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Unit-1
Introduction of Negotiable Instruments
Structure :
1.1 Learning Objectives
1.2 Historical Growth of Negotiable Instruments
1.3 Objectives of Negotiable Instruments Act
1.4 Definition or Meaning of NI
1.5 Salient features or Characteristics of a NI
1.6 Different Kinds of Negotiable Instruments
1.7 Importance of Negotiable Instruments
1.8 Remedial Measures
1.9 Constitutional Validity
1.10 Judgement of Justice Administration Institution
1.11 Summary
1.12 Key terms
1.13 Check your progress/Self-Assessment Questions
1.14 Further Readings
1.15 Model Questions

1.1 Learning Objectives
This unit aims at providing the basic understanding about the growth, meaning,
definition, features, importance and types of Negotiable Instruments. After reading this
unit, you should be able to answer the following questions:


What is Negotiable Instruments?



What are the objectives of the Negotiable Instruments Act?



What are the characteristics of Negotiable Instruments?



What are the various types of Negotiable Instruments?



What is the importance of Negotiable Instruments?

1.2 Historical Growth of Negotiable Instruments
The origin of the current law on Negotiable Instruments can be traced from personal
laws, usages and customs of merchants and traders’ years, before passing of the Act. In
general, the word “NI” means written document. In antiquated occasions, the courses
along which huge trade was continued were unreliable and dealers conveying coins
were normally burglarized of their riches by wandering privateers on ocean and by
ravaging looters ashore. Throughout certain hundreds of years there appeared a thought
of trade, whereby Letters of Credit, for the most part titled Bills of Exchange from
vendor of one nation, were given, requiring the obligation to be paid to a third
individual who conveyed the Letter of Credit to where the account holder lived.
Odisha State Open University
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The Negotiable Instruments play very significant role in modern commercial world,
Modern commercial world have been developed a principal instrument in making
payments and to fulfil commercial liabilities. A negotiable instrument is transferable
instrument fulfilling requisite conditions and freely transferable one person to another. It
may be considered inseparable from modern business mechanism. In the 21st century
this instruments are using different facets.
Enacting law relating to negotiable instruments is provided in the Negotiable
Instruments Act, 1881 in India. In England it contains in the Bills of Exchange Act,
1882. The Bills of Exchange act. Contain the whole law of promissory notes, bill of
exchange and cheques.
Justice Willis defines-“A negotiable instrument is one, the property in which is
acquired by anyone who takes in bona fide and for value not withstanding any defect of
title in the person from whom he took it.”
Thomas Navy defines- “An instrument is negotiable where it is, by a legally recognised
custom of trade or by law, transferable by delivery or by endorsement and delivery,
without notice to the party liable, in such a way thatthe holder if it for the time being may sue upon it in his own name, and the property in
it passes to a bona fide transferee for value free from any defect in the title of the
person from whom he obtained it”.
In Halsbury’s Law of England, it is stated that to be negotiable, an instrument must be
capable of being sued upon by the holder of it pro tempore in his own name, and it
must be, by the custom of trade, transferable like cash by delivery (including
endorsement and delivery in the case of an instrument payable to order.’

1.3 Objectives of Negotiable Instruments Act
The main object of the Negotiable Instruments Act, 1881 is to legalise the system by
which instruments contemplated by it could pass from hand to hand by negotiation like
any other goods. The purpose of the Act was to present an orderly and authoritative
statement of the leading rules of law relating to the negotiable instruments. To achieve
the objective of the Act, the legislature thought it proper to make provision in the Act
for conferring certain privileges to the mercantile instruments contemplated under it and
provide special procedure in case the obligation under the instrument was not
discharged. (See: Shri Ishar Alloy Steels Ltd v. Jayaswals Neco Ltd. (2001) 2 SCC
609). However, it can be discussed on following points It facilitates the settlement of payments in business as they pass freely from holder
to holder due to easy transferability of value of instrument.
 It provides legal protection to different mercantile instruments.
 It presents orderly and authoritative statement of leading rules of law relating to
negotiable instrument.
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It provides for the special procedure in case the obligations which have to
discharge under the instruments.
It regulates the different types of negotiable instruments which include
Promissory notes, Bills of Exchange and Cheques.
It explains the capacity and liabilities of the parties to the instrument.
It provides the understanding of different topics under the Act that are negotiation,
assignment, endorsement etc.
It inculcates faith in the efficacy of banking operations and credibility in
transacting business on the negotiable instruments.

1.4 Definition or Meaning of Negotiable Instrument
Documents of a certain type, used in commercial/business transactions and monetary
dealings, are called Negotiable Instruments.
“Negotiable” means transferable by delivery ‘Instrument” means a written document by
which a right is created in favour of some person. The term negotiable instrument
literally means “a document transferable by delivery”. In English mercantile law, the
term is used in this wide sense. Thus a negotiable instrument is one in which, “the true
owner could transfer, the contract or engagement contained therein by simple delivery
of the instrument”.
Statutory definition - According to Section 13 (I) of N.I Act of 1881, negotiable
instrument states that , “A Negotiable Instrument means a promissory note, bill of
exchange or cheque payable either to order or to bearer”.
Explanation (i) - A promissory note, bill of exchange or cheque is payable to order
which is expressed to be so payable on which the only or last endorsement is an
endorsement.
Explanation (ii) - “A promissory a promissory note, bill of exchange or cheque, either
originally or by endorsement, is expressed to be payable to the order of a specified
person, and not to him or his order, it is nevertheless payable to him or his order, it is
nevertheless payable to him or his order at his option.
(2) A negotiable instrument may be made payable to two or more payees jointly or it
may be made payable in the alternative to one of the two, or one or some a several
payees.
The Negotiable Instruments Act, under the Section- 13 makes it clear that negotiable
instrument” means:
I. Promissory Note, or
II. Bill of Exchange, or
III. Cheque.
According to Dudley Richardson. “A Negotiable Instrument is a chose on action, and
full and legal title which is transferable by mere delivery of the instrument (possibly
with the transferor’s endorsement) with the result that complete ownership of the
Odisha State Open University
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instrument and all the property it represents passes free from equities to the transferee,
providing the latter takes the instruments in good faith and for value.”
Justice Hayward observed that the Negotiable Instruments Act prima facie intended to
pay down the whole law regarding cheques, promissory notes and bills of exchange;
Secondly, saving clause in section 1 saved only local usages relating to instruments in
oriental languages such as Hundies; thirdly, the word ‘means’ used in section 13 of the
Negotiable Instruments Act is intended to be an exhaustive definition of three classes of
negotiable instruments.
In M/S. Dalmia Cemet (Bharat) Ltd. V. The Galaxy Traders & agency ltd. A.I.R 2001
S.C. 676. Honourable Supreme Court observed:
“The law relating to negotiable instruments in the law of commercial world legislated to
facilitate the activities in trade and commerce making provision of giving sanctity to the
instruments or credit which could be deemed to be convertible into money and easily
passable from one person to another. In absence of such instruments, including a
cheque, the trade and commerce activities in the present day are likely to be adversely
affected as it is impracticable for the trading community to carry with it the bulk of
currency in force. The negotiable instruments are in fact the instruments of credit being
convertible on account of legality of being negotiated and are easily passable from one
hand to another.”

1.5 Salient features or Characteristics of a NI
The negotiable instruments may be called or may not be called depends upon the
characteristic of it which are as follows :
1. In Writing – It must be a written instrument. It may be neatly typed or printed or by
handwritten. Except cheque there is no prescribed form of bill or note but they
should be written in such a way as to include the essential features of the bill of
exchange or cheque. Oral promise will not be sufficient.
According to Section 49 of the Indian Stamp Act, 1899 Promissory Notes and
Usance Bills except demand or at sight bills must be stamped. But Cheque doesn’t
require no stamping. It is to be noted that stamping is not required for negotiation. It
is not necessary that endorsement of the instruments must be supported by stamp.
As per Section 49 of the Indian Stamp Act, 1899 also impliedly requires that
negotiable instruments, except cheques, should be stamped. It provides: “ where one
person signs and delivers to another a paper stamped in accordance with the law
relating to negotiable instruments then in force in India and either wholly blank or
having written thereon an incomplete negotiable instrument, he thereby gives prima
facie authority to the holder thereof to make or complete, as the case may be upon it
a negotiable instrument, for any amount specified there in and not exceeding the
stamp covered by the stamp.
2. Negotiability- Negotiation denotes negotiability between the parties for business
transaction. It’s also meant for transferability of ownership.
Odisha State Open University
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Generally, transfer of property is on principle that “nemo dat quod non habet” (no
one can transfer a better title than he himself has). But, negotiable instruments
however constitute an exception to this principle. For a person who takes a
negotiable instrument in good faith and for value becomes the true owner even if he
takes it from a thief or finder.
The great element of negotiability is the acquisition of property by your own
conduct, not by another’s that if you take it bona fide and for value, nobody can
deprive you of it. Raephal v. Bank of England, (1855) 104 RR 638 is an authority for
proposition. Some bank notes of the Bank of England were stolen in a robbery. Teh
bank immediately prepared and distributed a list of stolen notes. The plaintiff, who
was a money changer in Paris, also received one such list. Twelve months after the
receipt of this notice a man came to the recollection of notice and completely
forgetting is cashed the note. The note turned out to be a stolen one. It was held that
the plaintiff, having taken the note in good faith was entitled to its payment. He was
no doubt somewhat negligent, but he had acted honestly. In the consequence any
instruments which have no such feature cannot be said negotiable instrument.
3. Contract to pay money-Negotiable instruments have a contract to pay a certain sum
of money. In case of promissory note hold a promise to pay a certain sum of money
while in case of bill of exchange or cheque it contains an order to pay a certain sum
of money. Basically the subject of negotiable instrument is payment of money.
According to this instruments holder of it is entitled to receive from the party liable
to pay. Even, a cheque can be drawn in foreign currency and in such case the
payment should be made at the rate of exchange current at the time of presentment.
Amount includes foreign currencies as well. However, an instrument partly paid in
money and partly in any commodities cannot be a negotiable instrument.
The time period of negotiability may be extended to different devices like Bill of
Lading; Hundies and so forth. A cheque can be drawn in foreign currency and in
such case the payment should be made at the rate of exchange current at the time of
presentment. Amount includes foreign currencies as well. An instrument partly paid
in money and partly in any commodities cannot be a negotiable instrument.
4. Presumptions : There is a statutory presumption of existence of consideration. A
Negotiable Instrument is a subject to sure presumptions listed u/s 118 and 119 as to
consideration, date, time of acceptance and switch, endorsement, and so forth. There
is a presumption of existence of consideration in negotiable instruments. According
to Section 118 (a) of the Negotiable Instruments Act, 1881 provides that every
negotiable instrument, when it has been accepted, endorsed, negotiated or
transferred, was accepted, endorsed or transferred for consideration. But this
presumption is rebuttable. In Tatipmula Nag Raju V. Pattem Padmavati A.I.R 2011
S.C 1494, the Supreme Court held that in case of tampered promissory note for
which no consideration had ever passed from plaintiff the defend cannot be held
liable.
Odisha State Open University
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Rebuttal of presumption of consideration- there is a statutory presumption of
existence of consideration. Presumption of existence of consideration has been
extended on statutory base. It is presumed that when an instrument when an
instrument is drawn, accepted, negotiated or transferred it is so for consideration the
person who contends that there is no consideration, onus lies upon him to prove that
instrument has been drawn, accepted, negotiated or transferred without
co0nsideratin. Even, burden shifts on other party to prove that there was
consideration. If he fails to do so it will be taken there was no consideration.
In Kundan lal Rallaram v. Custodian, Evacuee Property Bombay AIR 1961
S,C,1316, it was held that as the negotiable instrument or the endorsement was made
or endorsement was made or endorsed for consideration the burden of proof of
failure of the consideration is on the maker of the note or the endorser, as the case
may be.
5. Acquisition a Better Title : According to nature of the negotiable instrument the
holder of it gets a better title from the person who has a defective title or no title or
even a thief or a finder, provided that holder has acquired it :
(a) in good faith,
(b) For consideration (value),
(c) Without notice of any defect in the title of transfer.
However, the title of holder in due course cannot be affected by any defect in
transferor’s title or any prior party to that.
6. Legal Ownership - The holder of negotiable instruments becomes the legal owner of
the instruments and such holder :
(a) Is entitled to possession of instrument in his own name,
(b) Is entitled to negotiate it, and
(c) Is entitled to enforce the claim under the instrument in his own name.
7. It’s Payable by Oder or Bearer – This aspect has been discussed in detail in kinds
of negotiable instruments
8. Consideration - It’s contain a specific contract to pay a certain sum of money,
therefore, consideration mist be there in order to support a valid contract. There is a
presumption of existence of consideration in negotiable instruments.
According to Section 118(a) of N. I Act, provides that every negotiable instrument,
when it has been accepted, endorsed, negotiatyed or transferred for consideration. In
Tatipmula Nag Raju v. Pattem Padmavati AIR. 2011 S.C. 1494, Hon’ble Supreme
Court held that in case of tampered promissory note for which no consideration had
ever passed from the plaintiff the defendant cannot be held liable.
9. Special Procedure - A special procedure is provided for suits on promissory notes
and bills of exchange. (the procedure is prescribed in the (Civil Procedure Code). A
decree can be obtained much more quickly than it can be in ordinary suits.
Odisha State Open University
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10. Popularity- Negotiable instruments are popular in commercial transactions because
of their easy negotiability and quick remedies.
11. Evidence- A document which fails to qualify as a negotiable instrument may
nevertheless be used as evidence of the fact of indebtedness.
12. Stamp- It is to be presumed that, a promissory note, bill of exchange or cheque
whichgot lost, was duly stamped.
Free and innumerable transfers :
A Negotiable Instrument could also be transferred by- (i) Delivery, or (ii) by
Endorsement and Delivery
Negotiable Instruments may be transferred ad infinitum, i.e. transferred any variety of
occasions fill its satisfaction.
Free from defects: The holder in the end obtains the nice title to the instrument, however
any defect in a earlier holder’s title. A holder in the end is one who receives the
instrument- For consideration, Before maturity, and Without any notice as to the defect
in title of the transferor.
Holder to sue in his personal identity: the holder in the end of a Negotiable Instrument
can sue on the instrument in his personal identify.
Endorsement : Endorsement is the only mode for negotiation (transfer) of note, bill or
cheque payable to order. The vey function of endorsement is to transfer the ownership
of the instrument.
Negotiation through different types of endorsements : The transfer of an instrument
by one party to another so as to constitute the transferee a holder thereof is called
‘negotiation’.
It can be done by every maker, drawer, payee or endorsee – provided the negotiability is
restricted.
Modes of Negotiation 


Negotiation by mere delivery
Negotiation by endorsement and delivery.

According to Section 15 provide endorsement of instrument when the maker or holder
of a negotiable instrument signs the same, otherwise than as such maker, for the purpose
of negotiation on the back or face thereof or on a slip of paper annexe thereto, or so
signs for the same purpose a stamp paper intended to be completed as a negotiable
instrument, he is said to endorse the same, and is called the “endorser.”
An endorsement is completed by the delivery of the instrument to the endorsee.
“An endorsement means an endorsement completed by delivery.”

Odisha State Open University
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Types of Endorsement
Blank of General endorsement: The effect of blank endorsement is to convert the order
instrument into bearer instrument which may be transferred merely by delivery.


Endorsement in full or special endorsement



Partial endorsement – Sec.56 prohibits



Restrictive endorsement (Sec.50) – [ the endorsee cannot further negotiate]



Conditional endorsement (Sec.52): The law permits a conditional endorsement
and therefore it does not in any way affect the negotiability of the instrument.



Sans recourse endorsement (Sec.52) – The endorser expressly excludes his own
liability on the NI to the endorsee or any subsequent holder in case of dishonor
of the instrument.



Facultative endorsement: The endorser expressly gives up some of his rights
under the Act.

1.6 Different Kinds of Negotiable Instruments
Negotiable Instruments are following two heads
Negotiable by statute – Under Section 13 of the Act, offers (that a) Negotiable
Instrument embrace promissory notice, invoice of change and cheque, whether or not
payable to bearer of order.
Negotiable by customized or utilization- Though the Act speaks of solely three sorts of
negotiable Instrument, however it doesn’t take into account different kinds of devices
from being handled as a negotiable instrument offered they possess the traits of a
negotiable devices. Accordingly, sure different devises take the character of negotiable
devises by customized or utilization. Dividend warrants, round notes, bearer debentures
are a few of them although they aren’t particularly talked about within the Act.
In summary on following heads that are;
1. Promissory Note- According to sec. 4 of the Act a promissory note is an
instrument in writing (not being a bank or a currency note) containing an
unconditional undertaking, signed by the maker to pay a certain sum of money
to, or to the order of, a certain person or to the bearer of the instrument.
2. Bills of Exchange- According to sec. 5 of the Act an instrument in writing,
containing an unconditional order, signed by the maker, directing a certain
person to pay a certain sum of money only to or to the order of, a certain person,
or to the bearer of the instrument.
3. Cheque - According to sec. 6 of the Act a cheque is an order by the customer of
the bank directing his banker to pay on demand, the specified amount, to or to
the order of the person named therein or to the bearer.
Odisha State Open University
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1.7 Importance of Negotiable Instruments
In day-to-day commercial dealings, all the transactions are not placed in terms of
money. According to expanding of trade and business, the increasing calls of money
might not be matched merely with the exchange of money. It is so difficult to have
money in his pocket for carry trade in the certain circumstances. In the course of time
the business sector adopted a new method of exchanging documents, and these
documents which are used as substitute for money i.e., are Known as Negotiable
Instrument.
In the absence of such negotiable instruments, the trade and commerce activities, in the
contemporary world, are likely to be adversely affected as it is impracticable, infeasible
and unworkable for the trading community to carry with it the bulk of the currency in
force. Negotiable instruments are in fact the instruments of credit being convertible,
exchangeable and redeemable currency in force. Negotiable instruments are in fact the
instruments of credit being convertible, exchangeable and redeemable on account of
legality of being negotiated and are easily passable from one hand to another, from one
state to another, from one country to another. Other than the cheque is considered, by
far, one of the most secure and reliable device of payment throughout the world,
particularly in the sphere of commercial transactions one cannot imagine survival
without this negotiable instrument. It can be considered a ‘thing’. In England, it is
considering that as the phrases, ‘thing in possession’ and ‘things in action’. In
jurisprudence, a thing necessarily denotes an object of rights. It is not only in that sense
is a negotiable instrument a ‘thing’ also in the sense that it is a physical embodiment of
rights. In an example, a person lawfully getting possession of such an instrument
acquires title to it, and the same cannot be said of other instruments.

1.8 Remedial Measures
The penal provisions contained in Section 138 to 142 of the N.I Act have been enacted
to ensure that obligation s undertaken by issuing cheque as mode of deferred payment
are honoured. A legal notice is to be issued to the drawer within 15 days of dishonour of
cheque by registered post with all relevant facts. The drawer is given a time of 15 days
to make the payment, if the payment is made then the matter is served and the issue is
settled. On the other hand, if the payment is not made then the complainant is to file a
criminal case process under Section 138 of the Act, against the drawer within 30 days
from the date of expiry of 15 days specifi9ed the notice, with the concerned magistrate
court within the jurisdiction.
The penal provisions contained in Sections 138 provides for circumstances under which
a case for dishonour of cheques is filed.
The ingredients required for complying with Section 138 are as follows:I.

A cheque is a widely used method of payment and post-dated cheque are
frequently used in various transactions in business life. Post-dated cheques are
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II.
III.
IV.

V.

VI.

given to provide a certain accommodation to the drawer fo the cheque. Chapter
XVII containing Sections 138 to 142 was introduced with the aim of inculcating
confidence in the efficacy of banking operation and giving credibility to
negotiable instruments employed in business transactions;
A person must have drawn a cheque for payment of money to another for the
discharge of any debt or other liability;
The cheque has been presented to the bank within a period of three months;
The cheque is returned by the bank unpaid, either because insufficient of funds
or that it exceeds the amount arranged to be paid from that account by an
agreement made with the bank ;
The payee makes a demand for the payment of the money by giving a notice in
writing to the drawer within 15 days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid;
The drawer fails to make payment to the payee within 15 days of the receipt of
the notice.

1.9 Constitutional Validity
The introduction of chapter XVII in the year 1988 has been challenged on various
grounds before the courts including the legislative competency of the Parliament to
introduce the chapter, qua violative of Art. 14 of the Constitution, converting a civil
liability into an offence, running counter to the principle of presumption of innocence
and the exclusion of mens rea etc.
The constitutional validity of the provisions of chapter XVII and the power of the
Parliament to enact the same has been upheld. Such power is available under Entry 45
(Banking) and Entry 46 (Bills of Exchange, Cheques, Promissory Notes and other like
instruments) of List I of the Seventh Schedule of the Constitution. [See: Rajinder
Steels Ltd. v. Union of India, (2000) 100 CompCas 274 (DB)]
In Ramawati Sharma v. Union of India (2001) 107 Comp. Cas 215, section 138 was
challenged in the Allahabad High Court on the ground that it punishes only dishonour
of cheques and not bills of exchange or promissory notes and the liability to repay loan
is only a civil one and thus was violative of Arts. 14, 19 and 21 of the Constitution. The
court turned down the contentions and upheld the constitutionality of the provision. The
court held that a promissory note cannot be equated with a cheque. A promissory note
simply creates liability but by issuing a cheque, drawer desires that certain payment is to
be made in favour of holder. The court also noticed that the law has been necessitated
because of the malpractices prevalent in the society and was thus in public interest.

1.10 Judgement of Justice Administration Institution
The object of introducing Section 138 and other provisions of Chapter XVII in the Act
in the year 1988 (3) was to enhance the acceptability of cheques in the settlement of
liabilities.
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The drawer of cheque is made liable to prosecution on dishonour of cheque with
safeguards to prevent harassment of honest drawers. The Negotiable Instruments
(Amendment and Miscellaneous Provisions) Act, 2002 to amend the Act was brought
in, inter-alia, to simplify the procedure to deal with such matters. The amendment
includes provision for service of summons by Speed Post/Courier, summary trial and
making the offence compoundable.
The object of Section 138 is being primarily compensatory, punitive element being
mainly with the object of enforcing the compensatory element, compounding at the
initial stage has to be encouraged but is not debarred at alter stage subject to appropriate
compensation as may be found acceptable to the parties or the Court Generally, offence
under Section of 138, the N.I Act is primarily civil wrong. According to Hon’ble
Supreme Court, in Meters and Instruments (P) Ltd.v. Kanchn Mehta, observed that
burden of proof is on accused in view presumption under Section 139 but the standard
of such proof is “preponderance of probabilities”. The same has to be normally tried
summarily as per provisions of summary trial under the Cr.P.C. but with such variation
as may be appropriate to proceedings under Chapter XVII of the Act. The principle of
Section 258 Cr.P.C will apply and the court can close the proceedings and discharge the
accused on satisfaction that the cheque amount with assessed costs and interest is paid
and if there is no reason to proceed with the punitive aspect.
In the case of Dalmia Cement(Bharat) Ltd. v. Galaxy Traders and Agencies Ltd.
(2001) 6 SCC 463, the Apex Court referred to the object of Section 138 of the Act. The
court observed that the Act was enacted and section 138 thereof incorporated with a
specified object of making a special provision by incorporating a strict liability so far as
the cheque, a negotiable instrument, is concerned. The law relating to the negotiable
instruments is the law of commercial world legislated to facilitate the activities in trade
and commerce making provision of giving sanctity to the instruments of credit which
could be deemed to be convertible into money and easily passable from one person to
another.

1.11 Summary
‘Negotiable’ means ‘transferable by delivery’ and the word ‘instrument’ means ‘a
written document by which a right is created in favor of some person’
Thus, the term ‘Negotiable Instrument’ literally means ‘a written document transferable
by delivery’
According to Sec. 13 of the Act, negotiable instrument means ‘a Promissory Note, Bill
of Exchange or Cheque payable either to order or to bearer’.
The instruments should follow the given condition of negotiability that are;
Easy negotiability.
 Transferee can sue in his own name without giving notice to the debtor.
 Better title to a bona fide transferee for value.
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1.12 Key Terms
 Negotiable instrument, possession, credit, holder, holder in due course and
consideration.

1.13 Check your progress/Self-Assessment Questions
 What are the necessity of Negotiable instruments in the trade and commerce.
 What are the essential features of a Negotiable Instrument?
 What is the deference between the Negotiable Instrument?

1.14 Further Readings
 Contract Law, Sen and Mitra, The World Press Private Limited, 37A College
Street, Calcutta-700073
 Business Laws, R.N. Chaudhury, Central Law Publications, 107,Darbhanga Castle,
Allahabad
 Law of Contract – II, Dr. S.K.Kapoor,

1.15 Model Questions
1.
2.
3.
4.
5.

Define Negotiable Instrument
Define Promissory Note
What is bill of exchange?
What do you mean “A bank note is a promissory note”?
Who is a drawee in case of need?
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Unit - 2
Promissory Note
Structure :
2.1 Learning Objectives
2.2 Introduction
2.3 Difference between Promissory Note and Bill-of-Exchange
2.4 Certain Conditions Required for Issuing of Promissory Note
2.5 Different forms of Promissory Note
2.6 Promissory Note Defined According to Law of Different Countries
2.7 Difference Between a Promissory Note and a Bond
2.8 Difference Between Promissory Note and Bill of Exchange
2.9 Summary
2.10 Conclusion
2.11 Key Words
2.12 Check Your Progress
2.13 Further Readings

2.1 Learning Objectives
This unit aims at providing the basic understanding about Promissory Note. After
reading this unit, you should be able to answer the following questions:


What is a Promissory Note?



What is a Bill of Exchange?



What are the different forms of Promissory Note?



What is the difference between a Promissory Note and a Bond?



What is the difference between Promissory Note and Bill of Exchange?

2.2 Introduction
Promissory note is known as ‘pronote’ and in local language ‘Teep’ or Rukka.
Promissory Note is a financial instrument or legal instrument that is also called ‘Debt
instrument’. Promissory note is not a new thing, it is a very old concept related to
financial transaction and if we look at its emergence then we find that Promissory Note
for the first time found in China during the Han Dynasty in 118 BC which was made of
leather material. After that Romans also used it as a financial instrument at their time
and a proof of the same is found in London. If we look at the Concept of the Promissory
Note, then it is said that a Promissory Note is a type of financial instrument or legal
instrument and also a type of money market instrument which is a written promise by a
entity to another entity to pay a specific amount of money within the stipulated time.
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Promissory Note is issued when a Person gives another person a certain amount of
money for a fixed period of time with a written promise that the person whom certain
amount of money is being provided will return the money as per the written guidelines
in the promissory note. In case if that person does not repay the amount in the stipulated
period of time then, a legal action will be brought against that person.
Corresponding Law: The present section corresponds to Section 83 of the English
Bills of Exchange Act. 1882. In India, besides by the Negotiable Instruments Act, the
“promissory note” has been defined by the Limitation Act, 1963 and the Stamp Act,
1899. Section 2 (k) of the Limitation Act defines promissory note as “any instrument
whereby the maker engages absolutely to pay a specified sum of money to another at a
time therein limited, or on demand, or at sight. According to Sec. 2 (22) of the Stamp
Act, 1899, it means a promissory note, as defined by the Negotiable Instruments Act,
and also includes a note promising the payment of any sum of money out of any
particular fund which may or may not be available, or upon any condition or
contingency which may or may not be performed or happen. The use of these
definitions is, however, confined to purposes of the respective Acts in which they are
given.
Essential Elements. According to definition given in the Act that the following
essential elements must be complied by an instrument apparently required to be a
promissory note:
I.

The instrument must be in writing legible.

II. The instrument must be signed by the maker. That signature must be clear or by a
rubber stamp of dacsimile is good. Even, for illiterate person may use a mark or
cross instead of writing out his name. It is not essential that signature must be
bottom of the instrument it may be placed anywhere. It may be at the top or at the
back of the instrument.
III. The instrument must contain a promise to pay. It must be express according to
promise. It cannot be called implied or inferred. Even, a mere acknowledgement
of indebtedness is not enough.
IV. The promise to pay must be unconditional. It cannot be required to any qualify.
V. The maker of the instrument must be certain and definite.
VI. The promissory note must be stamped according to the Indian Stamp Act.
VII. The sum of money to be paid must be certain.
VIII. The payment must be in the legal tender money of India. Promissory Note
cannot be extended pay certain quantity of goods or a certain amount of foreign
money is not a promissory note.
IX. The Promissory note may be place in appropriate authority to pay on demand or
after a certain definite period of time.
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X. The Reserve Bank Act prohibits the certain of a promissory note payable on
demand to bearer of the note, except by the Reserve Bank of India and the
Government of India.

2.3 Difference between Promissory Note and Bill-of-Exchange
1. In a promissory note there is an unconditional promise to pay, whereas in a billof- exchange there is an unconditional order to pay.
2. In a promissory note, there are two (2) parties, that is, the maker and the payee;
however, in a bill-of-exchange there are three (3) parties, that is, drawer, drawee
and payee.
3. In a promissory note acceptance is not required; however, in a bill of exchange
acceptance by the drawee is a must.
4. In a promissory note, the liability of the drawer or the maker of the promissory
note is primary and absolute; however, in a bill-of-exchange, the liability of the
drawer is secondary and is conditional upon the non-payment by the drawee.

2.4 Certain Conditions Required for Issuing of Promissory Note
Promissory Notes are created to fit the transaction that one is involved in and nothing
more than it. Promissory note is used against the loan given and also against loan taken
but some particular mentioned area where it is also used like– Mortgages, Student loans,
Car loans, and Personal loans between relatives one. During the lending of a large
amount of money, need or promissory note template so that promissory note can be
made and be prevented from losing their lend money to others.
A promissory note contains all types of guidelines and all types of terms and conditions
required for fulfilling the criteria of Promissory note. The Promissory note should
include certain detail which is required in every circumstance like:


The name and Address of both the lender and the borrower.



Total amount which is being borrowed and if any collateral is being put down it
should also be mentioned down.



Time limit and how often payments will be made.



Signature of both the parties must be there in order to Promissory note enforceable
by law.

2.5 Different forms of Promissory Note
Promissory note is available in deferent form where it originates. Some forms of the
Promissory note are:
 Simple Promissory Note: This Promissory note is for a lump sum repayment on a
particular date as per the terms and condition mentioned. In this Interest rate may or
may not be charged on the loan amount, depending on the agreed terms and
condition.
Odisha State Open University

17

Bachelor of Business Administration (BBA)

 Demand Promissory Note: As the name suggests Demand, it is clearly explicit
that it is totally based on demand and made on demand. This Promissory note is one
in which payment is due when the lender asks for the money back after the finish of
the stipulated time period.
 Secured Promissory Note: A Secured Promissory Note is a type in which there is
an obligation to pay the amount which is taken as a loan which is secured or we can
say that for which collateral has been put down and if the person who takes loan
fails to pay within the stipulated period of time then that collateral is being seized.
The collateral is anything of the same value of loan taken like- real estate or
personal property. Secured Promissory notes are most often used in loans of fairly
large sums borrowed from commercial lenders and mostly prevalent in the money
market. So, it is also called a Money market instrument.
 Unsecured Promissory Note: An Unsecured Promissory note is an obligation on
the person who has taken loan for payment but there is no requirement of Collateral
or seizure of property earlier as a security. In this type, if the Payer fails to pay the
required sum of money within the stipulated period of time, the Payee has a full
right to go for legal action and file lawsuit against him but if it is found that the
property available to the person who has taken loan is not sufficient to make
repayment then its totally Bad luck of person who have given loan to that person.
This type of promissory note is uncertain and nothing can be done else.
 Convertible Promissory Note: Convertible Promissory Note is not like an
ordinary one. This type of Promissory Note is issued against the loans made to
businesses and the Corporate Sector. This Promissory Note is with an additional
provision that allows the debt to be converted as the name itself suggests in the
business, in lieu of being repaid. And this Convertible Promissory Note can be
either of them i.e. Secured Promissory Note or Unsecured Promissory Note.

2.6 Promissory Note defined according to Law of Different
Countries
Promissory Note under Common Law :
According to Section 83 (1) of Bills of Exchange Act,1882 English defines a
promissory note as follows:
“A promissory note is an unconditional promise in writing made by one person to
another signed by the maker, engaging to pay, on demand or of a fixed or determinable
future time, a sum certain in money, to or to the order of specified person or to bearer.”
According to Section 3-104 (d), Negotiable Instrument Act (United States)
A Promissory note that meets certain conditions is a negotiable instrument regulated by
article 3 of the Uniform Commercial Code. It defines a Promissory note as an
unconditional promise or order to pay a fixed amount of money, with or without interest
or other charges described in the Promise or order.
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According to Section, 4 of Negotiable Instrument Act, 1881 defined “Promissory note”
is an instrument in writing (not being a bank-note or a currency-note) containing an
unconditional undertaking signed by the maker, to pay a certain sum of money only to,
or to the order of, a certain person, or to the bearer of the instrument.
Though the definition of promissory note is this section is ostensibly wide enough to
include both negotiable and non-negotiable promissory notes, the High Court of
Calcutta holds the view that Sect. 4 and 28 of this Act apply only to negotiate
promissory notes.
A promissory note is a written acknowledgement of debt with a promise to pay. It is
also a memorandum of contract and evidence of a chose-in-action or actionable claim.
To arrive at a proper determination of the question whether an instrument is a
promissory note, it is necessary to look at the terms of the instrument. An instrument is
not a promissory note, unless it fulfils the requirements of the definition.
Specimen of Promissory Note
Rs. 7000/-

Cuttack
Nov. 27, 2021

Four Months after date, I promise to pay to X. or bearer....... the sum of Rs. Five
Thousand for value received.
Promissory Note is not required to be filled up by the maker himself : In Jeevan
Singh v. Shiv Singh Galudia, A.I.R. 2004 Raj. 123, it has been held that it is not
necessary that all the entries of promissory notes must be filled up by the maker himself.
When act is proved that a promissory note contains signature of the maker then it is nopt
necessary that date, amount etc. Must be filled in by the maker himself and such entries
do not attract the provisions of material alteration.
The Contents of Promissory Note : As the Promissory Note is a legal and contractual
agreement between two parties, it must contain detailed information about the two
parties, along with the specifics of the amount to be repaid.
Any unsecured or secured promissory note must contain the following details:
 Complete details of both the borrower and the lender, i.e. their full names and
complete addresses.
 The total amount of the loan, both in numbers and words.
 The interest rate for the loan amount, if applicable.
 The date when the loan agreement goes into effect.
 The date when the loan amount has to be repaid.
 The repayment schedule, if the loan amount is to be paid in instalments.
 The jurisdiction under which the agreement is valid.
 The Collateral or Security, in case of a Secured Promissory Note
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Certain Key Pointers related to Promissory Note :


A Promissory note is only issued under the Section 4 of the Negotiable Instrument
Act, 1881 and all the terms and conditions are mentioned in this act for the
successful transaction and delivery of a Promissory note.



Suppose a Promissory note is being issued in one state but now it has to be
presented in another state then there will be no problem in dealing in another state
with the same Promissory note and with the same stamp as the note bears valid
stamp.



A Promissory note should not be typed or printed, it should be totally hand written
and it should contain all the required elements for the valid transfer of Promissory
Note.



Most essential things is that a Promissory note is valid up to the extent of 3 years
starting from when the Promissory note is executed and at the end of 3 years that
Promissory note becomes invalid and a fresh Promissory note is being executed in
favour of that same person.



And in case of Promissory note execution there is no maximum limit of amount
which can be lent or borrowed.



In many cases, a witness is being taken for the proof but is totally optional and it is
not mandatory. It is advisable to have a note signed by a witness who is
independent from the transaction.

After analyzing and explaining different elements of Promissory note, what it is, how
execution of Promissory notes take place now the different parties involved in the
execution of Promissory note will be defined and explained. The Parties involved in
Execution of Promissory Note are: (1) Drawer (2) Drawee (3) Payee.
Drawee is the Person in whose favour the Promissory note is prepared and this person is
the creditor who provides goods or services on credit or lends capital. It also depends on
two things that the drawee is willing to provide and able to provide. After this
comes Drawer, it is the person or we can say borrower or debtor who promises to pay
the debt to the moneylender within the given time period and as per the terms and
condition. Now comes Payee, who takes the money or to whom the money or payment
is made. And it is not necessarily required that payee and drawee should be two separate
people or entities, both can be the same also.
The people are obviously confused that regarding Bills of Exchange and Promissory
Note and use them in exchange for each other. There is a lot of problems are taking
place in the financial transaction. So, it’s very necessary to clear the difference between
these both instruments. And this confusion is because there is not a major difference
between these two negotiable instruments. A Bill of Exchange is a negotiable
instrument which is issued in order to ask the debtor to pay the debt to the creditor the
fixed amount of money that has been owed by him for a stipulated period of time.
Whereas, Promissory Note is also a negotiable instrument but it is issued by the debtor
with a written promise to pay the creditor a certain amount within a specific date or on
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demand. Bills of exchange is mentioned in the Section 5 of Negotiable Instrument Act,
1881 and Promissory note is also mentioned in Negotiable Instrument Act, 1881 but it
is included in Section 4 of this Act.
Bills of Exchange is issued by Creditor and the Promissory Note is issued by Debtor
and this clearly demarcated the difference between these two instruments. In Bills of
Exchange, Liability of drawer is secondary and conditional and total liability is on
Drawer and in Promissory Note, liability is on the drawer as same as in the case of Bills
of Exchange but the liability of drawer is primary and absolute.
Illustrations A Signs instruments in the following terms (a) “I promise to pay B or order Rs. 500.”
(b) “I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on demand,
for value received.”
(c) “Mr. X I.O.U. Rs 2,000.”
(d) “I promise to pay B Rs. 500 first deducting there out any money which he may
owe me.”
(e) “I Promise to pay B Rs. 600 on D’s death, provided D leaves me enough to pay
that sum.”
(f) “I promise to pay D Rs. 700/- and to deliver to him my black cow on 1st March
next.”
The instruments respectively marked (a) and (b) are promissory note. The instruments
respectively marked (c, (d), (e) and (f) are not promissory notes.
Hon’ble Supreme Court in the case of B.Jaya Raghva Naidu v. B.Ram Subha Reddy,
A.I.R. 2011 A.P. 62 pronouncement that the document only acknowledged the fact that
the defendant has received suppose a sum of Rs. 5000/-. Document does no referring to
the person to whom the defendant had undertaken to pay. Document could not be
regarded as a promissory note. Negotiability of the document is the main feature of a
promissory note while the certainty of sum payable and an unconditional undertaking
signed by the maker are the other two requirements to be satisfied for the document to
fall within the description of a promissory note.
However, acknowledgment of a debt will not constitute negotiable instrument but
acknowledgement coupled with promise of payment will be negotiable instrument.

2.7 Difference Between a Promissory Note and a Bond
The important difference between a promissory note and a bond
A promissory note contains a promise to pay a certain sum of money to another,
whereas a bond contains a promise to pay simple money. In the case of a bond the
promised sum need not be a certain sum. Where an instrument contains a promise to pay
a certain sum of money on demand and is not payable to order or bearer and the
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instrument is attested by witnesses, it will be a bond as defined under Section 2(5) of the
Stamp Act (II of 1899). But where it is payable to order or bearer it will be a promissory
note. Promissory Note Format Amount ---------------------------- Date ----------------------- Place ----------------------------- I Mr. X make commitment to pay ABC Company, the
sum of Rs. -----------------------------. Repayment is to be made in the form of 200 equal
payments at the interest rate of 7.2% of Rs. --------------------------- payable on the 07th
of each month, beginning 09/05/2021 until the total amount of debt is paid. IN
WITNESS WHEREOF, I set my hand under seal this ------- ( the day) of --------(month), 20 -------- and I acknowledge receipt of completed copy of this instrument. --------------------------------------- Sign. (Signature of Borrower ) Notary Public-SEAL ----------------------------------------- My Commission Empire Name & Address ( Party Name
) ------/------/------.

2.8 Difference Between Promissory Note and Bill of Exchange
I. The liability of the maker of a Promissory note is primary and absolute, but
the liability of the drawer of a Bill of Exchange is secondary and conditional.
II. The position of the maker of a note, however, differs from the acceptor’s, in that a
note cannot be made conditionally, while a Bill may be accepted conditionally.
The reason for this distinction is that acceptor of a bill is not the originates of the
Bill and his contract is supplementary, being superimposed on that of the
drawer, while the maker of the note originator the Instrument.
III. The maker of a Promissory note corresponds, generally, to the acceptor of a Bill
of Exchange. Hence, unless a Promissory note is expressed to be payable at a
certain place, presentment is not necessary to make him liable, and notice of
dishonour is not required.
IV. A Promissory note indorsed by the payee corresponds with an accepted bill
payable to the drawer’s order, the payee of the Promissory note having the same
rights and responsibilities as the drawer of an accepted bill.
V. The maker of a Promissory note stands in immediate relation with the payee,
where as the drawer of an accepted Bill of Exchange stands in immediate relation
with the acceptor and not the payee.
VI. The following provision relating to bills do not apply to notes, namely;
presentment for acceptance, acceptance, acceptance supra protest, and Bills in
sets.
VII. Foreign Bill must be protested for dishonour, when such protest is required by the
law of the place where they are drawn.

2.9 Summary
A Promissory note is a type of financial instrument or legal instrument and also a type
of money market instrument which is a written promise by an entity to another entity to
pay a specific amount of money within the stipulated time. So, it is a very essential
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instrument in today market or commercial growing area where finance is a major paying
role in development of commercial field or market.
Promissory Note which is considered as the most valuable money market instrument
should be carried forward but as artificial intelligence, big data is coming into picture
these all will certainly lead to back out the system or concept of Promissory note. Also
in the digitalization era, it will soon become obsolete and will not be more prevalent in
the market with the passage of time. According to the Concept of Promissory note it
should not be removed or eliminate rather it should be upgraded in the form of digital so
that it can cope up with the digitalization area and prevent it from becoming obsolete.
This upgrading of this promissory note system is the best solution in my view and it
should be followed to continue it as best.

2.10 Conclusion
A negotiable instrument is one the property in which is acquired by anyone who takes
it bonafide and for value, notwithstanding any defect of title in the person from whom
he took it, from which is follows that an instrument cannot be negotiable unless it is
such and in such a state that the true owner could transfer the contract or engagement
contained therein by simple delivery of the instrument. In order to ascertain the
negotiability, whether it exists or not, certain tests can be applied. In other words,
negotiability means that a note is transferable. It may, therefore, be laid down as a safe
rule that where an instrument is by the custom of trade transferable like cash by
delivery, and is also capable of being sued upon by the person holding it protempore,
then it is entitled to the name of a ‘negotiable instrument’, and the property in it passes
to a bona-fide transferee for value, thought the transfer may not have taken place in
‘market overt’.
According to general rule of law is undoubted that no one can transfer a better title
than he himself possesses: nemo dat quod non habet. To this there are some
exceptions, one of which arises out of the rule of the law merchant as to negotiable
instruments. These being part of the currency, are subject to the same rule as money,
and if such an instrument be transferred in good faith for value before it is overdue, it
becomes available in the hands of the holder, notwithstanding fraud which would have
rendered it unavailable in the hands of a previous holder. This rule, however, is only
intended to favour transfers in the ordinary and usual manner, whereby a title is
acquired according to the law merchant, and not a transfer which is valid (only) in
equity according to the doctrine respecting the assignment of chose-in-action; and it is
therefore clear that in order to acquire the benefit of this rule the holder must, if it be
payable to order, obtain an endorsement, and that he is affected by notice of a fraud
received before he does so. Until he does so he is merely in the position of the
assignee of an ordinary chose-in-action, and has no better title than his assignor
A negotiable instrument can be negotiated in two ways: (i) if the instrument is bearer
instrument, the rights in it can be transferred by mere delivery from one person to
another. It is however, necessary that the delivery of the negotiable instrument must
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have been made with an intention to transfer ownership, i,e. constitute the transferee
as the holder of the instrument, as required by section 14, (ii) If the instrument is an
order one the rights in it can be transferred by endorsement and delivery.
It has been noted above that an order instrument can be negotiated by endorsement of
the same and then delivery thereof. The rights in the instrument are not transferred to
the endorsee unless after the endorsement the same has been delivered. If a person
makes the endorsement of an instrument but before the same could be delivered to the
endorsee the endorser dies, the legal representatives of the decreased person cannot
negotiate the same by mere delivery thereof. Since the legal representative is not the
agent of the deceased. He cannot complete the process of negotiation left incomplete
by the deceased.
When a negotiable instrument has been lost, or, has been obtained from any maker,
acceptor, holder thereof by means of an offence or fraud, or for an unlawful
consideration, no possessor or endorsee who claims though the person who found or
so obtained the instrument is entitled to receive the amount due thereon from such
maker, acceptor or holder or from any party prior to such holder, unless such
possessor or endorsee is, or some person though whom he claims was, a holder thereof
in due course.
The currency of an instrument ends when it reaches its maturity or is dishonored
earlier either by non-acceptance or by non- payment. There after it is no more.
Negotiable and a person acquiring it with knowledge of its dishonor or maturity get no
better rights than those of his transferor. The maturity of an instrument can be
examined from its face particularly when it is payable after a fixed period of time so
far as demand instruments are concerned. Maturity varies with the nature of the
document. A promissory note payable on demand remains current until it is presented
and dishonored.
An accommodation instrument means one which has been made in order only to
enable a person to raise money by endorsing or discounting the instrument. The
person who makes a note or accepts a bill in order only to enable a needy person to
raise a sum of money, has his remedy against the person whom he has thus
accommodated. He is liable to the person who is for the time being the holder of the
instrument and he can recover his indemnity from the accommodated party.

2.11 Key Words
 Note, holder, Maturity, Demand, Bonafide, Presentment and Liable.

2.12 Check Your Progress
1. Define a Promissory Note and give some examples of a pro-note.
2. Distinguee between promissory note and a bill of exchange.
3. What are the essentials of Promissory Note
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Short Notes.
1. Capacity of Parties
2. De jure holder
3. Endorsement
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Unit - 3
Bill of Exchange
Structure :
3.1 Learning objectives
3.2 Introduction
3.3 Objective
3.4 Historical Growth
3.5 Definition
3.6 Meaning of Bill of Exchange
3.7 Essential Requirement of ‘Bill of Exchange’
3.8 Bills in Sets
3.9 Types of Bill
3.10 Difference between a Promissory Note and a Bill of Exchange
3.11 Summary
3.12 Conclusion
3.13 Key Words
3.14 Check Your Progress
3.15 Further Readings

3.1 Learning Objectives
This unit aims at providing the basic understanding about Bill of Exchange. After
reading this unit, you should be able to answer the following questions:


What is a Bill of Exchange?



What are the essential requirements of a Bill of Exchange?



What is Bills in Sets?



What are different types of Bill?



What is the difference between Promissory Note and Bill of Exchange?

3.2 Introduction
Negotiable Instruments means that it is a document of a certain type which is used in
commercial transactions and monetary dealings. As we know that now-a-days in
business transactions on credit are on the rise. When goods are sold on credit a huge
amount of capital is blocked. Then there is no certainty when the amount will be paid. A
solution of the problem is giving this fact in writing in proper form so that the buyer or
debtor has to pay a definite sum to the seller/creditor on demand or after the expiry of a
certain period. Such a formal document duly signed by both the parties is called a Bill
of Exchange. When such a document is given by the debtor/buyer from his own side it
is called a promissory note. These two documents when prepared as per provisions of
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the Negotiable Instruments Act, 1881 attain the position of money and are used for
settlement of the amount due.

3.3 Objective
The main objective of the Negotiable Instruments Act, 1881 is to legalise the system
by which instruments contemplated by it could pass from hand to hand by negotiation
like any other goods. The purpose of the Act was to present an orderly and
authoritative statement of the leading rules of law relating to the negotiable
instruments. To achieve the objective of the Act, the legislature thought it proper to
make provision in the Act for conferring certain privileges to the mercantile
instruments contemplated under it and provide special procedure in case the obligation
under the instrument was not discharged.
According to honourable Supreme Court in Shri Ishar Alloy Steels Ltd v. Jayaswals
Neco Ltd. (2001) 2 SCC 609) said that before adverting to the various provisions of
law as applicable in the case, it has to be kept in mind that the law relating to
Negotiable Instruments is the law of the commercial world which was enacted to
facilitate the activities in trade and commerce making provision of giving sanctity to
the instruments of credit which could be deemed to be convertible into money and
easily passable from one person to another. In the absence of such instruments, the
trade and commerce activities were likely to be adversely affected as it was not
practicable for the trading community to carry on with it the bulk of the currency in
force. The introduction of negotiable instruments owes its origin to the bartering
system prevalent in the primitive society. The negotiable instruments are, in fact, the
instruments of credit being convertible on account of the legality of being negotiated
and thus easily passable from one hand to another.

3.4 Historical Growth
As per history, bills of exchange were a means of settling accounts in international
trading. It was used as early as the 8th century by Arab merchants. By the 13th century, it
had attained wide use in its present form amongst the Lombard in northern Italy.
Since the merchants or buyers had their assets dispersed in various banks in many
trading cities, it was not possible to get immediate payment by the shipper or seller by a
banker. The shipper would present a bill of exchange to the banker who would purchase
it at a discounted price (since payment was due in the future). The buying merchant's
account would be debited at the due date as per the date mentioned in the Bill of
exchange. Bills could also be drawn on the banks directly. Once the Seller received his
payment, the Bill of exchange continued to function as a credit instrument until it
reached its maturity.
Negotiable Instrument law is not new for the country of India. In the British Period
English Acts and Statutes dealing with this subject were in force. The frequent use of
negotiable instruments are using in personal as well as business transaction in India. It
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was also not a totally new practice during the British regime. The reason was that since
olden days, the use of such instruments like Hundies, was prevalent in India. When
British regime established in India three fold systems in this regard was enforced and
Muslims were governed by their respective personal law. Accordingly, Europeans were
adopted for management of business purpose through English laws, whenever there was
any conflict between personal laws, i.e. Hindu Law or Muslim law with English Bill of
Exchange and there was no proof of any specific usage, the English law had to prevail.
Thereafter, various English Acts and statutes were enforced in India by British
Government to deal with the matters relating to negotiable instruments.
The number of Acts and Statues were enforced in India to deal with the matters relating
to commercial transactions. The law merchant treated negotiable instruments as
instruments that fuel the wheels of trade and facilitated quick and prompt transactions.
This continues to be the position as now recognized by Legislation through possibly a
change is taking place with the advent of credit cards, debit cards and so on it was said
that negotiable instruments are merely instruments of credit, readily convertible into
money and easily passable from one hand to another. Widely expanding the commercial
transactions, growing demand from money could not be met by mere supply of coins
and the instrument of credit took the function of money which they represented and thus
became by degrees, articles of traffic. A man dared not dishonor his own acceptance of
a bill of exchange, lest his credit be shaken in the commercial world.
However, in British Period, The Negotiable Instruments Act, 1881, was enacted for
smooth transactions of business. A cheque is an acknowledged bill of exchange that is
readily accepted in lieu of payment of money and it is negotiable. A negotiable
instrument is one of the property in which is acquired by anyone who takes it bonafide
and for value. In this respect, any defect of title in the person from whom he took it,
from which is follows that an instrument cannot be negotiable unless it is such and in
such a state that the true owner could transfer the contract or engagement contained
therein by simple delivery of the instrument.

3.5 Definition
According to Section-5 “A Bill of Exchange is an instrument in writing Containing an
unconditional order, signed by the maker, directing a certain person to pay a certain sum
of money only to, or to the order of a person or to the bearer of the instrument.”
A promise or order to pay is not “conditional”, within the meaning of this section and
Section 4, by reason of the time for payment of the amount or any instalment thereof
being expressed to be on the lapse of a certain period after the occurrence of a specified
event which, according to the ordinary expectation of mankind, is certain to happen,
although the time of its happening may be uncertain.
Sometimes the sum payable may be “certain’, within the meaning of this section and
Section 4, although it includes future interest or is payable at an indicated rate of
exchange, or is according to the course of exchange, and although the instrument
Odisha State Open University

28

Bachelor of Business Administration (BBA)

provides that, on default of payment of an instalment, the balance unpaid shall become
due.
It is a direction by a person to whom clearly has given or that payment is to be made
may be a “certain person”, within the meaning of this section and Section 4, although he
is mis-named or designated by description only.

3.6 Meaning of Bill of Exchange
The Bill of Exchange is security - means of payment in order based on law that
apply the general rules for all securities on order. In fact the bill of exchange is far
greater detail regulated form of security to us upon which highlights her character
identification in relation to other securities. It is obligatory legal paper that always
follows a certain amount. This indicates an extremely legal meaning of the bill of
exchange, because the economy in the area of commodity-money situation is not as
important. But it still has a major role in the credit system, and during the
development of trade and commerce she acquires its role as a substitute for money.
Thus the bill of exchange is primarily a lending facility for securing the claim. Also
the bill of exchange is an important tool for ensuring not only in commodity - money
circulation, but also among some payment institutions, especially in the foreign
trade exchanges. Based on this we can conclude that bill of exchange has the
following roles;
1. The bill of exchange serves as a means of credit;
2. The bill of exchange serves as a means of payment;
3. The bill of exchange serves as a means for scamps by.
Specimens of Bills of Exchange. A bill of exchange may be drawn in any form,
provided the requirements mentioned earlier must be fulfilled.
Examples :
I. Six months after date Pay A.B or order Rs. 1000
Sd. / X.Y.
Stamp-------

Date------------

II. One month after sight pay to Y.Z or bearer (or order) Rs. 500.

Sd. / M.N.

Stamp ---
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Rs. 7000/-

Cuttack

Pay to “C” (Payee) or bearer Rs. Seven thousand only, two months after
date.
To
“B” (drawee)

“A” (drawer)

Cuttack

These are the usual form of the bill of exchange. No particular form is required. What is
required is that it most substantially comply with the requirements of Section 5. A bill
of exchange is always written by a creditor to his debtor for paying certain sum of
money. Bill of exchange as contradistinction to promissory note contains an order to
pay a certain sum of money.
However, Bills of Exchange Act. 1882 (English) defines under Section 3 as :- A bill of
exchange is an unconditional order in writing, addressed by one person to another,
signed by the person giving it, requiring the person to whom it is addressed to pay on
demand or at a fixed or determinable future time a sum certain in money to or to the
order of a specified person, or to bearer.
In a rational meaning is that “Bill of Exchange” is an instrument by which a certain
person is ordered to pay a certain sum of money.

3.7 Essentials Requirement of ‘Bill of Exchange’
a, In writing. A bill of exchange may be written in any language, and any form of
wordsmay be used, provided the requirements of this section are complied with.
b.An order to pay: Bill of Exchange must contain an order to pay . the order to pay
may be in the form of request but it should be imperative.
In Ruff v. Webb (1974) 5 R.R 773., the plaintiff Ruff was a servant of the defendant
Webb. The defendant dismissed him from service and for his wages gave him a draft
in the following words :
Mr. Nelson will much oblige of Mr. Webb by paying to Ruff order, twenty guineas
on his account.
Language of the draft was very polite and its reflects a paper which is bill of
exchange, that is an order by one person to another to pay money to the plaintiff or
his order. It has been said that the introduction of the terms of gratitude does not
destroy the promise (order) to pay.
What is required is that the language of the draft must show an order to pay. If the
language does not show an “order to pay”, the draft will not be a bill of exchange.
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c. Unconditional order: The order to pay should be unconditional. The word
“unconditional” has already been explained in connection with a “promissory note”.
By which payment under a bill or note has been made from a special fund, such order
will be conditional. Thus, an order to pay Rs. 7000 of the proceeds of the sale of a
house, will be a conditional order, hence no bill of exchange.
d. Money only: The order must be to pay money and money only. This point has also
been discussed in promissory note.
e. Parties must be certain: A bill of exchange requires three parties i.e., drawer drawee
and payee. All the parties must be named or otherwise indicated in the bill with
reasonable certainty. Sometimes the drawer and the payee are the same persons as
where a bill is drawn “pay to me or my order". According to this situation there are
only two parties but without this minimum of two there cannot be a bill of exchange.
f. Signature: Bill must be signed by the drawer.
g. Must be stamped: Like promissory notes a bill of exchange must also be stamped.
Note - The essential elements are more or less the same as in promissory notes and are
subject to similar conditions as regards signature etc.

3.8 Bills in Sets
According to Section 132 Bill of exchange may be drawn in parts, each part being
numbered and containing a provision that it shall continue payable only so long as the
others remain unpaid. All the parts together make set: but the whole set constitutes only
one bill, and is extinguished when one of the parts, if a separate bill, would be
extinguished.
Exception- When a person accepts or endorses different parts of the bill in favour of
different persons, he and the subsequent endorsers of each party are liable on such part
as if it were a separate bill.
Holder of first acquired part entitled to all (Section-133)- As between holders in due
course of different parts of the same set, he who first acquired title to his part is entitled
to the other parts and the money represented by the bill.
Five Certainties of a Bill of Exchange
Every bill of exchange contains the following five certainties:
I.

Drawer must be certain,

II. Drawee must be certain,
III. Payee must be certain,
IV. Order must be certain, and
V. Sum (amount) must be certain.
Parties to Bill of Exchange
There are three parties in a bill of exchange :
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I. Drawer, who draws bill fo exchange and oreder his debtor to pay a certin sum of
money.
II. Drawee, the accepter who is directed to pay under the instrument.
III. Payee; the person (holder) who is to be paid.
IV. Difference between Promissory Note and Bills of Exchange.
Important Aspects for Bill of Exchange
(i) Term of Bill or Period of Bill : It is the time period between the date on which a bill
is drawn and the date on which it is payable.
(ii) Due Date : It is the date on which the payment of the bill is due.
(iii) Days of Grace : These are the three extra days added to the period of bill.
(iv) Date of Maturity : The date which comes after adding three days of grace to the
period of bill.
(v) Discounting of Bill :


It means encashment of bill before the date of its maturity.



The bank deducts its charges from the bill.

(vi) Endorsement of Bill


Endorsement means the transfer of bill or promissory note to another person.



It is transferred on account of the settlement of debts and dues.

(vii) Bill Sent for Collection


When a bill is sent to the bank for collection with instruction, that it will be
retained till the maturity date.



Bill will be realised on its due date. It is known as ‘Bill sent for collection’.

(viii) Dishonour of Bill


When payment is not made by the acceptor of the bill on its due date. It is
known as ‘Dishonor of Bill’.



Non-payment may be due to insufficient balance or insolvency.

(ix) Noting of a Bill


On dishonour of a bill, when this fact is brought to the notice of a Notary Public,
it is termed as ‘Noting of a bill’.



Notary public charges to record or take a noting of dishonour.

(x) Noting Charges


It is the fee paid to the Notary Public for noting of dishonour of a bill.

(xi) Retiring of a Bill


When the Drawee pays the bill before its due date, It is termed as the retirement
of a bill.
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It happens with the mutual understanding between the Drawer and the Drawee.



To encourage Retiring of the bill, the holder allows some discount called Rebate
on the bill amount from the date of retiring the bill to the maturity.

(xii) Renewal of a Bill


When the holder of a bill is not in a position to meet the bill on its due date,
Drawee approaches the Drawer with a request of extension of time for payment.



If Drawer agrees, the old bill is cancelled, and a fresh bill with the new terms of
payment is drawn and duly accepted and delivered. This is called Renewal of the
Bill.

(xiii) When the Period of Bill is Given in Months


In this case, the maturity date is calculated according to calendar months.



Ignoring the number of days in a month.



3 days of the Grace period are added.

For example: – if a bill dated 4th May, 2017 is payable 3 months after date:= Then the maturity date will be 4th August 2017 + 3 Days of Grace = 7th August 2017.
(xiv)When the Period of Bill is Given in Days


The maturity date will be calculated in days,



This excludes the date of transaction but includes the date of payment.



3 days of the Grace period are added in this case also.



For example: -if a bill dated 5th June 2017 is payable after 65 days, then the
maturity date will be:-

=25 Days of June + 31 Days of July + 9 Days of August + 3 Days of Grace=12 th August
2017.
(xv)When Maturity Date Falls on a National Holiday


If the due date of the bill is on the national holiday



Then the maturity day of the bill shall be the preceding business day.



Example:-If due date of the bill falls on 26th January (Republic Day), then its
due date will be 25th January.

If the due date is 15th August (Independence Day), then the due date will be 14th August.
(xvi)When the Maturity Date Has Been Declared as Emergency Holiday


If the due date of the bill is declared as an emergency holiday,



Then the due date of the bill shall be after 1 day from the date of maturity.

Example:- if the due date of a bill is 25th July and it is declared as an emergency
holiday, then the due date will be 26th July.
(xvii)Maturity Date in Case of ‘bill at Sight’ or ‘instrument Payable on Demand’.
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The bill at sight becomes due for payment, as soon as it is presented for
payment.



In case of ‘Instrument payable on demand’, No time for payment is mentioned.

Such Bills are not entitled to the Days of Grace. `
(xviii)Maturity Date in Case of ‘bill After date.


In the case of ‘Bill after date,’ the time for payment is mentioned.

Three Days of Grace is allowed on such a bill.
(xix)Maturity Date in Case of ‘bill After Sight’.


In case of ‘Bill after Sight, payable at a fixed period ‘after sight’.



The period begins from the date of accepting the bill.



Three Days of Grace is allowed on such a bill.

(xx)The Holder of the Bill Can Use It in Either of the Following Ways
1. Bill can be Retained till the date of Maturity
2. Bill can be discounted with the bank
3. Bill can be Endorsed or Negotiated in favour of Creditor
Bill can be sent to Bank for collection.
(xxi)Bills Receivable or B/R


For the person who draws the bill of exchange and is entitled to receive its
payment is known as Bill Receivable.



The drawer of the bill will show B/R on the assets side of the Balance Sheet.

(xxii)Bills Payable or B/P


For the person who accepts the bill, and is liable to make its payment, is known
as Bills Payable.



The Drawee of the bill will show B/P on the liabilities side of the Balance Sheet.

(xxiii) Accommodation Bill


Accommodation bill is drawn and accepted for the purpose of mutual help.



It is accepted by the drawee to accommodate the drawer.



Hence, the drawee is called the ‘Accommodating Party’ and the drawer is called
the ‘Accommodation Party’.



Accounting entries are made for accommodation bills in the same manner as for
other bills.

3.9 Types of Bill
1) Documentary Bill : A bill of exchange which is always accompanied by supporting
documents which confirm the authenticity of trade or transaction that has taken place
between the seller and the buyer is called a documentary bill. The documents may
include but not restricted to invoices, receipts, bill of lading, railway bills etc.
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2) Demand Bill : A bill which is payable on demand or when presented are at the site is
called a demand bill. The demand bill does not have a due date or time specifically
mentioned for the payment and hence the payment can be made when the bill is
presented.
3) Usance Bill : This is also termed as time bill which means it is the bill which has
specifically mentioned the time period for the payment on it. Usance bill is
considered as a time-bound bill because of the specific time and period mentioned on
it.
4) Inland Bills : A Bill drawn in India and payable only in India or a bill that is drawn
by an Indian resident table in India or any other country is termed an inland bill.
Inland bill is quite opposite of Foreign bill.
5) Clean Bill : A bill without documents of proof is called Clean Bill. Clean bills charge
higher interest rate than the other documentary bills since there are no documents
involved.
6) Foreign Bill : A bill of exchange bound to be paid outside India is called foreign bill.
The bill of exchange which is not an inland bill is termed as a foreign bill. It is
further divided into


Export bill : A bill drawn for a party outside India which is drawn by an exporter
is termed as an export bill.



Import Bill : A bill which is drawn outside India by an exporter is called import
bill. This Bill is issued for Indian importers.

7) Accommodation Bill : Whenever a bill is accepted or drawn or endorsed regardless
of any condition is termed as accommodation bill.
8) Trade Bill : A Bill which is drawn for the purpose of a trade order transaction is
termed as trade bill. Trade bills are common in case of international trading.
9) Supply Bill : When a bill is drawn on government department by a supplier or a
contractor to supply certain goods, it is termed as a supply bill. The objective of
supply is used to obtain cash from financial institutions against pending payment to
meet the financial needs. Government department usually does not accept this kind
of business but they are eligible for getting cash loans from commercial banks going
to its non-negotiable characteristics. 10) Fictitious Bill : A bill in which the name of
either of the party that is drawer or drawee or both are fictitious, it is termed as a
fictitious bill.
11) Hundis : These are promissory notes and bill of exchange which are indigenous in
nature that is usually used for agricultural financing and inland trade.
Importance of Bill of exchange :
The need and importance of bills of exchange are most evident when there is export
involved. There are some risks related to exports of products which domestic businesses
are not aware of. A bill of exchange can help in countering some of those risks related
to the export of goods. Some of them are:
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The constant fluctuations in the rate of exchange can adversely affect long term
trading arrangements. In such a scenario, the fixed term of payment which is laid
out in a bill of exchange can give assurance to the exporters of receiving a fixed
price.



The exporter is also getting protection with a bill of exchange. The exporter can
draw up a bill of exchange with their bank and submit it to the importer’s bank.
This way, exporters gain an agreement in which they do not need to chase the
importer for payment in the event the company fails to honour the agreement.



Provide adequate time to the creditor to pay for the purchases made.



It serves as a basis on which the seller can take legal action against the buyer in
case payments are not made in time.

Advantages of Bill of Exchange :


They provide a framework for the relationship. It enables a credit transaction
between the creditor and the debtor on an agreed basis.



It is convenient means of credit. A buyer can buy goods on credit by using a bill
of exchange and then pay it after the credit period. Sellers can get immediate
payment from banks by discounting the Bill or by endorsing it in favour of
another party.



It is conclusive proof of a credit transaction. It implies that during the trade, the
buyer received credit from the Seller. It makes the Seller liable for payment.



A Bill of Exchange can be transferred easily. Through the process of
endorsement and delivery debt can easily be settled by transforming the Bills.



There is a certainty with the terms and conditions in a bill of exchange. The
creditor is certain of the time by which he would receive his payment and the
debtor is equally aware of the date by which he needs to make the payment.

Disadvantages of Bill of Exchange :
Some of the disadvantages for creation of bill of exchange may be assatern.


Bills of exchange are generally used for short term services and not considered a
good option for banking services.



If the bills of exchange are accepted by the bank, then it putsan extra burden on
the person who draws it.



The discount that is allowed in this instrument also acts as on additional cost.



The drawee has to make the payment on time since the time of payment is fixed.



The governing laws that apply to all involved parties (drawer, payee, drawee)
are often very complicated when there are chains involved. The chain of contract
is dependent on many factors like the nature of parties, location of parties, etc
and its validity has to apply in each local jurisdiction.
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Distinguish Between an Accommodation Bill and a Trade Bill.
Accommodation Bill

Trade Bill

 These bills are drawn to help someone  These bills are drawn to facilitate the
in need of financial assistance.
trade transactions of sale and
purchases of goods.
 These bills are drawn without
consideration for which the bill is  There is a definite consideration for
accepted.
which the bill is accepted.
 These bills are not a form of credit  Trade bills are a form of credit
extension.
extension.
 When these bills are discounted, the  When trade bills are discounted, the
proceeds may be shared by two parties
proceeds remain with the holder.
in an agreed ratio.
 If trade bills are dishonoured, the
 In case of dishonour of these bills, the
amount may be recovered easily
drawer cannot file a suit against the
through the court.
drawee.

3.10 Difference between a Promissory Note and Bill of Exchange
Promissory note and Bill of exchange are many similarity between them like must be
writing, payment of money, certain sum, stamping, negotiability of both and
presumption as to consideration, however, there are following fundamental differences
between them :
I. Number of Parties - There are two parties. One is maker and other are payee.
Where there are three parties in bill of exchange there are three parties namely
Drawer, Drawee and Payee.
II. Liability - In promissory note the liability of the maker is primary where as in bill
liability of the drawer is secondary and drawee’s liability is primary.
III. Order - Promissory note involves unconditional promise or undertaking of payment
whereas bill of exchange contains an unconditional order for payment.
IV. Acceptance - Bill of exchange requires acceptance of the drawee and without it
privity of the contract does not arise between the parties. Even, promissory note does
not require acceptance. Since the date of issue it creates privity of contract between
the parties.
V. According to application - of provisions of the Act- there are some provision must
apply to Bill of Exchange only and not to the promissory note:
(a) Presentment for acceptance
(b) Acceptance
(c) Acceptance and drawee in case of need
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(d) Drawer and drawee in case of need
(e) Writing of bill of exchange in sets
VI. As to relation of Parties- In promissory notes payee has direct relation to maker
whereas in case of bill of exchange payee has direct relation with accepter and not
with maker (drawer) of the bill.
VII. Relating to Dishonour- (a) Generally, a promissory note is dishonoured only by
non-payment whereas a bill of exchange can be dishonoured by non-acceptance
and by non-payment as well thereof.
(b) Dishonour of Note- In case of dishonour of Note the notice thereof to other
parties is not required whereas in case of dishonour of bill notice thereof to
other parties is necessary.
VIII. Debtor and Creditor- In promissory note there relation exist with debtor and
creditor between maker and payee. Whereas in bill of exchange such relationship
of debtor and creditor is existing between drawee and drawer.
IX. As to Protest- Protest of promissory note in case of dishonour is not required
whereas protest of bill of exchange in case of dishonour is necessary.
X. Bill of exchange taken as promissory note- According to Section of 17 provides
that where an instrument may be construed either as a promissory note or bill of
exchange, the holder may at his discretion treat it as either and the instrument shall
be there ceforward treated accordingly. But in the following cases the holder may
treat bill of exchange as a promissory note:
(i) Were drawer and drawee is one person.
(ii) Where drawee is an incompetent person.
XI. Discharge of Instrument- Where maker makes payment in due course, the note
stands discharged. Whereas payment by acceptor, (drawee) in due course of bill of
exchange discharges the bill.
Liability of Parties of Bill Exchange :
The parties under the instruments liable are:
(i) Accepter’s liability to payee or holder;
(ii) Endorser’s liability to Endorsee;
(iii) Drawer’s Liability to payee or holder where acceptor fails.
Liability of drawer of Bill of Exchange :
According to Section30 provides liability of drawer as :
“The drawer of a bill of exchange is bound in case of dishonour by the drawee or
acceptor thereof, to compensate the holder, provided due notice of dishounr has been
given to or, or received by, the drawer as hereinafter provided.”
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This Section shows that liability of the drawer of bill and cheque is secondary and arises
only when(i) In case of cheque the drawee (Bank) dishonours,
(ii) In case of bill of exchange the acceptor dishonours.
Provided that the notice of dishonour has been given or received by the drawer.
So in order to bind the drawer it is necessary that notice of dishonour mukst be given by
the holder. Section 98 of the Act makes notice of dishonour necessary.
Section 37 makes the liability of drawer of bill secondary after the acceptance of the
bill. The following are the principal debtor:
(i) The maker of the promissory note;
(ii) The drawer of the bill before acceptance;
(iii)The acceptor of the bill; and
(iv) The drawer of the cheque.
According to 32 provides liability of accepter of the bill of exchange as follows:
An acceptor of the bill before maturity is bound to pay the amount at or after maturity to
the holder or demand. Section 37 makes acceptor of the bill as a principal debtor of bill
but before acceptance drawer remains principal debtor.
However, these Sections may also be kept in mind while dealing with the liability of the
parties.
A. Acceptor will be liable even endorsement is forged
According to Section 41 provides that an acceptor of a bill of exchange already
endorsed is not relived from liability by reason that such endorsement to be forged when
he accepted the bill.
The above section makes it clear that where acceptor the bill after being endorsed with
knowledge of the forged endorsement. Here, drawee (acceptor) may refuse to accept the
bill where he has knowledge of forged when he accepted the bill. This section is silent
as to the forgery of the endorsement made subsequent to the forgery of the endorsement
made subsequent to his acceptance. By the language of this section it is affect the
liability fo the acceptor, however it will affect the liability of the parties subsequent to
such forgery.
B. Acceptance of Bill drawn in fictitious name
According to Section 42, provides that an acceptor of a bill or exchange drawn in a
fictitious name and payable to the drawer’s order is not, by reason that such name is
factious, relieved from liability to any holder in the due course claiming under an
endorsement by the same hand as the drawer’s signature, and purporting to be made by
the drawer.
According to Section-42, the following conditions must be fulfilled ;
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(i) Bill of exchange has been drawn in a fictitious name,
(ii) Bill is to be payable to the drawer’s order,
(iii) Endorsement made is in the same signature of the drawer,
(iv) Liability of acceptor will be towards holder in due course only.
C. Acceptor or endorser bound notwithstanding previous alteration
According to Section-88 provides that an acceptor of the negotiable instrument is bound
by the acceptance or endorsement notwithstanding any previous alterations of the
instrument.
In Zulfiquar Ahmad v. Pobest Ellicit, AIR. 1954 S.C 554, it has been held that alteration
of negotiable instruments affects the liability of such persons only who were parties to
the bill before the alteration effected and does not touch persons who became parties
subsequent to alteration.
In Dalsukh v. Motilal, AIR 1938 Nag.262, it is held that in the case of a bill of exchange
the drawer is the principal debtor until it is accepted but after acceptance, the drawer’s
liability is changed to that of the surety, and the acceptor becomes the principal debtor.
This is the law as to liability of drawee and acceptor of the bill of exchange.
The Negotiable Instruments Act is not providing any liability of the drawee. But Section
37 makes provision as to liability of the accepter of the Bill. A drawee of the bill is
called acceptor after accepting the bill.

3.11 Summary
 It facilitates the settlement of payments in business as they pass freely from holder
to holder due to easy transferability of value of instrument. It provides legal
protection to different mercantile instruments.
 It presents orderly and authoritative statement of leading rules of law relating to
negotiableinstrument.
 It provides for the special procedure in case the obligations which have to
discharge underthe instruments.
 It regulates the different types of negotiable instruments which include
Promissory notes,Bills of Exchange and Cheques.
 It explains the capacity and liabilities of the parties to the instrument.
 It provides the understanding of different topics under the Act that are negotiation,
assignment, endorsement etc.
 It inculcates faith in the efficacy of banking operations and credibility in transacting
businesson the negotiable instruments.
 The Bills are drawn to facilitate the trade transactions of sale and purchases of
goods.
 The Bills are drawn to help someone in need of financial assistance.
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 There is a definite consideration for which the Bill is accepted.

3.12 Conclusion
A bill of exchange is an instrument in writing containing an unconditional order to the
bearer of the instrument. Bill of exchange is a negotiable instrument and is easily
transferable for the settlement of claims and debts and transmission of money from one
place to another place will also become easy. It is a conclusive proof of indebtedness.
The bill can be retained by the drawer or discount it with the bank or endorse the bill or
send the bill for collection. A bill is said to be discharged, when the acceptor of the bill
makes the actual payment of the bill on the maturity date. Refusal by the acceptor to
make payment of the bill on the due date of the bill is called ‘dishonour of the bill’. The
fact that the bill is dishonoured should be given to the Notary Public for getting it noted.
Nothing is done by recording the fact of dishonour, date of dishonour and reasons for
dishonour. For the services rendered, the Notary Public charges the holder of the bill
some amount called as Noting Charges.
Renewal of the bill refers to drawing a new bill when the acceptor approaches the
drawer to cancel the old bill and draw a new bill. In order to renew the bill, first the old
bill is cancelled; the drawer charges interest and draw a new bill with a renewed date.

3.13Key Words
 Holder, alteration, cancellation, discharge, bound, endorsement and banker.

3.14 Check Your Progress
1. A bill of exchange must contain “an unconditional promise to pay” Do you agree
with a statement?
2. Briefly explain the effects of dishonour and noting of a bill of exchange.
3. Explain briefly the procedure of calculating the date of maturity of a bill of
exchange? Give example.
4. Distinguish between bill of exchange and promissory note.
5. Briefly explain the purpose and benefits of retiring a bill of exchange to the debtor
and the creditor.
6. Explain briefly the purpose and advantages of maintaining of a Bills Receivable
Book.
7. Explain all Cheques are Bills but all Bills are not Cheque.
Short Questions (Short Notes)
1.
2.
3.
4.

Inland Instruments
Foreign Instruments
‘At Sight’
‘Holder for Value’
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Problems
1.(a) Anand draws a bill of ` 5,000 on Bhanu on February 1, 2015 payable after 2
months and after receiving acceptance, he discounted it for ` 4,900 with his bank on
the same date.
(b) Anand also drew a bill of ` 3,000 on Chandra on February 15, 2015 which after
acceptance was endorsed to Dayanand.
(c) Anand has accepted a bill drawn by Gajanan for ` 4,000 of one month on February
20, 2015.
(d) Anand has dishonored the acceptance given to Harish for ` 2,500.
(e) Anand received an acceptance of Jain for ` 2,000 and deposited the same into his
bank.
(f) Anand received cash ` 3,500 against the acceptance of Karunakar which was due on
that date.

3.15 Further Readings
 Contract Law, Sen and Mitra, The World Press Private Limited, 37A College
Street, Calcutta-700073
 Business Laws, R.N. Chaudhury, Central Law Publications, 107,Darbhanga Castle,
Allahabad
 Law of Contract – II, Dr. S.K.Kapoor, Central Law Agency, Allhabad,
 M.C.Kucchal,& Vivek Kucchal: Business Legislation for Management, Vikas
Publishing House (P) Ltd.
 Dr. G. K. Kapoor & Sanjay Dhamija: Company Law and Practice-A comprehensive
 Avtar Singh: Principle of Mercantile Law, Eastern Book Company
 Gulshan Kapoor : Business Law, New Age International Pvt Ltd Publishers.
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4.1 Learning Objectives
This unit aims at providing the basic understanding about Cheque and its types. After
reading this unit, you should be able to answer the following questions:







What is a Cheque?
What are the essential features of a Cheque?
What are the different types of Cheque?
What is the difference between a Cheque and a Draft?
What is Dishonour of a Cheque?
What are the laws regarding dishonor of a Cheque?

4.2 Introduction
The Negotiable Instrument Act was enacted to ensure the credibility of trade, commerce
and business and the amendment proposed is to restore this credibility which has been
lost due to certain factors like delayed disposal in cases related to cheque dishonor.
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Same is the case with the negotiable instrument act in which a bill has been introduced
for amendment by observing the cases arising on day to day basis related to cheque
dishonor. The said act has been amended so as to edify the Negotiable Instrument Act
and to achieve its objective for which the act was formed.
The Negotiable Instrument Act has been to legalize the system by which instruments.
Contemplated by it could pass from hand to hand by negotiation like any other goods.
The very purpose of the Act was to present an orderly and authoritative statement of the
leading rules of law relating to the negotiable instruments. The Act intends to legalize
the system under which claims upon mercantile instruments could be equated with
ordinary goods passing from hand to hand.
In the expansions of business and present economic scenario encouraging the culture of
use of cheques and enhancing the credibility of the instruments has become prime
necessity in modern commercial transactions and dealing in money. Therefore, the
Negotiable Instrument Act has amended in number of time for the better relationship
between banker and customers. Broadly speaking the main objects and reasons of
amending provisions are :
 To encourage the culture of use of cheques, and
 To enhance the credibility of the cheque in commercial transactions.

4.3 Significance of Unit
 Parliament of India has enacted and inserting many special attempts for smooth
conducting of trade and business. A change in the mental, moral and psychological
attitude of all, having bank accounts and issuing cheques needs to make them
realise that a cheque is a precious document and should be honoured and not in its
being retuned for want of funds. Chapter XVII comprising the Section 138 to 147
has been inserted only with a view to enhancing the losing acceptability and
credibility of the cheques which is a backbone of the economic system. This
attempt would be significant growth of national economy. A change is also needed
in the moral and psychological approach to the subject to establish a convention
that ‘Dishonour of a cheque never pays’ and it should be condemned unless
warranted by serious consideration to prevent some positive wrong.
Notwithstanding, the reason “Payment stopped” may be justified but it should not
be treated insufficient of funds. Dishonour should only be in compelling
circumstances which can be explained and which are not in connection with the
non-availability of sufficient funds

4.4 Constitutional Mandate
 The Constitution guarantees every litigant a fair and speedy trial under Article 21.
Any delay in the judicial proceedings of court is an infringement of the rights of a
citizen and can also result in grave miscarriage of justice. Judiciary which is one
of the vital organs has a special role to play in the task of achieving socioOdisha State Open University
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economic goals and for that it needs to be aware of the social and economical
changes around the nation for achieving the goal of socio economic justice for the
people.
 The Indian Judicial system has to face challenges on day to day basis whether it
be the matter of disposal of cases or the constant challenge of developing law in
accordance with the changing time and society. So as to survive in this
challenging world, the need of hour is that judiciary needs to make the entire
judicial machinery more accessible to litigants by utilizing all the available
resources at their maximum level so as to improve the service to the public and
also this may solve the problem of delays in disposal, making courts more
efficient and less dismaying and easily approachable by every section of the
society.
 Hon’ble Supreme Court observed that the object of bringing Section 138 on
statute appears to inculcate faith in the efficacy of banking operations and
credibility in transactions in business on negotiable instruments and to promote
the efficacy of banking operations and to ensure credibility in transacting business
through cheques. Further, hon’ble Supreme Court deliver judgment that Act has
created a Contractual breach as an offence and the legislative purpose is to
promote efficacy of banking and of enduring that in commercial or contractual
transactions cheques are not dishonored and credibility in transacting business
through cheques is maintained.

4.5 Definition
Cheque is the most significant negotiable instrument. Section 6 of the Act defines
cheque as follows :
A “cheque” is a bill of exchange drawn on a specified banker and not expressed to be
payable otherwise than on demand and it provides the electronic image of a truncated
cheque and a cheque in the electronic form.
Explanation I. —For the purposes of this section, the expressions—
(a) “a cheque in the electronic form” means a cheque which contains the exact mirror
image of a paper cheque, and is generated, written and signed in a secure system
ensuring the minimum safety standards with the use of digital signature (with or
without biometrics signature) and asymmetric crypto system;
(b) “a truncated cheque” means a cheque which is truncated during the course of a
clearing cycle, either by the clearing house or by the bank whether paying or
receiving payment, immediately on generation of an electronic image for
transmission, substituting the further physical movement of the cheque in writing.
Explanation II. —For the purposes of this section, the expression “clearing house”
means the clearing house managed by the Reserve Bank of India or a clearing house
recognised as such by the Reserve Bank of India.
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4.6 Essential Elements
According to Section 6 of the Negotiable Instrument Act, these are the following
essential requirements are as
 There are three (3) parties involved in a cheque: the drawer, the drawee bank
and thepayee;
 It must be in writing and it must be signed by the drawer;
 The payee is always certain;
 It is always payable on demand;
 It must bear a date, otherwise it is invalid, and shall not be honoured by the bank;
 The amount must be specified clearly- both in figures and in words.
According to Section 18 of the Negotiable Instruments Act, 1881, if the amount
undertaken or ordered to be paid is stated differently in figures and in words, the
amount stated in words shall be the amount undertaken or ordered to be paid.

4.7 Essential Features of a Cheque
I. A cheque must fulfill all the essential requirements of a bill of exchange.
II. A cheque may be payable to bearer or to order but in either case it must be
payable on demand.
III. The banker named must pay it when it is presented for payment to him at his
office hours, provided the cheque is validly drawn and the drawer has sufficient
funds to his credit.
IV. Bill and notes may be written entirely by hand. There is no legal bar to cheques
being hand-written. Usually however, banks provide their customers with
printed cheque forms which are filled up and signed by the drawer.
V. The signature must tally with the specimen signature of the drawer kept in the
bank.
VI. A cheque must be dated, a banker is entitled to refuse to pay a cheque which is
not dated. A cheque becomes due to payment on the date specified on it.
VII. A cheque drawn with a future with a future date is valid but it is payable on
and after the date specified. Such cheque is called post-dated cheques.
VIII. A cheque may be presented for payment after the due date but if there is too
much delay the bank is entitled to consider the circumstance suspicious and
refuse to honour the cheque. The period after which a cheque is considered too
old or stale varies according to custom from place to place. It is usually six
months in Indian cities.
IX. In some certain circumstances the bank is not bound to pay the cheques.
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4.8 Different Types of Cheques
a. Open Cheque: In such a cheque, it is possible to get the cash, over the counter of
the bank;
b. Bearer Cheque: It is somewhat similar to an open cheque; in case of a bearer
cheque, any person holding or bearing the cheque, can be made payment of the
amount mentioned in the cheque;
c. Crossed Cheque: Generally speaking, open cheques are open to risk and it is
dangerous to issue an open cheque, however, this risk can be avoided by using a
crossed cheque which would only be credited into the bank account of the payee.
A cheque can be crossed by drawing two parallel lines across the cheque on the
left-hand side top corner of the cheque and with/without writing “Account Payee”
or “Not Negotiable”;
d. Order Cheque: It is a cheque which is payable to a particular person and in such a
cheque the word bearer may be cut or cancelled;
e. Electronic Cheque: It is a cheque which contains the exact mirror image of the
cheque and it is generated in a secured system, ensuring safety standards with the
use of digital signatures.
Note :
i. Cheque Truncation: In cheque truncation, a cheque is scanned and an electronic
image of the cheque is made out, and instead of a physical cheque to be
transmitted in a clearing cycle, immediately on generation of an electronic image
further physical movement of the cheque is substitutedwith such image.
ii. Restrictions of Reserve Bank of India on the instruments being made payable to
the bearer:
Under the Section 31 of the Reserve Bank of India Act, 1934, states that, no
person other than the Reserve Bank of India or the Central Government can draw
or accept, make or issue any Bill-of-Exchange or Promissory Note payable to
bearer on demand.
Under the Section 31(2) of the RBI Act, 1934, states that, notwithstanding
anything contained in the Negotiable Instruments Act, 1881, no person in India,
except for: the Reserve Bank of India and the Central Government, can make or
issue promissory notes expressed to be payable to the bearer ofthe instrument.
Difference between Promissory Note and Bill-of-Exchange :
1. In a promissory note there is an unconditional promise to pay, whereas in a billof- exchange there is an unconditional order to pay.
2. In a promissory note, there are two (2) parties, that is, the maker and the payee;
however, in a bill-of-exchange there are three (3) parties, that is, drawer, drawee
and payee.
3. In a promissory note acceptance is not required; however, in a bill of exchange
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acceptance by the drawee is a must.
4. In a promissory note, the liability of the drawer or the maker of the promissory
note is primary and absolute; however, in a bill-of-exchange, the liability of the
drawer is secondary and is conditional upon the non-payment by the drawee.
Difference between Cheque and Bill-of-Exchange :
1. Cheque is drawn on a banker; but a bill-of-exchange can be drawn on anybody
including a banker.
2. Cheque is always payable on demand (See: Section 19 of the Negotiable
Instruments Act, 1881); however, bill-of-exchange is either payable on demand or
after a specifiedperiod.
3. A cheque can be crossed to end its negotiability; however, a bill-of-exchange
cannot be crossed.
4. In a cheque, acceptance is not required; however, in a bill-of-exchange acceptance
is amust.

4.9 Difference Between Draft and Cheque
A draft is as much a bill of exchange as a cheque and there is hardly any difference
between a dishonoured draft and a dishonoured cheque, which is issued by a bank on
itself. The basic difference between the two consists in two aspects: a) A draft can be drawn only by a bank on another bank and not by a private person as
in the case of a cheque and;
b) A draft cannot be so easily counter-manded as a cheque either by the person
purchasing it or by the bank to which it is presented.
If a person requires money to be remitted from one place to another through a bank by
way of a draft, it will be the relationship of not merely creditor and debtor as between
the customer and the bank but also a relationship of cestui que trust and trustee. If the
purchaser of the draft cancels it before it is delivered to the drawee and retain it in his
own hands be can treat the bank which issued the draft and the bank would, thereby, be
liable to satisfy the demand.

4.10 Holder and Holder in Due Course
Holder-According to Section- 8 the holder of a negotiable instrument means any
person entitled in his own name to the possession thereof and to receive or recover the
amount due thereon from the parties thereto.
The person legally entitled to receive the money due on the instrument, is called the
Holder. Thus clerks or servants having the instrument in their custody are not holders
except as agents of the holder. A person who obtains possession of the instrument by
illegal means (e.g., theft) is not a holder.
The Holder in Due Course- The holder in due course is a particular kind of holder.
According to Section-9 of Negotiable Instrument Act says that the holder of a
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negotiable instrument is called the holder in due course if he satisfies the following
conditions.
1. He obtained the instrument for valuable consideration.
2. He become holder of the instrument before its maturity, i.e., before the amount
mentioned in it became payable.
3. He had no cause to believe that any defect existed in the title of the person from
whom he derived his title.
4. Explanation, From the aforesaid conditions it is clear that a person cannot be a
holder in due course if,
(a) he has obtained the instrument by gift or for an unlawful consideration by
illegal methods;
(b) If he has obtained the instrument after its maturity; and
(c) If the circumstances are such that a reasonable person would suspect that the
title of the transferor is defective.

4.11 Difference Between Holder and Holder in Due Course
The “holder” of a promissory note, bill-of-exchange, or cheque means any person
entitled in his own name to the possession thereof and to receive or recover the
amount due thereon from the parties thereto. A “holder in due course” is a holder
who has taken the instrument in good-faith with due care and caution for value
(consideration) and before maturity. In case of ‘holder’, consideration is not
necessary; also, a ‘holder’ may acquire the instrument after maturity.
1. A ‘holder’ does not get a better title than that of his transferor; a ‘holder in due
course’ gets a better title than that of his transferor.
2. A ‘holder’ stands in a less advantageous position than that of a ‘holder in due
course’. The title of a ‘holder in due course’ becomes free from all equities, that
is, the defence which can be pleaded against the prior parties cannot be pleaded
against a ‘holder in due course’.
For example: When a negotiable instrument has been lost and thereafter has been
obtained by a person by means of an offence (theft), then the person so obtaining the
possession of the negotiable instrument cannot claim any right in respect of any
amount due as regards such an instrument. But, if such an instrument is transferred
toa person as a holder in due course, then he will get a good title.
3. A ‘holder’ does not enjoy any special privileges, but a ‘holder in due course’
enjoys certain special privileges, for example: the defence that the amount
filled by theholder of an instrument was in excess of the authority given, cannot
be pleaded against a holder in due course.
4. Where a bill was drawn by X in favour of Z and Z further endorsed the bill in
favour of AB & Co., but the bill was endorsed with the initials- “AB”, without
adding the initials- “Co.”, it was held that the endorsement was irregular and that
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the endorsee (AB & Co.) was not a holder in due course, though it might be a
holder for value.1
Section 8 and Section 9 of the Negotiable Instruments Act, 1881 define the terms‘Holder’ and ‘Holder in Due Course’ respectively. The basic highlight is that, a
holder must be entitled in his own name to the possession of the instrument. The
holder must have a right to receive or recover the amount there-on. A holder might be
a payee, bearer or endorsee.
A person having entitlement means that, he has a right there-to, even if, he does not
exercise that right, that right inherently vests in him and it cannot be taken away.
Regard being had to Section 8 of the Negotiable Instruments Act, 1881, a holder of
an instrument must have an entitlement to the instrument, though he might not
have the possession of the instrument,
See: Arab Bank Ltd. v. Ross, (1952) 1 All ER 709

4.12 Law Regarding Dishonour of Cheque
Law relating to dishonour of cheque is mentioned from sec.138 to 142 of the Act as
amended by Negotiable Instruments (Amendment) Act 2015 which is as follows:


A person must have drawn a cheque on an account maintained by him in a bank
for payment of a certain amount of money to another person from out of that
account.



The cheque has been issued for the discharge in whole or in part of any debt or
other liability.



The cheque has been presented to the bank within the period of three months from
the date on which it is drawn or within the period of its validity whichever is
earlier.



That the cheque is returned by the bank unpaid, either because of the amount of
money standing to the credit of the account id insufficient to honour the cheque or
that it exceeds the amount to be paid from that account by an agreement made
with the bank



The payee or the holder in due course of the cheque makes a demand of the said
payment by giving notice in writing to the drawer of the cheque within 30 days of
the receipt of the information by him from the bank regarding the return of the
cheque as unpaid



Drawee fails to make the payment within 15 days of the receipt of the said notice



When a cheque is presented in the concerned bank by the drawee within the
stipulated time i.e within the three months from the date of issue the drawee bank
issue ‘ Check Return Memo’ to the payee mentioning the reason for non –
payment.

Reasons for Dishonour of Cheque


Insufficient Funds
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Signature not matching



Account Closed



Cheque was presented after three months



Payment stopped by account holder



Disparity in the words and figures mentioned in the cheque



In case of a joint account where both signatures are required but only one is there



Death of the customer



Insanity of the customer



Crossing limit of the overdraft

Section 138 of the Act is talks about Dishonor of cheque for insufficiency of funds
in the accounts and penalties for the same
Where any cheque drawn by a person on an account maintained by him with a banker
for payment of any amount of money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is returned by the bank
unpaid, either because of the amount of money standing to the credit of that account is
insufficient to honor the cheque or that it exceeds the amount arranged to be paid from
that account by an agreement made with that bank, such person shall be deemed to have
committed an offence and shall without prejudice to any other provisions of this Act, be
punished with imprisonment for a term which may extend to one year, or with fine
which may extend to twice the amount of the cheque, or with both.

4.13 Hundis
Indian merchants and indigenous bankers use various kinds of negotiable instruments
written in Indian languages. Such instruments are known as Hundis.
There is evidence to show that Hundi were discovered by Hindu merchants and bankers
in ancient India. The term Hundi comes from the Sanskrit work “Hundi” which means
“to Collect”.
The law Application to Hundi
The Negotiable Instrument Act does not apply to Hundis. A Hundi is governed by the
custom and usages of the locality in which it is intended to be used. In case of dispute,
the court takes evidence of local usages and applies them. If, on a certain point, there is
no customary rule the court can apply the rules of the Negotiable Instrument Act.
The parties may, by express writing on a Hundi, agree that in case of dispute on that
Hundi, the customary rules shall be excluded and that the provisions of the Negotiable
Instruments Act shall apply. Through long usage various types of Hundi have been
evolved. The principal types are described below.
\Shah Jog Hundi
A Shah Hog Hundi is one which is payable only to a Shah. Shah means a respectable
person, i.e., a man of money, well known to the market. A Shah Jog Hundi may be
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transferred from one person to another by delivery. No endorsement is required, but it
will not be paid to anybody other than a Shah. No acceptance is required. A Shah Hog
Hundi is similar to crossed cheque.
Nam Jog Hundi
A Nam Jog Hundi is one which is payable to the party named in Hundi or according to
his order.
Firman Jog Hundi
A Firman Jog Hundi is one which is payable to the order of the holder.
Dhani Jog or Dekhander Hundi
These are hundis payable to bearer.
Jawabee Hundi
A Jawabee Hundi
A Jawabee Hundi is one through which money is remitted from one place to another.
The person receiving the money has to send an answer or ‘Jawab’ to the remitter.
Jokhmi Hundi
A Jokhmi Hundi is a combination of bill of exchange and insurance policy. By a Jokhmi
Hundi the seller of goods calls upon buyer of goods to pay the value of the goods to the
holder of the Hundi. In form the Hundi is similar to a bill of exchange. The buyer of
goods accepts the Hundi subject to the condition that he will pay the money mentioned
in the Hundi only if he receives the goods.
A Jokhami Humdi is advantageous to the seller of goods because he gets the purchase
price (less insurance premium) immediately. It is also advantageous to the buyer
because he incurs no liability unless he receives the goods.
General Terms of Hundi
There are certain general terms applicable to all types of Hundis. Hundis payable at
sight are called Darshani Hundis, Hundis payable after a specified period are called
Miadi or Muddati Hundis. A hundi paid up and cancelled is called Khokha. Sometimes
a Hundi is accompanied with a letter written by the drawer or any other prior party
addressed to some respectable person requesting him to pay the amount due on the
Hundi in case the drawee fails to pay. Such a letter is known as the Zickri Chit or the
Tickri Chit. It is a procedure for protecting the holder against non-payment. The person,
to whom the letter is addressed, acts somewhat like an acceptor for honour. But he will
pay the money without prior noting or protest. The provisions fo Negotiable Instrument
Act regarding noting and protest do not apply to Hundis.
The term Peth is sometimes used to denote the duplicate of a Hundi given when the
original is lost. The duplicate of a duplicate is called Perpeth.
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4.14 Cheque as Speedy Vehicle of Commerce
 Hon’ble Supreme Court in the case N. Rangachari v. BSNL,A.I.R. 2007 S.C 1682, “
The law of merchant treated negotiable instruments as instruments that oiled the
wheels of commerce facilitated quick and prompt deals and transactions. This
continues to be the position as now recognised by legislation through possibly a
change which is taking place with the advent of credit cards, debit cards and so on.”
 Hon’ble Supreme Court held M/s Meters and Instruments Private Ltd and Anr. V.
Kanchan Mehta 2018(1) SCC 560 : The Respondent filed complaint alleging that
the appellants were to pay a monthly amount to her under an agreement. Cheque
was given in discharge of legal liability but the same was returned unpaid for want
of sufficient funds. In this case, Two-Judge Bench of Supreme Court made some
key observations regarding dishonor of cheque cases and also issued directions for
speedy disposal of cheque cases under Section 138 of NI Act. The court noted that
use of modern technology needs to be considered not only for paperless Courts but
also to reduce overcrowding of Courts and at least some number of Section 138
cases can be decided online
 Hon’ble Supreme Court Kishan Rao v. Shankargouda (2018) 8 SCC 165 : In this
case the Apex Court discussed its view on two legal propositions. Firstly, about the
revisional jurisdiction of the High Court where the Apex Court held that High Court
in exercise of revisional jurisdiction shall not interfere with the order of the
Magistrate unless it is perverse or wholly unreasonable or there is non-consideration
of any relevant material, the order cannot be set aside merely on the ground that
another view is possible. Secondly, presumption in favour of holder of cheque under
Section 139 of NI Act where court held that the accused may adduce evidence to
rebut the presumption, but mere denial regarding existence of debt shall not serve
any purpose.
 Uttam Ram v. Devinder Singh Hudan (2019) 10 SCC 287 : The respondent had
procured packing material on credit from the appellant, Uttam Ram, to carry apple
crop bought from various growers. It was found that the respondent owed money for
which a cheque was issued. The cheque, however, bounced and the appellant filed a
complaint. Supreme Court held that the burden of proving the due amount should
not be on the complainant as if he has to prove a debt before a civil court. Rather,
the burden to rebut the presumption of debt in cheque bounce case under Section
138 of Negotiable Instruments Act is on the accused.
However, within a very short span of a decade the courts are flooded dealing with the
cases of dishonour of cheques. The most significant impact on the acceptability and
popularity of cheques has been that the legitimate fear that cheque may bounce, is gone.
Now this provides a sort of assurance by saying “not to worry” for if the cheque
bounces for want of sufficient fund, the drawer will face the consequences. In this way
there will be no hesitation in accepting a cheque even from a person who is a total
stranger or whose credentials are not well known.
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4.15 Conditions for Constituting Offence and Prosecution
The Supreme Court in a catena of cases has address the issue if the addressee refuses to
receive the notice and has held that when a notice is sent by registered post and is
returned with postal endorsement "refused" or "not available in the house" or "house
locked" or "shop closed" or "addressee not in station" or "intimation served, addressee
absent", due service has to be presumed, N. Parameswaran Unni v. G. Kannan, (2017)
5 SCC 737.
Once the execution of cheque is admitted, Section 139 creates a presumption that the
holder of a cheque receives the cheque in discharge, in whole or in part, of any debt or
other liability, Basalingappa v. Mudibassapa, 2019 SCC OnLine SC 491.
Many times, cheques are issued bearing no date or post-dated cheques. The Supreme
Court in the matter of Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197, held that if a
signed blank cheque is voluntarily handed over to a payee, towards some payment, the
payee may fill up the amount and other particulars. This in itself would not invalidate
the cheque. The Hon'ble Bombay High Court in case of Purushottamdas Gandhi vs.
Manohar Deshmukh 2007 (1) Mh.L.J. 210 observed that inserting such date does not
amount to tampering or alteration.
Recently Parliament introduces a new provision Section 143A, giving power to a Court
to try an offence under S. 138 to order the drawer of cheque to pay interim
compensation to the complainant in summary trials/summons case where he pleads not
guilty to the accusations in the complaint. Furthermore, the interim compensation shall
not exceed 20% of amount of the cheque and shall be payable within 60 days from date
of the order.
Even, Recovery of fine shall be same as under Section 421 of the Code of Criminal
Procedure, 1973. In cases of acquittal, the Court is now empowered to direct the
complainant to repay to the appellant the amount so released, at interest rates as
prescribed by RBI.
According to Section 148 — now empowers the appellate court, for appeals against
conviction under S. 138, to direct the appellant to deposit a minimum 20 % of the
fine/compensation awarded, in addition to interim compensation paid under S. 143A.

4.16 Jurisdiction
Considering the ingredients of sec.138 referred above, the Hon'ble Supreme Court in
case of K. Bhaskaran vs. Shankaran, had held that any of the following places have the
jurisdiction to initiate the prosecution 1. Where cheque is drawn.
2. Where payment had to be made.
3. Where cheque is presented for payment
4. Where cheque is dishonored.
Odisha State Open University

54

Bachelor of Business Administration (BBA)

5. Where notice is served up to drawer.
However, in case of Dashrath Rupsingh Rathod vs. State of Maharashtra, the 3 judge
bench of the Supreme Court took a strict approach and held that the territorial
jurisdiction under section 138 should be exclusively be determined and considered by
place of the offence. The return of the cheque by the drawer bank only constitutes the
commission of offence under section 138.
The legal position regarding territorial jurisdiction of the courts in cases of dishonor of
the cheque has completely changed with the new amendments i.e. the Negotiable
Instrument (Amendment) Act, 2015 which has retrospectively came into force from
15th July, 2015. New Clause i.e. section 142 (2) has been added in section 142 which
stipulates provisions for the local jurisdiction of the court where the offence under
Section 138 shall be inquired into and tried and new sub section 142A in inserted in the
Act which stipulates provisions for validation for transfer of pending cases.

4.17 Interim Compensation on Strengthening Credibility of
Cheque
According to 213th report of Law Commission there has been a huge pendency of cases
in the court out of which maximum are the cases related to cheque dishonor. Litigation
process being very complex increase the amount of pendency of cases which defeats
the chief objective of law for which law was enacted. Due to huge pendency of
dishonored cheque cases the entire credibility of the business within and outside the
country is suffering a serious setback. The very purpose of the above amendment
proposed is for speedy disposal
dishonored cheque cases as dishonor of cheque by bank causes incalculable loss, injury
and inconvenience to the payee and the credibility of issuance of cheque is also being
eroded to a large extent.
The law pertaining to negotiable instrument act is not the law of one country or of one
nation; it’s the law of the commercial world in general which was enacted for
convenience to traders and so as to regulate the dealings of merchants and mariners in
all commercial countries of the civilized world so as to establish justifiable practice in
commercial world. But the huge pendency of cases is causing injustice to the payee of
a dishonored cheque who has to spend considerable time and resources in court
proceedings also such delays compromise the sanctity of cheque transactions as stated
in the statement of objects and reasons of the Bill of 2017.

4.18 Judicial Pronouncement
The judiciary has played significant role in the enforcement and interpretation of law for
fair and free trade practises in India. The hon’ble Supreme Court of India has been
called upon to safeguard the rights of the people and play the role of guardian. Even, the
Supreme Court of India is the highest court of appeal in civil and criminal matters and
also the highest and final interpreter of the general law of the country. However, the
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judiciary has definitely become the last resort to provide justice to the victim. The
following judgments are so relevant in the commercial transactions through use of
cheque under the negotiable instrument.
 In G. J Raja v. Tejraj Surana AIR 2019 SC 3817, the Supreme Court has held
that the applicability of Section 143A of the Act is prospective in nature and in
operation and confined to cases where the offence under Section 138 of the Act
was committed after the introduction of that provision (Section 143A) in the
statute book.
 In Surinder Singh Deswal @ Col S.S. Deswal and others Vs. Virender Gandhi
(SC) : 2019 (3) RCR (Criminal) 186, Hon'ble Supreme Court has held that the
provisions of Section 148 of the N.I. Act are retrospective in nature and Section
148 of the N.I. Act, as amended, will be applicable in respect of the appeals
against the order of conviction and sentence for the offence under Section 138 of
the N.I. Act even in a case where the criminal complaint for the offence under
Section 138 of the N.I. Act was filed prior to enactment of the Negotiable
Instruments (Amendment) Act, 2018 (20 of 2018) w.e.f. 01.09.2018 and that
though in amended Section 148 of the N.I. Act, the word used is "may", but
considering the amended Section 148 of the N.I. Act as a whole to be read with
the Statement of Objects and Reasons of amending the same, it is generally to be
construed as a "rule" or "shall" and not directing of the appellant by the appellate
court to deposit minimum of twenty per cent of the fine or compensation awarded
by the trial Court is an exception for which special reasons have to be assigned.
 This above position clarified in the judgment was reiterated upon by the hon’ble
Rajasthan High Court in Anand Sharma Vs. State of Rajasthan (S.B. Criminal
Miscellaneous (Petition) No. 308/2020 decided on 22.04.2020) when it was
seized with an issue as to whether direction issued by the appellate Court for
depositing 20% of the amount as directed by the trial Court is in accordance with
the law as the offence alleged is relating to the period prior to coming into force of
the amendment made in Section 143-A of the N.I. Act, 1881
Punishment and Award of Sentence
According to Section138 of the Negotiable Act makes dishonour of cheque an offence
punishable with :
(i) Imprisonment for a term which dishonor may extend to two years (previously one
year), or
(ii) Fine which may extend to twice the amount of the cheque, or
(iii) With both i.e., imprisonment and fine.
Award of Sentence
(i) Magistrate of the fist class- He may pass a sentence of imprisonment for a term
not exceeding there years or of fine not exceeding ten thousand, or of both under
the Section 29 of Cr.P.C.
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(ii) In Summary Trial- It shall be lawful for the Magistrate to pass a sentence of
imprisonment for a term not exceeding one year and an amount of fine not
exceeding ten thousand rupees according to Section 143 of Negotiable Instrument
Act

4.19 Summary
According to analysis of history and evolution of the Negotiable Instruments Act,1881
and focus on the jurisdictional interpretation under Section 138, which deals with
dishonor of cheques, therefore, it should be analyse the necessities which forced the
Courts and the Government to adopt landmark changes in the law. The legal effect for
a complaint under Section 138, If the cheque is delivered for collection through an
account, the branch of the bank where the payee or holder, maintains the account, is
situated; or If the cheque is presented for payment by the payee or holder otherwise
through his account, the branch of the drawee bank where the drawer maintains the
account, is situated. This law comes with a promise to solve and aid in not only the
speedy disposal of the pending cases pertaining to complaints under 138, but also to
bring a sanctity to the system by seeking to clamp down on defaults in payments. It
clarifies the legal position as to jurisdiction and also seeks to keep up with the modern
banking system.

4.20 Conclusion
Negotiable instruments are the documents which are related to the business transactions.
Negotiable instruments play a major role in trade world. We can use negotiable
instruments for international trades.
An instrument can become negotiable either by statute or by mercantile usage. These
instruments are in written form so in case of non- payment, the person to whom the
payment is to be made can sue the other person by whom the payment shall be made.
Bill of exchange, cheque and promissory notes are three important negotiable
instruments with different features. These are the instruments which are broadly used
for international trade. These instruments are freely transferable by one person to
another person any number of times.
The amendments to the Negotiable Instruments Act are a great effort aimed at
strengthening efficacy and expediency which will help in speedy disposal of cases and
also discourage the frivolous and unnecessary litigation. Further, it upholds the interests
of the complainant by providing interim compensation and ordering payment by the
accused in case of appeal against conviction. The Amendment Act is certainly a positive
step towards enhancing the credibility of cheques and would give impetus to trade and
commerce.
Indian Law Commission in its report has mentioned that Lakhs and Lakhs of cases are
pending in various courts. With a view to reducing the burden of trial courts, the Law
Commission has recommended the setting up of Fast Track Courts to decide cheque
cases bounce cases filed under Section 138 of the Negotiable Instruments Act.
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In its report to be submitted to the Government, the Commission, headed by justice
A.R. Lakshmanan, has said : “Lakh and lakhs of cases are pending. The litigant public
are facing an alarming situation waiting for justice on the doorsteps of various
Magistrate Court (and on appeal in High Courts). Every litigant has a right to speedy
and fair trial.
Citing a Supreme Court judgment, the Commission said dishonouring of cheque by a
band “causes incalculable loss, injury and inconvenience to the payee and the entire
credibility of the business transactions within and outside the suffers a serious setback.”
In enacting the Negotiable Instrument Act, the Legislature was keen on ensuring
expeditious disposal of cheque bounce cases. However, for want of an adequate number
of Courts and judges, disposal was inordinately delayed.
These negotiable instruments are still in use even after the electronic revolution. The
electronics revolution is considered as the next major step which replaces the
negotiable.
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4.22 Check Your Progress
1. Write in detail about the Features of a Negotiable Instruments
2. Discuss in detail the essentials of Bill of exchange
3. What are the circumstances in which a gets dishonored by bank
4. How will you Differentiate between Bill of exchange and Promissory Note
5. Explain in detail about Maturity and Days of Grace days of various Instruments
6. What are the differences between bill of exchange and cheque
7. Explain all the types of crossing of cheque with specimen for each type
8. Discuss the privileges available to a holder in due course.
9. what is the major reason behind Noting and Protesting and when to do it
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