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1.0

OBJECTIVES

After studying this unit, you should be able to:
 explain the purpose of law
 describe the sources of mercantile law
 explain the meaning of-contract
 distinguish between a contract and an agreement
 classify the contracts
 distinguish between void, voidable and illegal contracts
 describe the essentials of a valid contract.
1.1

INTRODUCTION

The law of contract is the most important branch of Mercantile Law. Without such a
law it would be difficult, if not impossible, to carry on any trade or business in a
smooth manner. The law of contract is applicable not only to business but also to all
day-to-day personal dealings. In fact, each one of us enter into a number of contracts
from sunrise to sunset. When a person buys a newspaper or rides a bus or purchases
goods or gives his radio for repairs or borrows a book from library, he is actually
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entering into a contract. All these transactions are subject to the provisions of the law
of contract. In this introductory unit you will learn, first of all, why we need law and
what its various branches are. Then you will learn about the meaning of mercantile
law, its sources, and the basic aspects of the law of contract viz., the meaning of
contract, its classification and the essentials of a valid contract.
1.2

WHAT IS LAW?

Before learning the meaning of the term 'Law' you must know as to why we need law.
No civilised society can exist without law. It is required for the.prescrvation of peace
and orderliness in every society. Without law, no person will care for others and their
dealings may not matcrialise. With the growth of society and the concept of welfare
state, it became necessary to regulate the conduct of people and protect their property
and colltractual rights..Hence, each country enacted laws suited to its various needs
and the value system it cherished.
It is imperative that we should know the law to which we are subject, because
ignorance of law is no excuse. For example, if a person is caught travelling in a train
without ticket, he cannot plead that he was not aware. of the rule regarding the
purchase ot ticket and therefore he may be excused. Hence, in our own interest, we
should be'conversant with t'he laws that are applicable to us.
Law means a 'set of rules'. Broadly speaking, it may be defined as the rules of
conduct recognised and enforced by the state to control and regulate people's
behaviour with a view to securing justice, peaceful living and social security. Some of
the important definitions of the term 'law' are as follows:
"Law is a rule of civil conduct, prescribed by the supreme power of stale,
commanding what is right and prohibiting what is wrong." - Blackstone. 'Law is
the body of principles recognised and applied by the state in the administration of
justice." - Salmond.
From the definitions given above, you will notice that law is a set of rules and
principles relating to human actions with a view to regulate the actions of human
beings in respect of one another and in relation to the society. You know the society
is not static, its value system keeps on changing. Hence, law also keeps changing
according to the changing requirements of the society.
There are several branches cf law, such as international law, constitutional law,
criminal law, civil law, etc. Every law regulates and controls a particular field of
activity. Mercantile law or commercial law is not a separate branch of law. It is a part
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of civil law which deals with the rights and obligations of mercantile persons arising
out of mercantile transactions in respect of mercantile property.
l.3

MEANING AND SOURCES OF MERCANTILE LAW

You have learnt that mercantile law is a part of civil law and it governs and regulates
the trade and commerce in a :ountry. ln other words, the mercantile law groups
together laws that are considered important for men in business and includes laws
relating to various contracts, partnerships, companies, negotiable instruments,
insurance, carriage of goods, arbitration, etc.
Indian mercantile law is primarily an adaptation of the English law. The different
Indian Acts follow, to a considerable extent, the English mercantile law with some
reservations and modifications necessitated by the peculiar conditions prevailing in
India. The main sources of mercantile law in India are as follows:
1) English Mercantile Law: Our laws are based primarily on the English laws
which developed through customs and usages of rherchants or traders in England,
These customs and usages governed these merchants in their dealings with each
other. This law is also known as 'Common Law'. As a matter of fact, it is an
unwritten law based on customs, usages and precedents. The most important part
of mercantile law, namely, the Law of Contracts, is still a part of Common Law in
England.
2) Indian Statute Law:The Acts passed by the Indian Legislature are the main
source of Indian mercantile law. The important Acts passed by the Indian
Legislature are the Indian Contract Act 1872, The Negotiable Instruments Act
1881, The Sale of Goods Act 1930, The Indian Partnership Act 1932, The
Companies Act 1956, and so on.
3) Judicial Decisions: The past judicial decisions of courts are another important
source of law. They are generally followed by the courts while deciding similar
cases before them. The past decisions have persuasive and guiding value.
Wherever the law is silent on a point, the judge has to decide the case according
to the principle of equity, justice and good conscience. The decisions of English
courts are also frequently referred to as precedents in deciding various cases and
for interpreting the Indian Statutes.
4) Customs and Usages: The customs and usages of particular trade are yet another
important source of Indian mercantile law. They play an important role in
regulating the dealings between the merchants of that trade. But it is necessary
that such customs or usages must be widely known, reasonable, constant and must
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not be inconsistent with the law, The lndian Contraci Act recognises this fact by
providing that "nothing contained therein shall affect any usage or custom of
trade." The Negotiable Instruments Act also makes a similar provision. It says
that "nothing contained therein shall affect any local usage relating to instruments
in an oriental language."
1.4

THE LAW OF CONTRACT

The law of contract is the most important part of mercantile law in India. It
determines the circumstances in which the promise!, made by the parties to a contract
shall be binding on them and provides for the remedies available against a person
who fails to perform his promise. The law of contract is contained in the Indian
Contract Act, 1872, which deals with the general principles of law governing all
contracts 'and covers the special provisions relating to contracts like bailment, pledge,
indemnity, guarantee and agency. Before 1930, this Act also contained the special
provisions relating to contracts of sale of goods and partnership. In 1930, however,
thesc provisions were repealed and separate Acts called the 'Sale of Goods Act' anti
the 'Indian Partnership Act' were passed governing the contracts of sale of goods and
partnership respectively. Similarly, there are separate Acts for contracts relating to
negotiable instruments, insurance, carriage of goods, etc.
Let us now study the exact nature of a contract ahd the other important aspects
relating to it.
1.5

WHAT IS A CONTRACT?

Broadly speaking, a contract is an agreement made between two or more persons to
do or to abstain from doing a particular act. A contract invariably creates a legal
obligation between the parties by which certain rights are given to one party and a
corresponding dutyis imposed on the other party. A contract has been defined by
di'fferent authorities in various ways. Some of the important defiriitions are as
follows:
A contract is an agreement, creating and defining the obligationbetween parties. Salmond
A contract is an agreement enforceable at law made between two or more persons
by which rights are acquired by one or more to acts or forbearances on the part of
others. - Sir William Anson
Every agreement and promise enforceable at law is a contract. - Sir Fredrick
Pollock
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The definition as given in the Contract Act is based on Pollock's definition. Section
2(h) of the Act states that an agreement enforceable by law is a contract. On
analysing this definition of contract, you will notice that a contract essentially
consists of two elements: (i) an agreement, and (ii) its enforceability by law.
Let us discuss these two elements in detail.
1.5.1 Agreement
Section 2(e) of the Contract Act defines agreement as every promise and every set of
promises forming the consideration for each other. In this context a promise refer to a
proposal (offer) which has been accepted. For example, Ramesh offers to sell his bike
for Rs. 8,000 to Shyam. Shyam accepts this offer. It becomes a promise and treated as
an agreement between Ramesh and Shyarn. in other words, an agreement consists of
an offer by one party and its acceptance by the other. Thus,
Agreement = Offer + Acceptance.
From the above analysis it is clear that there must be at least two parties to an
agreement, one making an offer and the other accepting it. No person can enter into
agreement with himself. There is another important aspect.relating to an agreement
i.e., the parties to an agreement must have an identity of minds in respect of the
subject matter. They must agree on the same thing in the same sense. This is also
called consensus-ad-idern. Suppose A has two houses, one situated in South Delhi
and the other in North Delhi. He offers to sell his North Delhi house to B wliile B is
under the impression that he is buying the South Delhi house. Here, there is no
identity of minds. Both the parties are thinking about different houses. Hence there is
no agreement.
1.5.2

Legal Obligation

In order that an agreement may be regarded as a contract, it must give rise to a legal
obligation i;e., it must be enforceable by law. Any obligation (duty) which is not
enforceable by law is nbt regarded as a contract. Social, moral or religious
agreements do not create any legal obligation. For example, an agreement to take
lunch together or to go to a picnic is not a contract because it does not create a duty
enforceable by law. Such agreements are purely of a social nature where there is no
intention to create legal relationship. Hence, they do not result in contracts. In case of
business agreements, however, the usual presumption is that the parties intend to
create a legal relationship. For example, an agreement to sell a scooter for Rs. 8,000
is a contract because it gives rise to an obligation enforceable by law. In this
agreement if there is default by either party, an action for breach of contract can be
enforced through a court of law provided all the essentials of a valid contract are
present in the agreement.
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You must also note that every obligation which is enforceable by law is not
automatically regarded as a contract. The obligations which do not arise out of
agreements but from source's 'such as wrongful acts, judicial decisions or decree of a
court, husband and wife relationship are not regarded as contracts. Thus, the law of
contract is concerned with only those obligations which arise out of agreement.
Salmond has rightly said about the law of contract that “ .............. It is the law of
those agreements which create obligations, and those obligations which have their
source.in agreements."
1.5.3 Distinction between an Agieement and a Contract
Agreement
1) Offer and its acceptance constitute an
agreement.
2) An agreement may not create a legal
obligation.
3) Every agreement may not be a
contract.
4) Agreement is not a concluded or a
binding contract.

Contract
1) Agreement and its enforceability
constitute a contract.
2) A contract necessarily creates a legaI
obligation.
3) All contracts are agreements.
4) Contract is concluded and binding on
the concerned parties.

Check Your Progress A
1) What is Law?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) State the sources of mercantile law.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) Define an agreement.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) What do you mean by legal obligation?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5) State whether the following statements are True or False.
i)

Law is the body of princip1es.ebforced by judiciary.

…………
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ii)
iii)
iv)
v)
vi)
1.6

Mercantile law is applicable to business community only.
Customs and usages are an important source of mercantile law.
Law of contracts is the law of all obligations.
All contracts are agreements.
There can be a contract without consensus ad idem.

…………
…………
…………
…………
…………

CLASSIFICATION OF CONTRACTS

Contracts can be classified on a number of bases. They are:
1) On the basis of creation.
2) On the basis of execution.
3) On the basis of enforceability.
1.6.1

On the Basis of Creation

A contract may be (i) made in writing or by word of mouth or (ii) inferred from the
conduct of the parties or circumstances of the case. The first category of contract is
termed as 'express contract' and the second as 'implied contract'.
i)

Express Contract: An express contract is one where the terms are clearly stated
in words, spoken or written. For example, A wrote a letter to B stating "I offer to
sell my car for Rs. 30,000 to you", B accepts the offer by letter sent to A. This is
an express contract. Similarly, when A asks a scooter mechanic to repair his
scooter and the mechanic agrees, it is an express contract made orally by spoken
words.

ii)

Implied Contract: A contract may be created by the conduct or acts of parties
(and not by their words spoken or written). It may result from a continuing
course of conduct of the parties. For example, where a coolie in uniform carries
the luggage of A to be carried out of railway station without being asked by A to
do so and A allows it, the law implies that A has agreed to pay for the services of
the coolie. This is a case of an implied contract between A and the coolie.
Similarly, when A boards a D.T.C bus, an implied contract comes into being. A
is bound to pay the prescribed fare.

There is another category of implied contracts recognised by the Contract Act known
as quasi-contracts (Sections 68 to 72). Strictly speaking, a quasi-contract cannot be
called a contract. It is regarded as a relationship resembling that of a contract. In such
a contract the rights and obligations arise not by an agreement between the parties but
by operation of law. For example, A, a trader, left certain goods at B's house by
mistake. B treated the goods as his own and consumed it. In such'a situation, B is
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bound to pay for the goods even though he has not asked for the goods. You will
learn about the quasi-contracts in detail in Unit 8.
1.6.2 On the Basis of Execution
On the basis of the extent to which the contracts have been performed, we may
classify them as (i) executed contracts, and (ii) executory contracts.
i)

Executed Contracts: It is a contract where both the parties have fulfilled their
respective obligations under the contract. For example, A agrees to sell his book
to B for Rs. 30. A delivers the book to B and B pays Rs. 30 to A. It is an
executed contract.

ii)

Executory Contracts: It is a contract where both the parties to the contract have
still to perform their respective obligations. For example, A agrees to sell a book
to B for Rs. 30. If the book has not been delivered by A and B has not paid the
price. the contract is executory.

A contract may sometimes be partly executed and partly executory. It happens where
only one of the parties has performed his obligation. In the example given above, if A
has delivered the book to B but B has not paid the price. the contract is executed as to
A and executory as to B.
On the basis of execution, a contract can also be classified as unilateral or bilateral. A
unilateral contract is one in which only one party has to perform his obligation, the
other party had fulfilled his part of the obligation at the time of the contract itself. For
example, A buvs a ticket from the conductor and is waiting in the queue for the bus.
A contract is created as soon as the ticket is purchased. The other party is now to
provide a bus wherein he could travel. 'A bilateral contract is one in which the
obligations on the part of both the parties are outstanding at the time of the formation
of the contract.
1.6.3 On the Basis of Enforceability
From the point of view of enforceability a contract may be (i) valid, (ii) void, (iii)
voidable, (iv) illegal or (v) unenforceable. These terms shall be used quite frequently
in this course. Hence, you must form a clear idea about their respective meanings.
i)

Valid Contract: A contract which satisfies all the conditions prescribed by law is
a valid contract. (These conditions are discussed in Section 1.8.) If one or more
of these elements is/are missing, the contract is either void, voidable, illegal or
unenforceable.
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ii)

Void Contract: According to Section 2 (j) A contract which ceases to be
enforceable by law becomes void when it ceases to be enforceable. It is a
contract without any legal effects and is a nullity. You should note that a
contract is not void from its inception. It is valid and binding upon the parties
when made, but subsequent to its formation, due to certain reasons, it becomes
unenforceable and so treated as void. A contract may become void due to
impossibility of performance, change of law or some other reasons. For
example, A promised to marry B. Later on, B dies. This contract becomes void
on the death of B. A void contract should be distinguished from void agreement.
Section 2(g) says that an agreement nor enforceable by law is said to be void.
In the case of void agreement no contract comes into existence. Such an
agreement confers no rights on any person and creates no obligations. It is void
ab-initio i.e., from the very beginning. For example an agreement with a minor
is void because a minor is incompetent to contract.

Now it should be clear to you that a void agreement is not the same thing as a void
contract. A void agreement never matures into a contract, it is void from the very
beginning. A void contract, on the other hand, was valid when it was entered into, but
subsequently, because of one reason or the other, became void. A contract cannot be
void ab-initio, it is only an agreement which can be void ab-initio.
iii)

Voidable Contract: According to Section 2(i) of the Contract Act, An
agreement which is enforceable by law at the option of one or more of the
parties thereon, but not at the option of the other or others, is a voidable
contract. Thus, a voidable contract is one which can be set aside or repudiated
at the option of the aggrieved party. Until it is set aside or avoided by the party
entitled to do so, it remains a valid contract. A contract is usually treated as
voidable when the consent of a party has not been free i.e., it has been obtained
either by coercion, undue influence, misrepresentation or fraud. The contract is
voidable at the option of the party whose consent has been so caused. For
example, A threatens to shoot B if he does not sell his new scooter to A for Rs.
5,000. B agrees. Here the consent of B has been obtruned by coercion. Hence,
the contract is voidable at the option -of B, the aggrieved party. If, however, B
docs not exercise his option to set aside the contract within a reasonable time
and if in the meanwhile a third party acquires a right in wlgtion to the subject
matter for some consideration, the contract cannot be avoided. For example, A
obtains a ring by fraud. Here, B's consent is not free and therefore he can cancel
this contract. But if, before this option is exercised by B, A sells the ring to
C'who acquires it after paying the price and in good faith, contract cannot be
avoided. You should note that the option to set aside the contract on this ground
is not available to the other party. Hence, if the aggrieved party chooses to
regain tbe contract, it remains enforceable by Ian. If however, the aggrieved
party avoids the contract, the other party is also freed from his obligation to
9

perform the contract and if the party avoiding the contract has received any
benefit under the contract, he must restore such benefit to the person from
whom it was received (Section 64).
Distinction between Void Agreement and Voidable Contracts
Void Agreement
Voidable Contract
i) It is void from the very beginning.
1) It remains valid till it is by the
aggrieved party
2) A contract is void if any essential 2) A contract is voidable if the consent of
element of a valid contract (other than a party is not free.
free consent) is missing.
3) It cannot be enforced by any party.
3) If the aggrieved party so decides, the
contract may continue to be valid and
enforceable.
4) Third party does not acquire any 4) An innocent party in good faith and for
rights.
consideration acquires good title before
the contract is avoided.
5) Lapse of time will not make it a valid 5) If it is not avoided within reasonable
contract, it always remains void.
time, it may become valid.
6) Question of damages does not arise.
6) The aggrieved party can also claim
damages.
iv)

Illegal or unlawful contract: The word illegal' means contrary to law. You know
that contract is an agreement enforceable by law and therefore, it cannot be
illegal. It is only the agreement which can be termed as illegal or unlawful.
Hence, it is more appropriate to use the term 'illegal agreement' in place of
'illegal contract'.

An 'illegal agreement' is one which has been specifically declared to be unlawful
under the provisions of the Contract Act or which goes against the provisions of any
other law of the land. Such agreement cannot be enforced by law. For example, A
agrees to pay Rs. 50,000 to B if B kills C. This is an illegal agreement because its
object is unlawful. Even if B kills C, he cannot claim the agreed amount from A.
The term 'illegal agreement' is wider than the term 'void agreement'. All illegal
agreements are void but all void agreements are not necessarily illegal. For example,
an agreement to sell a scooter to the minor i,e void but it is not illegal because the
object of this agreement is not unlawful. The other important difference between the
illegal and the void agreement relates to their effect on the transactions -which are
collateral to the main agreement. In case of illegal agreements even the collateral
agreements become void. For example, A engages B to shoot C. To pay B, A borrows
Rs. 10,000 from D who is aware of the purpose of the loan. In this case, there are two
agreements - one between A and B and the other between A and D. Since the main
10

agreement between A and B is illegal the agreement between A and D which' is
collateral to the main agreement is also void. D cannot recover the money from A.
Take another example. A borrows money from D to pay off his wagering (betting)
debts to B. Here the main agreement is void (not illegal). Hence the agreement
between A and D being a collateral agreement shall not be affected even though D
was aware of the purpose of the loan. From these examples, it should be clear to you
that the agreements collateral to the illegal agreements are also void but the
transactions collateral to void agteements are not affected in any way, they remain
valid.
Difference between Void and Illegal Agreements
Void
Illegal
1) All void agreements are not 1) All illegal agreements are void.
necessarily illegal.
2) Collateral transactions to a void 2) Collateral transactions to an illegal
agreements are not affected i.e. they do agreements are also affected i.e. they also
not become void.
become void.
3) If a contract becomes void 3) The money advanced or thing given
subsequently, the benefit received has to cannot be claimed back.
be restored to the other party.
v)

Unenforceable contract: It is a contract which is actually valid but cannot be
enforced because of some technical defect. Thii may be due to non-registration
of the agreement, non-payment of the requisite stamp fee, etc. Sornetitnes, the
law requires a particular agreement to be in writing. If such agreement has not
been put in writing, it becomes unenforceable. For example, an oral agreement,
for arbitration are unenforceable because the law requires that an arbitration
agreement must be in writing. It is important to note that in most cases, such ,
contracts can be enforced if the technical defect involved is removed. For
example, if the document which embodies a contract is understamped, it will
become enforceable if the requisite stamp is affixed.

Look at Figure 1.1. It gives a bird's eyeview of the different type of contracts.

Figure 1.1 Classification of Contracts
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Check Your Progress B
1) What is a void contract?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) When is a contract voidable?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) What is an illegal agreement?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) State whether a contract is created in the folloiving cases. Say 'Yes' or 'No'
i) A puts a one rupee coin in a public telephone booth.
……
ii) A boards a D.T.C bus for Meerut.
........
iii) A engages B to smuggle goods into India.
........
iv) A invites B for dinner at his house.
........
v) A engages B to do some sanitary work.for Rs. 20.
........
5) Give your decision in case of the following problems in a word or two.
i) A invites B to dinner. B accepts the invitation but fails to turn up. Can A sue
B for the damages?
ii) A agrees to marry B. B dies before the marriage takes place. What happens to
the contract?
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iii) A promises to give a ring at the time of the marriage of his friend B. He fails
to give the ring. Can B claim the ring?
iv) A sold a scooter to B saying that it was a brand new scooter. In fact the 'scooter was not new. Can B avoid the contract?
v) A promises to pay B Rs. 200 if B beats C. B beats C. Can B recover the
amount from A?
1.7

ESSENTIALS OF A VALID CONTRACT

You have learnt that am agreement enforceable by law is a contract. An agreement in
order to be enforceable must have certain essential elements. According to Section 10
- All agreements are contracts if they are made by the free 'consent of the parties
competent to contract, for a lawful consideration and with a lawful object, and are
not hereby expressly declared to be void. Thus, an agreement becomes a valid
contract if it has the following elements.
1) Proper offer and its proper acceptance
2) Intention to create legal relationship
3) Free consent
4) Capacity of parties to contract
5) Lawful consideration
6) Lawful object
7) Agreement not expressly declared void
8) Certainty of meaning
9) Possibility of performance
10) Legal formalities
Let us now discuss these essential elements one by one.
1) Proper offer and proper acceptance: In order to create a valid contract it is
necessary that there must be at least two parties, one making the offer and the
other accepting it. The law has prescribed certain rules for making the offer and
its acceptance that must be satisfied while entering into an agreement. For
example, the offer must be definite and duly communicated to the other party.
Similarly, the acceptance must be unconditional and communicated to the offerer
in the prescribe mode, and so on. Unless such conditions with regard to the offer
and the acceptance are satisfied the agreement does not become enforceable.
2) Intention to create legal relationship: There must be an intention among the
parties to create a legal relationship, If an agreement is not capable of creating a
legal obligation it is not a contract. In case of social or domestic agreements,
generally there is no intention to create legal relationship. For example, in an
13

invitation to dinner there is no intention to create legal relationship and therefore,
is not a contract. Similarly, certain agreements between husband and wife do not
become contracts because there is no intention to create legal relationship. This
point can well be illustrated by the famous case of Balfour v. Balfour. Mr. Balfour
had promised to pay £ 30 per month to his wife living in England when she could
not accompany him to Caulonia where he was employed. Mr. Balfour failed to
pay the promised amount. Mrs. Balfour filed a suit against her husband for breach
of this agreement, It was held that she could not recover the amount as it was a
social agreement and the parties never intended to create any legal relations.
In commercial or business transactions the usual presumption is that the parties
intend to create legal relations. However, this presumption may be negated by
express terms to the contrary. The case of Rose & Frank Co. v. Crompton
Brothers is relevant here. In this case there was an agreement between Rose &
Frank Company and Crompton Brothers Ltd. whereby the former was appointed
as selling agents in North America. One of the clauses in the agreement read,
"This agreement is not entered into as a formal or legal agreement and shall not be
subject to legal jurisdiction in the law courts." It was held, that this agreement was
not a legally binding contract as there was no intention to create legal relations.
You must note that whether intention to create legal relationship exists in an
agreement or not is a matter for the court to decide which may look at the terms
and conditions of the agreement and the circumstances under which the
agreement was made
3) Free consent: For a contract to be valid, it is essential that there must be free and
genuine consent of the parties to the contract. They must have made the contract
of their own free will and not under any fear or pressure. According to Section 14,
consent is said to be free when it is not caused by (i) coercion, (ii) undue
influence, (iii) fraud, (iv) misrepresentation, or (v) mistake. In case the consent
is obtained by any of the first four factors, the contract would be voidable at the
option of the aggrieved party. But if the agreement is induced by mutual mistake
which is material to the agreement, it would be void. You will learn about free
consent in detail in Unit 4.
4) Capacity of parties: The parties to an agreement must be competent to contract
i.e., they must be capable of entering into a contract. If any party to the contract is
not competent to contract, the contract is not valid. Now the question arises as to
who are competent to contract? Answer to this question is provided by Section 1I
of the Act which says that every person is competent to contract who is of the
age of majority according to the law to which he is subject and who is of sound
mind, and is not disqualified from contracting by any law to which he is subject.
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From this section you will notice that in order to be competent to enter into a ,
contract, the person should be a major (adult), should be of sound mind and he
must not be declared disqualified from contracting by any law to which he is
subject. Thus, the flaw in capacity may be due to minority, lunacy, idiocy, etc. If a
party to a contract suffers from any of these flaws, the agreement, with a few
exceptions, is not enforceable at law. This point will be discussed at length in Unit
3.
5) Lawful consideration: An agreement must be supported by consideration,
Consideration means something in return. It is also defined as the price paid by
one party to buy the promise of the other. However, this price need not always be
in terms of money. For example, A agrees to sell his book to B for Rs. 20. Here
the consideration for A is Rs. 20, and for B it is the book.
The consideration may be an act (doing something) or forbearance (not doing
something) or a promise to do or not to do something, The consideration may be
past, present or future, consideration must be real i.e., it must have some value in
the eyes of law. However, the consideration need not be adequate. For example, A
sells his car worth Rs. 50,000 to B for Rs. 10,000 only. This is a valid promise
provided the consent of A is free. .
For a contract to be valid, the consideration should also be lawful. The
consideration is considered lawful unless it is forbidden by law, or is fraudulent,
or involves or implies injury to the person or property of another; or is immoral,
or is opposed to public policy (Section 23). The law regarding - consideration is
discussed in detail in Unit 5.
6) Lawful object: The object of an agreement must be lawful. An agreement made
for any act which is prohibited by law will not be valid. For example, if A rents
out a house for use as a gambling den, the agreement is void because the object of
the agreement is unlawful. If the object is unlawful for any of the reasons
mentioned in Section 23, the agreement shall be void, Thus, the consideration as
well as the object of the agreement should be lawful.
7) Agreement not expressly declared void: The agreement must not have been
expressly declared void under Contract Act. Sections 24 to 30 specify certain
types of agreements which have been expressly declared void. They are
agreement in restraint of marriage, agreement in restraint of legal proceedings,
agreement in restraint of trade and agreement by way of wager.
For example, A agreed to pay Rs. 1,000 to B if he (B) does not marry throughout
his life. B promised not to marry at all. This agreement shall not be valid because
15

it is in restraint of marriage which has been expressly declared void under Section
26.
You should note that if an agreement possesses all other essential elements of a
valid contract but is belongs to the category of such agreements that have been
expressly declared void by the Contract Act, no power on earth can make it a
valid contract.
8) Certainty of meaning: Section 29 of the Contract Act provides that Agreements,
the meaning of which is not certain or capable of being made certain, are void.
Thus to make a valid contract it is absolutely essential that its terms must be clear
and not vague or uncertain. For example, A agreed to sell 100 tons of oil to B.
Here it is not clear what kind of oil is intended to be sold. Therefore, this
agreement is not valid on the ground of uncertainty. If, however, the meaning of
the agreement could be made certain from the circumstances of the case, it will be
treated as a valid contract. In the example given above if we know that A and B
are dealers in mustard oil only, then the agreement shall be enforceable because
the meaning of the agreement could be easily ascertained from the circumstances
of the case.
9) Possibility of performance: The terms of the agreement must also be such as are
capable of performance. An agreement to do an act impossible in itself is void.
(Section 56.) If the act is impossible of performance, physically or legally, the
agreement cannot be enforced by law. The reasoning is very simple. We make an
agreement with a view to perform it and if the performance is not possible, what
is the fun of making such agreements? For example, A promises to B that he will
enclose some area between two parallel lines or that he will run at a speed of 200
kms per hour or that he will bring gold from the sun. All these acts are such which
are impossible of performance and therefore the agreement is not treated as valid.
10) Legal formalities: You have learnt that an oral agreement is as good as is a
written agreement. The Contract Act does not require that a contract must be in
writing to be valid. But, in some cases the Act has specified that the agreement
must be made in writing. For example, a promise to pay a time barred debt must
be in writing and an agreement for a sale of immovable property must be in
writing and registered under the Transfer of Property Act, 1882. In such a
situation, the agreement must comply with the necessary formalities as to writing,
registration, etc. If these legal formalities are not carried out, then the contract is
not enforceable by law.
After discussing the essential elements of a valid contract, it should now be clear to
you that all these elements must be present in an agreement so that it becomes a valid
contract. If any one of them is missing or absent, the agreement will not be
enforceable by law.
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1.8

LET US SUM UP

Law is the body of rules with regard to human conduct and actions which can be
enforced in a court of law. There are several branches of law such as international
law, constitutional law, criminal law, civil law, etc. Mercantile law is an important
branch of civil law which deals with laws relating to business transactions. The main
sources of mercantile law in India are the English laws, Indian statute laws, past
judicial decisions, local customs and usages. The law of contracts is the most
important part of mercantile law which deals with general rules relating to all types of
contracts and covers the special provisions relating to some specific contracts,
A contract is defined as an agreement enforceable by law. Hence, it consists of two
main elements: (i) an agreement and (ii) its enforceability by law.
Contracts can be classified according to their (i) creation, (ii) execution, and (iii)
enforceability. From the point of view of creation a contract may be either express or
implied. From the point of view of execution it may be executed/executory or it may
be unilateral/bilateral, and from the point of view of enforceability it may be a valid,
void, voidable, illegal or unenforceable contract.
An agreement not enforceable by law is said to be a 'void agreement'. The term 'void
contract' refers to an agreement which was valid when it was entered into but become
void later on because of one reason or the other. A 'voidable contract' is one which is
voidable (can be avoided) at the option of one party (aggrieved party) and not the
other. An 'illegal agreement' is one where the object or the consideration is unlawful.
Such agreement is also void and therefore not enforceable by law. An 'unenforceable
agreement' is one which is valid but cannot be enforced .because of some technical
defect.
For an agreement to become a contract enforceable by law, it must have certain
essential elements. These are: (i) there must be proper offer and its proper acceptance,
(ii) there must be an intention to create legal relationship, (iii) the consent of the
parties must be free, (iv) the parties must be competent to contract, (v) it must be
supported by lawful consideration, (vi) the object of the agreement must be lawful,
(vii) the agreement must not have been expressly declared void, (viii) the terms of the
agreement must be certain and unambiguous, (ix) the act involved should be such as
is capable of performance, and (x) if there are certain formalities like registration,
etc., they should be duly complied with.
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1.9

KEY WORDS

Agreement: Every promise and set of promises, forming consideration for each
other.
Bilateral Contract: A contract by which both the parties have yet to perform their
respective promises.
Consensus ad-idem: Parties agreeing upon the same thing in the same sense.
Contract: An agreement enforceable by law.
Express Contract: An agreement made in writing or by word of mouth.
Illegal Agreement: An agreement the object of which is unlawful.
Implied Contract: An agreement inferred from the conduct of the parties.
Obligation: An undertaking to do or to abstain from doing some definite act.
Promise: An accepted proposal.
Unenforceable Agreement: An agreement which, though valid, cannot be enforced
due to some technical defect.
Unilateral Contracts: A contract in which only one party has still to fulfil his
obligation, while the other party has already fulfilled his own at the time of the
formation of the contract itself.
Valid Contract: An agreement enforceable by law is a valid contract.
Void Agreement: An agreement not enforceable by law.
Void ab-initio: Something which is void from the very beginning.
Void Contract: An agreement which was valid when entered into but which
subsequently becomes void.
Voidable Contract: A contract which can be avoided at the option of the aggrieved
party.

1.10

ANSWERS TO CHECK YOUR PROGRESS

A)
B)

5)i) True ii) False iii) True iv) False v) True vi) False
4)i) Yes ii) Yes iii) No iv) No v) Yes
5) i) Nc ii) contract becomes void iii) No iv) Yes v) No

1.11

TERMINAL QUESTIONS/EXERCISES

1) Define contract. Explain the essentials of a valid contract.
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2) Comment on the following statements.
a) "All contracts are agreement but all agreements are not contracts."
b) "The law of contract is not the whole law of agreements nor is it the whole
law of obligations."
c) "In commercial and business agreements, the presumption is that the parties
intend to create legal relations."
3) Distinguish between
a) Void and Voidable contracts
b) Void and Illegal agreements
4) Answer the following questions giving suitable reasons:
i)

A invites B to stay with him during winter vacation. B accepts the invitation and
informs A accordingly. When B reaches A's house, he finds it locked and he has
to stay in a hotel. Can B claim damages from A?
(Hint: B cannot claim any damages from A. It is a social agreement and there is
no intention to create legal obligation.)

ii)

A polished B's shoes without being asked by B to do so. B does not make any
attempt to stop A from polishing the shoes. Is B bound to make payment to A?
(Hint: B is bound to pay A because he has accepted the offer by conduct.)

iii)

A makes a promise to his son to give him pocket money of Rupees one hundred
every month. After three months A stops making the payment. Advise the son.
(Hint: Son cannot compel his father as there was no intention to create legal
relationship.)

iv)

A promises to obtain for B an employment in a government office and B
promises to pay Rs. 5,000 to A. Is the agreement valid?
(Hint: It is not valid because the object of the agreement is unlawful.)

v)

A promises to give a gift of Rs. 1,000 to B on his marriage. A fails to keep his
promise. Can B recover the money?
(Hint: B cannot recover the money because there is consideration from B.)

vi)

A agreed to sell a particular horse to B Later on it was discovered that the horse
was dead at the time of making the contract. Advise the parties.
(Hint: The contract is not valid because there is no consent. Both the parties
were under a mistake of fact regarding existence of the subject-matter.
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Note: These questions and exercises will help you to understand the unit better. Try to
write answers for them. But do not send your answers to the University. These are for
your practice only.
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UNIT 2

OFFER AND ACCEPTANCE

Structure
2.0
2.1
2.2

2.6
2.7
2.8
2.9
2.10

Objectives
Introduction
Offer
2.2.1 What is an Offer?
2.2.2 How is an Offer Made?
2.2.3 To Whom an Offer is Made?
2.2.4 Legal Rules for a Valid Offer
2.2.5 Cross Offers
2.2.6 Standing Offers
Acceptance
2.3.1 What is an Acceptance?
2.3.2 Who can Accept?
2.3.3 How is an Acceptance Made?
2.3.4 Legal Rules for a Valid Acceptance
Communication of Offer and Acceptance
2.4.1 Communication of Offer
2.4.2 Communication of Acceptance
2.4.3 Contracts over Telephone
Revocation of Offer and Acceptance
2.5.1 Revocation of Offer
2.5.2 Revocation of Acceptance
2.5.3 Communication of Revocation
Lapse of an Offer
Let Us Sum Up
Key Words
Answers to Check Your Progress
Terminal Questions/Exercises

2.0

OBJECTIVES

2.3

2.4

2.5

After studying this unit you should be able to:
 explain the meaning of offer and acceptance
 describe the legal rules for a valid offer
 distinguish offer from tender and cross offer
 explain the rules for a valid acceptance
 describe the rules regarding communication of offer and acceptance
 describe the rules regarding revocation of offer and acceptance
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2.1

explain when an offer lapses,
INTRODUCTION

In Unit 1 you learnt that an agreement enforceable by law is a contract and that an
agreement to become enforceable by law must have certain essential elements. You
also learnt that there must be at least two parties to an agreement, one making an offer
and the other accepting that offer. Thus, an offer and itsacceptance are the starting
points in the making of an agreement. In this unit you will learn about the various
rules regarding a valid offer and a valid acceptance. You will also learn how an offer
and its acceptance are to be communicated and when they can be revoked.
2.2

OFFER

2.2.1 What is an Offer?
You have learnt in Unit 1 that for making a valid contract there must be a lawful offer
and a lawful acceptance of that offer. An offer is also called ‘proposal'. The words
'proposal' and 'offer' are synonymous and are used interchangeably. Section 2(a)
defines the term 'proposal' as follows:
"When one person signifies to another his willingness to do or to abstain from
doing anything, with a view to obtaining the assent of that other to such act or
abstinence, he is said to make a proposal."
From the above definition of offer you will notice that an offer involves the following
elements.
i)

It must be an expression of readiness or willingness to do or to abstain from
doing something. Thus, it may involve a 'positive' or a 'negative' act. For
example, A offers to sell his book to B for Rs. 30. A is making a proposal to
do something i.e., to sell his book. It is a positive act on the part of the
proposer A. On the other hand, when A offers not to file a suit against B if the
latter pays A the outstanding amount of Rs. 1,000, the act of A is a negative
one i.e., he is offering to abstain from filing a suit.

ii)

It must be made to another person. There can be no 'proposal' by a person to
himself,

iii)

It must be made with a view to obtain the assent of that other person to such
act or abstinence. Thus a mere statement of intention- "I may sell my furniture
if I get a good price" is not a proposal.
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The person making the offer is called the 'offerer' or the 'promisor' and the person to
whom it is made is called the 'offeree'. When the offeree accepts the offer, he is called
the 'acceptor' or the 'promisee'. For example, Ram offers to sell his scooter to Prem
for Rs. 10,000 This is an offer by Ram. He is the offerer or the promisor. Prem to
whom the offer has been made is the offeree and if he agrees to buy the scooter for
Rs. 10,000 he becomes the acceptor or the promisee.
2.2.2 How is an Offer Made?
An offer can be made by any act which has the effect of communicating it to the
other. An offer may either be an 'express offer' or an 'implied offer'
Express Offer: When .an offer is made by words, spoken or written, it is termed as
an express offer. When A says to B that he wants to sell his book to B for Rs. 20, it is
an express offer. Similarly, when A writes a letter to B offering to sell his car to him
for Rs. 40,000, it is also an express offer by A. The oral offer may be made either in
person or over telephone. Section 9 of the Contract Act reads: "In so far as the
proposal or acceptance of any promise is made in words, the promise is said to be
express."
Implied Offer: It is an offer which is not made by words spoken or written. An
implied offer is one which is inferred from the conduct of a person or the
circumstances of the particular case. For example, public transport like DTC in Delhi
or BEST in Bombay runs buses on different routes to carry passengers who are
prepared to pay the specified fare. This is an implied offer. Similarly, when a coolie
picks up your luggage to carry it from railway platform to the taxi, it means that the
coolie is offering his service for some payment. This is an implied offer by the coolie.
A bid at an auction is an implied offer to buy. Section 9 says that "In so far as such
proposal or acceptance is made otherwise than in words, the promise is said to be
implied."
2.2.3 To Whom an Offer is Made?
According to law, an offer can be accepted only by the person to whom it is made.
Hence, we must know how to identify the person to whom the offer has been made.
From this point of view, an offer may be 'specific' or 'general'. When an offer is made
to a definite person or particular group of persons, it is known as specific offer and it
can be accepted only by that definite person or that particular group of persons to
whom it has been made. For example, A offered to buy certain goods from B at a
certain price. This offer is made to a definite person B. Therefore, if goods are
supplied by P, it will not give rise to a valid contract (Boultan v. Jones).
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On the other hand, if an offer which is not made to a definite person, but to the world
at large or public in general, it is called a general offer. A general offer can be
accepted by any person by fulfilling the terms of the offer. Offers of reward made by
way of advertisement for finding lost articles is the most appropriate example of a
general offer. For example, B issues a public advertisement to the effect that he would
pay Rs. 100 to anyone who brings hack his missing dog. This is a general offer and
any member of the public can accept the said offer by finding the lost dog. Similarly,
a company advertised that it would pay Rs. 100 to anyone who contacts influenza
after using the smoke balls of the company for a certain period according to the
printed directions. Mrs. Carlill used the smoke balls according to the directions of the
company but subsequently she contacted influenza. She filed a suit for the reward. It
was held that she would recover the reward as she had accepted the offer by
complying with the terms of the offer (Carlill v. Carbolic Smoke Ball Company).
2.2.4 Legal Rules for a Valid Offer
An offer or proposal made by a person cannot legally be regarded as an offer unless it
satisfies the following conditions.
1) Offer must intend to create legal relations: An offer will not become a promise
even after it has been accepted unless it is made with a view to create legal
obligations. It is so because the very purpose of entering into an agreement is to
make it enforceable in a court of law. A mere social invitation cannot be regarded
as an offer because if such an invitation is accepted it will not give rise to any
legal relationship. For example, A invites his friend B to a dinner and B accepts
the invitation. If B fails to turn up for dinner, A cannot go to the court to claim his
loss. In social agreements the presumption is that the parties do not intend to
create legal relationship. This point is very well illustrated by the case of Balfour
v. Balfour which has been discussed in Unit 1 (Section 1.7). In business
agreement, however, it is presumed that it will be followed by legal
consequences. But if the parties to a business agreement also agree that none of
them shall go to court in case of its breach, then even such an agreement will not
be treated as a contract (refer to the case of Rose & Frank Co, v. Crompton
Brothers-Section 1.7 of Unit 1).
2) Terms of offer must be certain, definite and not vague: No contract can be
formed if the terms of the offer are vague, loose and indefinite. The reason is
quite simple. When the offer itself is vague or loose or uncertain, it will not be
clear as to what exactly the parties intended to do. A vague offer does not convey
what it exactly means. For example, A promises to buy one more horse from B if
the horse purchased earlier proves lucky. This promise cannot be enforced
because it is loose and vague. Similar is the case when A agrees to sell his car to
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B for Rs. 30,000 after making necessary repairs. What are necessary repairs is a
debatable question and as such the offer is not valid.
If, however, the terms of the offer are capable of being made certain, the offer is not
regarded as vague. For example, A offers to sell to B "a hundred quintals of oil". The
offer is uncertain as there is nothing to show what kind of oil is intended to be sold.
But, if A is a dealer in coconut oil only, it isquite clear that he wants to sell coconut
oil. Hence, his offer is not vague. It is a valid offer.
Sometimes, the parties agree to enter into a contract on some future date, Such
agreement is not valid because the terms of the offer are uncertain and they are yet to
be settled. The law does not allow making of an agreement to agree in future. In the
case of Loftus v. Roberts, an actress was engaged for a provincial tour. The
agreement provided that if the party went to London, the actress will be engaged at a
salary to be mutually agreed upon. It was held that there was a contract as the terms
were not definite.
3) The offer must be distinguished from a mere declaration of intention:
Sometimes a person may make a statement without any intention of creating a
binding obligation. Such statement or declaration only indicate that he is willing
to negotiate and an offer will be made or invited in future. For example an
auctioneer advertised in a newspaper that a sale of office furniture will be held on
a certain date. A person with the intention to buy furniture came from a distant
place for the auction, but the auction was cancelled. He cannot file a suit against
the auctioneer for his loss of time and expenses because the advertisement was
merely a declaration of intention to hold auction, (Harris v. W
Nieversion).Similarly, a notice that goods will be sold by tender does not amount
to an offer. When a person calls for tenders, it is only an attempt to ascertain
whether an offer can be obtained within such a margin as the seller is willing to
adopt (Spencer v. Harding). The tenderers by submitting their tenders make offers
and it is for the person inviting tenders to accept them or not. In case of Farina v.
Fickus, a father wrote to his would be son-in-law that his daughter would have a
share of what he left. It was held that the letter was a mere statement of intention
and not an offer.
4) Offer must be distinguished from an invitation to offer: An offer must be
distinguished from an invitation to receive an offer or to make on offer or to
negotiate. In the case of invitation to offer there is no intention on the part of the
person sending out the invitation to obtain the assent of the other party to such
invitation. On the other hand, offer is a final expression of willingness by the
offerer to be bound by his promise, should the other party choose to accept it. In
case of an invitationto offer, his aim is to merely circulate information of his
readiness to negotiate business with anybody who on such information comes to
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him, An invitation to offer is not an offer in the eyes of law and does not become
a promise on acceptance.
You must have noticed that shopkeepers generally display their goods in showcases
with pride tags attached. The shopkeeper in such Eases is not making an offer so that
you can accept it. We are in fact inviting you to make an offer which he may or may
not accept. You cannot compel the shopkeeper to sell the goods displayed in the
showcase at the market price. Similarly, quotations, catalogues, price list,
advertisements in a newspaper for sale or a circular sent to prospective buyers do not
constitute an offer.
In the case of Pharmaceutical Society of Great Britain v. Boots Case Chemists Ltd.,
goods were displayed in the shop for sale with price tags attached on each article. The
customers used to select goods and take them to the cashier for the payment of the
price. It was held, that in this case there was only an invitation to offer and not an
offer itself. The shopkeeper cannot be compelled to sell the goods at the price
indicated. The contract was made, not when the customer selected the goods, but
when the cashier accepted the offer to buy and receive the price. Similarly, a
prospectus issued by a company for subscription to its shares by the members of the
public is only an invitation to offer. When a person fills up the form and deposit it
with the bank alongwith the application money, he is simply making an offer to buy
shares. Now it is for the company to accept his offer in full or partially, or reject it
outright.
5) The offer must be communicated: An offer must be communicated to the person
to whom it is made. The first part of the definition of proposal emphasises this
fact by saying that “When one person signifies to another his willingness to or to
abstain ..............." It means that an offer is complete only when it is
communicated to the offeree. You should note that a person can accept the offer
only when he knows about it. An offer accepted without his knowledge does not
confer any legal rights on the acceptor. There can be no valid acceptance unless
there is knowledge of the offer.
In the case of Fitch v. Snedakar, S offered a reward to any one who returns his
lost dog. F brought the dog without any knowledge of the offer of reward. It was
held that F was not entitled to the reward because F cannot be said to have
accepted the offer which he was not aware of. In another important case of
Lalman Shukla v. Gauri Datt, G sent his servant E to trace his lost nephew. When
the servant had left, G announced a reward of Rs. 501 to anyone who traces the
boy. L found the boy and brought him home. When E came to know of the
reward, he decided to claim it. It was held that L was not entitled to the reward
because he did not know about the offer when he found the missing boy. It is also
necessary that the offer is communicated by the offerer himself or by his
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authorised agent. If a person comes to know about the offer from some other
source, he cannot make it a binding contract by accepting it. For example, A
writes a letter to B at Bombay offering to sell his house. This letter is misplaced
and it never reaches B. But, a common friend P had informed B about the said
letter of A containing the offer. B sends his letter of acceptance to A. In such a
situation, no contract will be formed.
6) Offer should not contain a term the non-compliance of which would amount
to acceptance: The offer should not impose on the offeree an obligation to reply.
While making the offer the offerer cannot say that if the offer is not accepted
before a certain date it will be presumed to have been accepted. Unless the offeree
sends his reply, no contract will arise. For example, A writes to B "I offer to sell
my scooter to you for Rs. 7,000. If I do not receive a reply by Wednesday next, I
shall assume that you have accepted the offer." If B does not reply, it shall not
imply that he has accepted the offer. Hence, there will be no contract. However,
the offerer can lay down the mode by which the acceptance is to be
communicated.
7) Special terms or conditions in an offer must also be communicated: The
offerer is free to lay down any terms and conditions in his offer, and,if the other
party accepts the offer then he will be bound by those terms and conditions. The
important point is that if there are some special terms and conditions they should
also be duly communicated, The question of special terms arises generally in case
of standard form of contracts. For example, the Life Insurance Corporation of
India has printed form of contracts containing large number of terms and
conditions. Similarly, standard contracts are made with railways, shipping
companies, banks, hotels, drycleaners etc. Such big companies are in a position to
exploit the weakness of the individual by including certain terms and conditions
in the contract which limit their liability. In order to protect the interest of the
general public it is provided that the special terms of the offer must be duly
brought to the notice of the offeree. Ifthis is not done the offeree will not be
bound by those terms. This can be done either by expressly communicating the
special terms of by giving a reasonable notice about the existence of the special
terms i.e., by drawing his attention to them by printing in red ink or bold letters
'for'conditions see back' or 'P.T.O.' on the face of the printed form or ticket. If this
is not done, the offeree will not be bound by them.
The leading case on this point is that of Handerson v. Stenvens. In the case A
purchased a steamer ticket for travelling from Dublin to Whitehaven and this fact
was printed on the face of the ticket. On the back of the ticket certain conditions
were printed, one of which excluded the liability of the company for loss, injury
or delay to the passenger or his luggage. A never looked at the back of the ticket
and there was nothing to draw his attention to the conditions printed on the back
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side. His luggage was lost due to the negligence of the servants of the shipping
company. It was held that A was entitled to claim compensation for this loss of
his luggage in spite of theexemption clause because there was no indication on the
face of the ticket to draw his attention to the special terms printed on the back of
the ticket.
You must note that if the special terms and conditions have been brought to the notice
of the offeree, he will be bound by them even if he has not read them or is an
illiterate. In the case of Parket v. South Eastern Railway Company, P deposited his
bag in the cloakroom at a railway station. On the face of the receipt the words "see
back" were printed. One of the conditions printed on the back limited the liability of
the railway company for any package to £1. The bag was lost and P claimed £ 24. Sh.
10, the actual value of the bag. P admitted knowledge of the conditions printed on the
back, but denied having read it. It was held-that P was bound by the print on the back
side even though he had not read them because the railways had given reasonably
sufficient notice on the face of the ticket as to the existence of conditions. Therefore,
P could recover £ 10 only.
The same rule is applicable even where the special conditions are printed in a
language which the acceptor does not understand provided his attention has been
drawn to them in a reasonable manner. In such a situation, it is the acceptor's duty to
ask for the translation of the conditions before accepting the offer and if he did not
ask, he is presumed to know them and he will be bound by them.
You must also note that the special terms and conditions should be brought to the
knowledge of the offeree before the contract is concluded and not afterwards. A
subsequent communication will not bind the acceptor unless he himself agrees
thereto. For example, a couple hired a room in a hotel for a week. When they entered
the room they found a notice on the wall disclaiming the owners liability for damage,
loss or theft of articles. Some of their items- were stolen. The owner of the hotel was
held liable since the notice was not a part of the contract as it came to the knowledge
of the client after the contract has been entered into. (Olley v. Marlborough Court
Ltd.)
Finally, the terms and conditions must be reasonable. A term is considered to be
unreasonable if it defeats the very purpose of the contract or if it is against the public
policy. Thus, if the terms and conditions in a standardised contract are unreasonable,
then the other party will not be bound by them. For example, if a drycleaner limits his
liability to 20 per cent of the market price of the article in case of loss, the customer
will not be bound by this conditions because it means that the drycleaner can
purchase garments at 20 per cent of their price.
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2.2.5 Cross Offers
Two offers which are similar in all respects, made by two parties to each other, in
ignorance of each other's offer are known as 'cross offers". Cross offers do not
amount to acceptance of one's offer by the other and as such no contract is concluded.
For example, A of Delhi, by a letter offers to sell his house to B of Bombay for Rs. 10
lakh. At the same time, B of Bombay also makes an offer to A to buy A's house for
Rs. 101 lakh. The two letters cross each other. There is no concluded contract
between A and B because both the parties are making offers. If they want to conclude
a contract, at least one of them must send his acceptance to the offer made by the
other.
2.2.6 Standing Offers
Sometimes an offer may be of a continuous nature. In that case it is known as
standing offers, A standing offer is in the nature of a tender. Sometimes a person or a
department or some other body requires certain goods in large quantities from time to
time. In such a situation, it usually gives an advertisement inviting tenders.
An advertisement inviting tenders is not an offer but a mere invitation to offer. It is
the person submitting the tender to supply goods or services who is deemed to have
made the offer, when a particular tender is accepted or approved, it becomesa
standing offer. The acceptance or approval of a tender does not however, amount to
acceptance of the offer. It simply means that the offer will remain open during a
specified period and that it will be accepted from time to time by placing specific
orders for the supply of goods. Thus each order placed creates a separate contract.
The offerer can however withdraw his offer at any time before an order is placed with
him. Similarly, the party who has accepted the tender is also not bound to place any
order unless there is an agreement to purchase a specified quantity. For example,
A agrees to supply coal of any quantity to B at a certain price as will be ordered by B
during the period of 12 months. It is a standing offer. Each order given by B will be
an acceptance of the offer and A will be bound to supply the ordered quantity of coal.
A can however, revoke the offer for future supplies at any time by giving a notice to
the offeree.
Check Your Progress A
1) What is an offer?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) What do you mean by a general offer?
29

…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………
3) What happens if an offer is not accepted in the prescribedmode?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) Fill in the blanks :
i)
An offer made by words spoken or written is known as…………….Offer.
ii) Terms of an offer must be..................................................................
iii) An invitation to make an offer is not the same thing
as...................................................................................
iv) A specific offer can be accepted by........................
v) An agreement to enter into a contract in future is………………… a binding
agreement.
5) State whether the following statements' are 'True or False'.
i)
An offer made to the world at large is called a specific offer.
.........
ii) An advertisement to sell goods by auction is an offer.
........
iii) A social invitation, if accepted, does not create any legal obligations. ……
iv) An advertisement offering reward to anyone who finds the lost dog of the
advertiser is not an offer.
.........
v) Special terms and conditions of an offer may be communicated later on. ……
vi) There is a counter offer when the offeree makes some query.
.........
2.3

ACCEPTANCE

2.3.1

What is an Acceptance?

You have learnt that when an offer is accepted, it results in an agreement. Let usnow
study what exactly an acceptance is. Acceptance is an expression by the offeree of his
willingness to be bound by the terms of the offer. This results in the establishment of
legal relations between the offerer and offeree. Section 2(b) of the Indian Contract
Act defines the term 'acceptance' as "when the person to whom the proposal is made
signifies his assent thereto, the proposal is said to be accepted. A proposal when
accepted becomes a promise. "For example, A offers to sell his book to B for Rs. 20.
B agrees to buy the book for Rs. 20. This is an acceptance of A's offer by B.
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2.3.2 Who Can Accept?
An offer can be accepted only by the person or persons to whom it is made. An offer
made to a particular person (specific offer) can be accepted only by him and none
else. The rule of law is that if A wants to enter into a contract with B, then C cannot
substitute himself for B without A's consent. In the case of Boulton v. Jones, A sold
his business to B but this fact was not known to an old customer C. C sent an order
for goods to A by name. B supplied the goods to C. It was held that there was no
contract between B and C because C never made any offer to B. If an offer is made to
the world at large (general offer) any person can accept the offer provided he has the
knowledge of the offer. You have seen in Carlill v. Carbolic Smoke Ball Co's
case'that the lady accepted the offer by using the smoke balls. Similarly, in case a
reward has been offered for giving information about missing person or a lost article,
any person who gives the necessary information first, shall be entitled to the reward.
2.3.3 How is an Acceptance Made?
You know that an offer may be either express or implied. Similarly, the acceptance
may also be either express or implied. When the acceptance is given by words spoken
or written, it is called an 'express acceptance'. For example, A offers to sell his book
to B for Rs. 20. B may accept this offer by stating so orally or by writing a letter to A.
The acceptance may also be implied by conduct. For example, A offers a reward of
Rs. 100 to anyone who traces his lost dog. B, who was aware of this offer, finds the
dog, he is entitled to the reward as he accepted the offer by doing the required act.
Take another example. A enters into DTC bus for going to Rajghat. This is an implied
acceptance by A and he is bound to pay the fare.
2.3.4 Legal Rules for a Valid Acceptance
The acceptance of an offer to be effective must fulfil certain conditions. These are:
1) Acceptance must be absolute and unqualified : Section 7 (1) of the Indian
Contract Act provides that 'In order to convert a proposal into a promise, the
acceptance must be absolute and unqualified . . . . .’ This is so because a
qualified. and conditional acceptance amounts to a counter offer leading to the
rejection of the original offer. No variation should be made by the offeree in the
terms of offer. If while giving acceptance, any variation is made in the terms of
the offer the acceptance will not be valid and there will be no contract. For
example, A offers to sell his scooter to B for Rs. 8,000 and B agrees to buy it for
Rs. 7,500. It is a counter offer and not an acceptance. If, later on, B is ready to pay
Rs. 8,000 A is not bound to sell his scooter, because B's counter offer has put an
end to the original offer.
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Further an offer must be accepted in toto. If only a part of the offer is accepted the
acceptance will not be valid. For example, A offers to sell 100 quintals of wheat
to B at a certain price. B accepts to buy 70 quintals only. It is not a valid
acceptance since it is not for the whole of the offer. Thus, an offer should be
accepted as it is, without any reservations, variations or conditions. Any variation,
howsoever unimportant it may be, makes the acceptance invalid.
Sometimes, a person may accept the offer "subject to a contract" or "subject to
formal contract" or "subject to contract to be approved by the solicitors". In such
cases no contract arises because a condition remains to beperformed in the future.
For example, A's bid was provisionally accepted at an auction sale. The
acceptance was 'subject to confirmation'. Before confirmation, however, A
withdrew his bid. It was held that because acceptance was not absolute, it was
subject to confirmation, A can withdraw his bid before it is confirmed.
2) Acceptance must be in the prescribed manner : Where the offerer has
prescribed a mode of acceptance, it must be accepted in that very manner. If the
offer is not accepted in the prescribed manner it is up to the offerer to accept or
reject such acceptance. But when the acceptance is not in the prescribed manner
and the offerer wants to reject it, he must inform the acceptor within a reasonable
time that he is not bound by acceptance since it is not in the prescribed manner. If
he does not do so within a reasonable time, he will be bound by the acceptance.
For example, A makes an offer to B and says "send your acceptance by telegram".
B sends his acceptance by a letter. A can refuse this acceptance on the ground that
it was not accepted in the prescribed manner. But, if A fails to inform B within a
reasonable time he will be deemed to have accepted the acceptance by ordinary
letter and it will result in the formation of a valid contract: If, however, no mode
has been prescribed, it should be accepted in some usual and reasonable manner.
3) Acceptance must be communicated: You have learnt in the definition of
acceptance that it should be signified. In other words, the acceptance is complete
only when it has been communicated to the offerer. A mere mental acceptance,
not evidenced by words or conduct, is no acceptance. In Brogen v. Metropolitan
Railway Co.'s case an offer to supply coal to the railway Co. was made. The
manager wrote on the letter 'accepted', put it in his drawer and forgot all about it.
It was held that no contract was made because acceptance was not communicated.
Communication of acceptance does not mean that the offerer must come to know
about the acceptance. Even if the letter of acceptance is lost in transit or delayed,
the offerer is bound by the acceptance because the acceptor has done all that is
required of him.
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You should note that the offerer, while making an offer, cannot impose a burden
on the other party to communicate his refusal or rejection. He can certainly
prescribe the manner in which the offer is to be accepted. But, he cannot lay down
the manner in which it is to be refused. For example, the offerer cannot say that if
he does not hear anything from the other party within seven days, the offer will be
deemed to have been accepted. This point can be illustrated by the well-known
case of Felthouse v. Bindley. In this case, F offered by a letter to buy his nephew's
horse for £ 30 saying, "If I hear no more about him, I shall consider the horse is
mine". The nephew sent no reply at all but told Rindley, his auctioneer, not to sell
that particular horse as he intends to sell it to his uncle. Bindley, however, sold the
horse by mistake. F sued the auctioneer for conversion. It was held that F will not
succeed as his nephew had not communicated acceptance and hence there was no
contract.
4) Acceptance must be communicated by a person who has the authority to I accept:
For an acceptance to be valid it should be communicated by the offeree himself or
by a person who has the authority to accept. Thus, if acceptance is communicated
by an unauthorised person, it will not give rise to legal relations. The case of
Powell v. Lee can be mentioned in support of this point. In this case P applied for
the post of a headmaster in a school. The managing committee passed a resolution
appointing P to the post but this decision was not communicated to P. However, a
member of the managing committee, in his individual capacity and without any
authority, informed P about the decision. Subsequently, the managing committee
icancelled its resolution and appointed someone else. P filed a suit for breach of
contract. It was held that he was not informed about his appointment by some
authorised person, hence there was no communication of acceptance.
5) Acceptance must be made within the time prescribed or within a reasonable time:
Sometimes the offerer while making the offer fixes the period within which the
offer should be accepted. In such a situation, the acceptance must be given within
the prescribed time and if no time is prescribed, it should be accepted within a
reasonable time. What is the reasonable time depends upon the facts of the case.
Where an offer to buy shares of a company was made in June but the acceptance
was communicated in November, it was held that because acceptance was not
given within a reasonable time the offer had elapsed. (Ramagate Victoria Hotel
Co. v. Montefiore).
6) Acceptance must be given before the offer lapses or is withdrawn: The acceptance
must be given while the offer is in force. Once an offer has been withdrawn or
stands lapsed, it cannot be accepted. For example, A offered, by a letter, to sell his
car to B for Rs. 40,000. Subsequently, A withdraws his offer by a telegram, which
was duly received by B: After the receipt of the telegram, B sends his acceptance
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to A. This acceptance is not valid. You will learn about the rules relating to lapse
of an offer later in this unit.
Check Your Progress B
1) Define Acceptance.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) What happens if the acceptance is not according to the mode prescribed?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3)
i)
ii)
iii)
iv)
v)

Fill in the blanks :
An acceptance 'to be valid must be absolute and ..................................... ,
An offer can be accepted by .................................................................
Acceptance must be made in the .............................................. manner.
If the acceptance is not given within a reasonable time, .......................... .
If the offeree remains silent, it means that he has ...................... the offer.

4)
i)
ii)
iii)
iv)
v)

State whether the following statements are True or False.
A specific offer can be accepted by anyone.
Silence amounts to acceptance of the offer.
Partial acceptance is invalid.
A rejected proposal cannot be accepted unless it is renewed.
Acceptance may be communicated by any person.

2.4

...................
..................
……………
.................
....................

COMMUNICATION OF OFFER AND ACCEPTANCE

You have learnt that offer and acceptance have to be communicated. Unless an offer
is communicated it cannot be accepted. Similarly, an acceptance which is not
communicated does not create any legal relations. Now the question arises as to when
the communication of offer and acceptance is regarded as complete so as to bind the
concerned parties.
2.4.1

Communication of Offer

According to Section 4 of the Contract Act, the communication of an offer is
complete when it comes to the knowledge of the person to whom it is made i.e., when
the letter containing the offer reaches the offeree. For example, A of Delhi sends a
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letter by post to B of Bombay offering to sell his house for Rs. 10 lakh. The letter is
posted on April 5, and this letter reaches B on April 7. The communication of the
offer is complete on April 7.
In the above example, if the letter containing the offer never reaches B, but B comes
to know about the proposal from some other source and sends his acceptance, it will
not amount to proper communication of the offer and so no contract will arise.
2.4.2 Communication of Acceptance
The rules regarding communication of acceptance have to be studied from the point
of view of offerer and as well as the offeree because the communication of
acceptance is complete at different times for the offerer and the offeree.
According to Section 4 of the Contract Act, "the communication of acceptance is
complete : (a) as against the proposer, when it is put in a course of transmission to
him, so as to be out of the power of the acceptor, and (b) as against the acceptor,
when it comes to the knowledge of the proposer. Thus, theofferer becomes bound by
the acceptance as soon as the letter of acceptance is duly posted by the acceptor, but
the acceptor is bound by his acceptance only when the letter of acceptance reaches the
offerer. It is quite interesting to note that a valid contract arises even if the letter of
acceptance is lost in transit or is delayed. You should remember that the offerer will
be bound by the acceptance only when the letter of acceptance was correctly
addressed, properly stamped and actually posted. Thus, if the acceptance letter is not
correctly addressed, it will not be binding upon the offerer.
From the above rules, it must be amply clear that so far as the acceptor is concerned,
he is not bound by acceptance till it reaches the offerer. You must have noted that
there is a time gap between the two dates, the date on which the letter of acceptance is
posted and the date on which the offerer actually receives it. This time gap can be
utilised by the acceptor to withdraw his acceptance by a speedier means of
communication.
In the above example if B of Bombay sends his acceptance by post on April 10 the
communication of acceptance is complete against A on April 10 i.e., when the letter
of acceptance is posted, but the communication of acceptance shall be complete as
against B only when this letter reaches A. Suppose A receives the letter of acceptance
on April 12, at 11 a.m. then B will be bound by his acceptance on April 12 only. In
other words, the law has given a chance to the acceptor to withdraw his acceptance.
2.4.3 Contracts over, Telephone
A contract by telephone is treated on the same principle as an oral agreement made
between two parties when they are face to face with each other. Thus, when offers of
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acceptance are made on phone, the parties are in direct contact and no contract is
concluded until the offerer actually receives or hears the acceptance i.e., the contract
is made only when the acceptance, is clearly heard and understood bythe offerer. The
acceptor must ensure that his acceptance is properly received by the offerer. Normally
when the parties disconnect they usually utter such words as 'Bye', 'O.K.', etc. This
indicates that the parties have heard what they wanted to communicate. But, if the
conversation is interrupted before acceptance has been given, the contract is not
concluded. For example, A made an offer to B over telephone. While B was
conveying his acceptance, the line suddenly went dead and A could not hear
anything. Thus, no contract was concluded. Then, B makes another attempt and this
time he could convey his acceptance. The contract is said to be concluded on the
second attempt.
2.5

REVOCATION OF OFFER AND ACCEPTANCE

The term 'revocation' simply means 'taking back or 'withdrawing'. Both offer and
acceptance can be revoked or withdrawn. But, it is possible only upto a certain stage.
Let us now study the rules regarding the revocation of offer and acceptance.
2.5.1 Revocation of Offer
According to Section 5 of the Contract Act "a proposal may be revolted at any time
before the communication of its acceptance is complete as against the proposer, but
not afterwards." You know that communication of acceptance is complete as against
the offerer when it is put in a course of transmission so as to be out of his power.
Hence, an offer can be revoked at any time before the letter of acceptance has been
posted. For example, A offers by letter to sell his car to B at a certain price. A may
revoke his offer at any time before B posts his letter of acceptance, but not
afterwards. Once the letter of acceptance has been posted, the offer cannot be
revoked. Therefore, when the offerer wishes to revoke his offer, he must do so by a
speedier mode of communication so that the revocation notice reaches the offeree
before he posts his letter of acceptance.
Revocation must always be expressed and move from the offerer himself or a duly
authorised agent. Notice of revocation of a 'general offer' must be given through the
same channel by which the original offer was made.
2.5.2 Revocation of Acceptance
Section 5 of the Contract Act further provides that 'an acceptance may be revoked at
any time before the communication of the acceptance is complete as against !he
acceptor, but not afterwards.' You have already learnt that the communication of
acceptance is complete as against the acceptor when it comes to the knowledge of the
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offerer. Hence, the acceptor can revoke his acceptance at any time before his letter
accepting the offer reaches the offerer. Once the letter acceptance reaches the offerer,
the acceptance cannot be revoked. Thus, for effective revocation of acceptance it is
necessary that the acceptor should adopt some speedier mode of communication so
that his revocation reaches the offerer before the letter of acceptance. For example, A
offers by a letter dated February 2, sent by post, to sell his house to B at a certain
price. B accepts the offer on February 6 by a letter sent by post. The letter reaches A
on February 8 at 2 p.m. Here B may revoke his acceptance at any time before 2 p.m.
on February 8, but not afterwards.
Sometimes, an interesting situation may arise. The letter of acceptance and the
telegram containing revocation of acceptance may be delivered to the offerer at the
same time. In such a situation the formation of a contract is a matter of chance. Which
one is opened first by the offerer will decide the issue. Generally it is presumed that a
man of ordinary prudence will first read the telegram. Hence, the revocation will be
quite effective.
When the parties at distant places communicate over telephone or telex, the question
of revocation does not arise because there is instantaneous communication of the
offer and its acceptance. The offer is made and accepted at the same time.
In brief you should remember that an offer can be revoked at any time before theletter
of acceptance' is posted and an acceptance can be revoked before it reaches the
offerer.
2.5.3 Communication of Revocation
The communication of revocation is complete at different times for the person who
makes it and the person to whom it is made. According to Section 4 the
communication of revocation is complete.
i)

ii)

As against the person who makes it, when it is put into a course of
transmission to the person to whom it is made, so as to be out of the power of
the person who make it.
As against the person to whom it is made, when it comes to his knowledge. .

Example: A proposes by letter to sell his house to B at a certain price. B accepts the
proposal by a letter sent by post. If A revokes his offer by telegram, then revocation
of offer is complete as against A, when the telegram is sent and for B it is complete
when B receives the telegram. If B revokes his acceptance by telegram the revocation
of acceptance is complete for B when the telegram is sent and as against A, when it
reaches him.
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2.6

LAPSE OF AN OFFER

You have learnt that the acceptance must be given before the offer lapses or is
revoked. Now the question arises as to how long an offer remains open or upto what
time it can be accepted. You must know this because the offer must be accepted
before it lapses. Once an offer lapses it cannot be accepted. Let us now discuss the
circumstances leading to lapse. They are as follows:
1) By lapse of stipulated or reasonable time: The offeree must accept the offer
within the time prescribed in the offer and if no time is prescribed, it must be
accepted within a reasonable time. Thus, the offer lapses if it is not accepted
within the time prescribed in the offer or within a reasonable time. What is a
reasonable time depends upon the circumstances in each case. In the cage of
Ramsgate Victoria Hotel Co. v. Montefiore, M offered to buy shares of a
company on June 8. The Company informed him about the allotment on
November 23. M refused to accept the shares. It was held that M's offer to buy
shares had lapsed because it was not accepted within a reasonable time.
2) By death or insanity of the offerer or the offeree before acceptance: An offer
lapses by the death or insanity of an offerer if the fact of his death or insanity
comes to the knowledge of the acceptor before he makes his acceptance.. But if
the offer is accepted in ignorance of the death or insanity of the offerer, there will
be a valid contract. This means that the death or insanity of the offerer does not
terminate the offer automatically. The offer lapses only when this fact comes to
the knowledge of the offeree before acceptance. Our law is different in this
respect from English law where the death of the offerer terminates the offer even
if acceptance is made in ignorance of the death.
There is no provision in the Act about the effect of the death of an offeree before
acceptance. But it is an established rule that the offer comes to an end on the
death of the offeree, because an offer can be accepted only by the offeree and not
by any other person. It cannot be accepted by the legal heirs of the offeree.
3) By failure to fulfil condition precedent to acceptance: When there is a
condition in the offer which must be fulfilled before the acceptance of the offer,
the offer lapses if the acceptance is given without fulfilling that condition. For
example, A offered to sell his scooter to B for Rs. 10,000 subject to the condition
that B should pay Rs. 2,000 before a certain date. B accepted the offer but did not
pay the money. In this case the acceptance has no validity and the offer stands
terminated.
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4) By rejection of offer by the offeree: An offer lapses as soon as it is rejected by
the offeree. Once an offer is rejected, it cannot be revived subsequently. An offer
is said to be rejected, if the offeree expressly rejects it or accepts it subject to
certain conditions.
5) If it is not accepted in the prescribed or usual mode: Sometimes, the offerer
prescribes the mode of acceptance. In such a situation the offer must, be accepted
in that very manner and if it is not accepted in the prescribed mode the offer
stands lapsed. For example, A offers to sell his house to B and writes to B 'send
your acceptance by telegram'. Now if the acceptance is sent by some other mode,
then A may not be bound by the acceptance. You have learnt about it in detail in
Sub-section 2.3.4 of this unit.
6) By counter offer by the offeree: Counter offer means making a fresh offer
instead of accepting the original offer. A counter offer amounts to the rejection of
the original offer. Hence, as soon as the counter offer is made, the original offer
stand lapsed. If the person who makes a counter offer changes his mind and
wishes to accept the original offer, he cannot do so. For example, A offered to sell
his bicycle to B for Rs. 200. B said that he would buy it for Rs. 170. Here B's
offer to buy for Rs. 170 is counter offer and terminates the original offer of A. If
later on B wants to buy the cycle for Rs. 200, it will be a case of a fresh offer and
not an acceptance of the original offer.
7) By revocation: If the offerer revokes the offer before its acceptance by the
offeree, the offer stands lapsed. According to rules, an offer can be revoked, at
any time before it is accepted by communicating a notice of revocation to the
offeree. For example, at an auction sale, the highest bidder can revoke his offer to
buy before the fall of the hammer.
8) By subsequent illegality or destruction of subject-matter: An offer lapses if it
becomes illegal before it is accepted. For example, A of Delhi offered to supply
100 bags of rice to B at Lucknow on a certain date. But, before this offer is
accepted by B, the Government has issued an order prohibiting the inter-state
movement of foodgrains. Automatically the offer made by A comes to an end.
Similarly, if the subject-matter of the offer is destroyed before acceptance, the
offer lapses.
Check Your Progress C
1) When is communication of offer complete?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
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2) When is communication of acceptance complete as against the acceptor?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) When is communication of revocation complete?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) Fill in the blanks :
i)
ii)

Communication of offer is complete when........
Communication of acceptance is complete as against the offerer when ………….
.
iii) An offer can be revoked at any time.......................................................
iv) An acceptance can be revoked at any time............................................
v) An offer will......................................... if it is rejected by the offeree.
5) State whether the following statements are True or False:
An acceptance once given cannot be revoked.
……………
The communication of acceptance is complete as against the acceptor when it is
put into a course of transmission.
……………
iii) An offer can be revoked at any time before its acceptance is complete asagainst
the offerer.
…………….
iv) A letter of acceptance sufficiently stamped and duly addressed is posted, a valid
contract arises.
……………
v) Counter offer amounts to rejection of the original offer.
..................
i)
ii)

2.7

LET US SUM UP

For a contract to be valid there must be a definite offer by one party and its
unconditional acceptance by the other. When a person signifies his readiness to do or
to abstain from doing something with a view to obtain the consent of the other party,
he is said to have made an offer (also called proposal). This offer may be made to a
specific person (specific offer) or to the world at large (general offer). An offer may
be made expressly by words, spoken or written, or it may be implied when it is
inferred from the conduct of the parties or circumstances of the case.
An offer to be valid (i) it must intend to create legal relations, (ii) the terms of offer
must be certain and unambiguous, (iii) it must be distinguished from a mere
declaration of intention, (iv) it must be distinguished from an invitation to offer, (v) it
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must be communicated, (vi) it must not contain a term the non-compliance of which
would amount to acceptance, and (vii) special terms of the offer must also be
communicated along with the offer.
Similar offers made by two parties to each other, in ignorance of each other's offer,
are known as 'cross offers'. Cross offers do not amount to acceptance. An offer of a
continuous nature (tender) is known as 'standing offer'. It is the same thing as an
invitation to an offer. A contract arises only when an order is placed on the basis of
the tender.
When the person to whom an offer is made gives his consent thereto, the offer is said
to have been accepted. It has the effect of converting the offer into a promise. An
offer can be accepted only by the person to whom it is made. Acceptance may be
express or implied.
An acceptance to be valid it (i) must be absolute and unqualified, (ii) must be in the
prescribed manner, (iii) must be communicated, (iv) must be communicated by an
authorised person, (v) must be given within the time prescribed or with in a
reasonable time, and (vi) must be given before the offer lapses.
The communication of offer is complete when it comes to the knowledge of the
person to whom it is made. The communication of acceptance is complete (i) as
against the offerer, when it is put in a course of transmission to him so as to be out of
the power of the acceptor, and (ii) as against the acceptor, when it comes to the
knowledge of the offerer.
An offer may be revoked up to the time the acceptor posts his letter of acceptance but
not afterwards. An acceptance may be revoked at any time before the letter of
acceptance reaches the offerer, but not afterwards. The communication of revocation
is complete (i) as against the person who makes it, when it is put into a course of
transmission to the person to whom it is made, and (ii) as against the person to whom
it is made, when it comes to his knowledge.
An offer comes to an end (i) by lapse of stipulated or reasonable time, (ii) by thedeath
of insanity of the offerer or the offeree before acceptance, (iii) by the failure to fulfil a
condition precedent to acceptance (iv) by rejection of offer by the offeree, (v) when it
is not accepted in the prescribed manner or in some usual or reasonable manner, (vi)
when a counter offer is made by the offeree, (vii) when the offerer revokes the offerbefore it is accepted by the offeree, (viii) when it becomes illegal or itssubject-matter
is destroyed before acceptance.
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2.8

KEY WORDS

Acceptance : Giving consent to the offer.
Counter Offer : A conditional acceptance or a fresh offer instead of accepting the
original offer.
Cross Offer: Similar offers made by two parties to each other without knowing about
the offer made by .the other party. It does not amount to acceptance.
Express Offer : An offer made expressly by words spoken or written.
General Offer : Offer made to the world at large.
Implied Offer : An offer inferred from the conduct of the party or the circumstances
of the case.
Invitation to Offer : Offer invited from others by giving an ad, q'uotations, or price
lists, etc.
Offer : Expression of a proposal to do or its abstaining from doing something with a
view to obtain the consent of the offeree.
Revocation : Taking back or cancelling an offer or the acceptance.
Specific Offer : Offer made to a definite person.
Standing Offer : A continuous offer in the form a tender.

2.9

ANSWERS TO CHECK YOUR PROGRESS

A)

4) i) express, ii) certain, iii) offer, iv) the person to whom it is made, v) not.
5) i) False, ii) False, iii) True, iv) False, v) False, vi) False.

B)

3) i) unqualified, ii) the person to whom it is made, iii) prescribed, iv) offer
lapses, v) rejected.
4) i) False, ii) False, iii) True, iv) True, v) False.

C)

4) i) when it comes to the knowledge of the person to whom it is made.
ii) when the letter of acceptance is posted.
iii) before its acceptance is complete as against the offerer.
iv) before the letter of acceptance reaches the offerer.
v) lapse.
5)i) False, ii) False, iii) True, ); i True, v) True.
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2.10

TERMINAL QUESTIONS/EXERCISES

Questions
1) Define the term "proposal". Discuss the essentials of a valid offer.
2) What is acceptance? How can an offer be accepted? Who can accept an offer?
3) Comment on the following statements.
i) "An invitation to offer is not an offer."
ii) "Acceptance must be something more than a mere mental assent."
iii) "There cannot be a contract to make a contract".
4) When does an offer come to an end?
5) Explain briefly the law relating to communication of offer, acceptance and
revocation. Is there any limit of time after which an offer cannot be revoked?
6) Can the following be regarded as offers?
i) a catalogue of goods for sale
ii) an advertisement to sell goods by auction
iii) display of goods with price tags attached to them
iv) an advertisement by a company for subscribing to its shares
v) an announcement or notice to pay a reward of Rs. 100 to anyone who finds
and returns his lost dog.
7) Explain the following terms with examples
i) Cross Offer
ii) Counter Offer
iii) General Offer
iv) Implied Offer
v) Invitation to Offer
8) Answer the following giving suitable reasons.
i) Narender offers to sell his scooter to Mohan for Rs. 6,000. Mohan replies, "I will
pay Rs. 5,500 for it." Narender refuses to sell at this price. Mohan then offers to
pay Rs. 6,000 to Narender. But, Narender refuses to sell his scooter. Discuss the
position of parties.
(Hint: Narender is not bound to sell his scooter. His original offer to sell for Rs.
6,000 came to an end when a counter offer was made.)
ii)

Ram offered to pay Rs 10,000 to any person who would swim a hundred yards
on Bombay's sea coast on the New Year's Day. A fisherman was accidently
thrown overboard by the rough sea waves and he swam this distance to save
his life. He claimed this award. Will he succeed?
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(Hint: No, the fisherman cannot claim the money because he swam the
distance without knowing about the offer.)
iii)

A sends a proposal to B by post. B dies before accepting the proposal. B's
legal representative accepts theproposal. Is this acceptance valid?
(Hint:No, his acceptance is not binding on A because this is a specific offer to
B and he alone can accept it.)

iv)

A proposes, by a letter sent by post; to sell his car to B at a certain price. B
accepts the proposal by a letter sent by post. B sends a telegram next day
revoking his acceptance and this telegram reaches A before the letter of
acceptance. Is revocation of acceptance valid?
(Hint: Yes, B's revocation is valid because the acceptor can revoke at any time
before the letter of acceptance reaches the offerer.)

v)

Vijay gave an advertisement in the newspapers that he would sell his
household goods by auction on January 10, 1989 at his residence at New
Delhi. Amitabh from Bombay, reached New Delhi on the appointed date and
time, but Vijay had cancelled the auction sale. Advise Amitabh.
(Hint: It was not an offer but only an invitation to offer. Hence, Amitabh
cannot take any action against Vijay.)

vi)

Lalji offered to sell his plot to Sohan for Rs. 10 lakh. Sohan accepts the offer
enclosing a cheque for Rs. 2 lakh. With a promise to pay the balance in two
instalments. Is there any contract?
(Hint: No this is a conditional acceptance.)

Note: These questions and exercises will help you to understand the unit better. Try to
write answers for them. But do not send your answers to the University. These are for
your practice only.
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3.0

OBJECTIVES

3.4

After studying this unit you should be able to:
 explain who is competent to contract
 explain who is a minor and describe the position of agreements with the minors
 identify persons of unsound mind and explain the position of agreements with
such persons
 identify persons disqualified under other laws and describe their position in
relation to contract.
3.1

INTRODUCTION

You learnt in Unit 1 that the parties to a contract must be competent to contract. If
any one of them is incompetent to contract, the agreement shall be void, i.e., it cannot
be enforced by law. In this unit, you will learn as to who are competent to contract
and what shall be the exact position of a contract in case any one of the parties thereto
is incompetent of contracting.
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3.2

WHO IS COMPETENT TO CONTRACT?

Section 11 of the Indian Contract Act clearly states as to who shall be competent to
contract. It provides that every person is competent to contract (i) who is of the age
of majority according to the law to which he is subject, ( ii) who is of sound mind,
and (iii) who is not disqualified from contracting by any law to which he is subject.
Thus, a person to be competent to contract should not be
i) a minor, or
ii) of an unsound mind, or
iii) disqualified from contracting
Let us now consider each of the aforesaid elements of competency to contract.
3.3

POSITION OF A MINOR

3.3.1 Who Is a Minor?
According to Section 3 of the Indian Majority Act, a person is deemed to have
attained majority (i) when he completes 18 years or (ii) where a guardian of person or
property or both has been appointed by a Court of Law (or where his property has
passed under the superintendence of the Court of Wards), he attains majority on
completion of 21 years. In other words, normally a person shall be treated as minor if
he has not attained the age of 18 years. In the following two cases, however, he is
treated as minor until he attains the age of 21 years.
i)
ii)

where a guardian of a minor's person or property is appointed under the
guardians and Wards Act, 1890, or
where the superintendence of minor's property is assumed by a Court of
Wards.

3.3.2 Position of Agreements by a Minor
According to Section 11, as stated earlier, no person is competent to contract who is
not of the age of majority. In other words, a minor is not competent to contract. In
fact, the Law acts as the guardian of minors and protects their rights because they are
not mature and may not possess the capacity to judge what is good and what is bad
for them. Hence the minor is not bound by any promises made by him under an
agreement.
The position with regard to minor's contracts may be summed-up as follows:
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1) A contract with or by a minor is absolutely void and the minor therefore
cannot bind himself by a contract: The Privy Council in the case of
MohiriBibee v. Dharmodas Ghosh held that a minor's agreement is altogether
void. The facts of the case were: Dharmodas a minor, entered into a contract for
borrowing a sum of Rs. 20,000. The lender advanced Rs. 8,000 to him and
Dharmodas executed a mortgage of his property in favour of thee1ender.
Subsequently, the minor sued for setting aside the mortgage. The Privy Council
held that sections 10 and 11 of the Indian Contract Act make the minor's contract
void and therefore the mortgage was not valid. Then, the mortgagee, prayed for
refund of Rs. 8,000 by the minor. The Privy Council further held that as a minor's
contract was void, any money advanced to him could not be recovered.
2) Fraudulent representation by a minor: Will it make any change in case minor
is guilty of deliberate misrepresentation about his age thereby inducing the other
party to contract with him? No! it will make no change in the status of the
agreement. The contract shall continue to remain void because if such a thing is
permitted, unscrupulous people while dealing with a minor shall, as a first thing,
ask him to sign a declaration that he is of the age of majority. It will thus defeat
the whole objective of protecting his interests.
In the case Leslie v. Sheill. S, a minor by fraudulently representing himself to be a
major, induced L to lend him £ 400. He refused to repay it and L sued him for the
money. Held, that the contract was void and S was not liable to repay the amount
due.
The same decision was endorsed in the case of Kanhya La1 v. Girdhari Lal and
the minor was not held liable on the promissory note executed by him,
But, should it mean that those younger in age have liberty to cheat the seniors and
retain the benefits. The Lahore High Court (prior to partition) in Khan Gul v.
Lakha Singh held that where the contract is set aside the status quo anteshould be
restored and the court may direct the minor, on equitable grounds, to restore the
money or property to the other party. Thus, in such cases, if moneycould be
traced, the court would, on equitable grounds, ask the minor for restitution.
Sections 30 and 33 of the Specific Relief Act. 1963 provide that in case of a
fraudulent misrepresentationof his age by the minor, inducing the other party to
enter into a contract, the court may award compensation to the other party.
3) Ratification of a contract by n minor on attaining the age of majority: A
minor's agreement is void abinitio. Hence, there can be no question of its being
ratified even after he attains majority. In Indran Ramaswamy v. Anthaopa a
person gave a promissory note in satisfaction of one executed by him for money
borrowed when he was a minor. The Court held that the claim thereunder could
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not be enforced because there was no fresh consideration. Consideration given
during minority is not a good consideration. However, where a person on
attaining majority actually pays the debt incurred by him during minority, it is
treated as valid. In law it is to be regarded on the same footing as a gift (Anant
Rai v. Bhagwan Rai). You should note that an agreement with a minor is merely
void and not unlawful and so the sum paid cannot be sued for subsequently.
4) Minor's contract jointly with a major person: Documents jointly executed by a
minor and an adult major person would be void vis-a-vis the minor. But they can
be enforced against the major person who has jointly executed the same provided
there is a joint promise to pay by such a major person (Jumna Bai v. Vasaanta
Rao).
5) Minor as a partner: A minor cannot be a partner in a partnership firm. However,
a minor may, with the consent of all the partners for the time being, be admitted to
the benefits of partnership (Section 30 of the Partnership Act, 1932). This means
he can share the profits without incurring any personal liability for losses.
6) Minor as an agent: A minor can act as an agent and bind his principal by his acts
without incurring any personal liability.
7) Minor as a shareholder: There has been a strong controversy as to whether a
minor call become a shareholder/member of a company. In view of the provisions
of the Indian Contract Act and the Privy Council's decision, a minor cannot
become a member of the company (Palaniapa v. Pasupati Bank). Thus, if a minor
acquires partly paid shares the company will not be able to recover the uncalled
amount from the minor. However, there are contrary decisions wherein it has been
held that a minor can become a subscriber to the memorandum of association and
can acquire shares by allotment. In Laxon Co.'s case, it was held that a minor can
be a shareholder unless the articles of association of the company prohibit it. In
Dewan Singh v. Minerve Films Ltd., the Punjab High Court held that there was
no legal bar to a minor becoming a member of a company by acquiring shares
(i.e., by way of transfer) provided the shares were fully paid up and no further
obligation or liability was attached to them. It may thus be concluded that a minor
can become a shareholder/ member of a company provided that the shares held by
him are fully paid shares and the articles of association do not prohibit it.
8) A minor cannot be declared insolvent because he is incapable of contracting
debts.
Exceptions
1) Contract for the benefit of a minor: A person incompetent to contract may
accept a benefit and be a transferee, Although a sale or mortgage of property by a
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minor is void, a duly executed transfer by way of sale or mortgage in favour of a
minor who has paid to valid consideration is not void. Such a transaction shall be
enforceable by him or any other person on his behalf, A minor, therefore, in
whose favour n deed of sale is executed is competent to sue for possession of the
property conveyed thereby. It was held by a Full Bench of the Madras High Court
that a mortgage executed in favour of a minor who has advanced the mortgage
money is enforceable by him or by any other person on his behalf (Raghvav.
Srinivasa, 1917). Similarly, a minor can be the payee of a cheque or any other
negotiable instrument and claim payment thereon. Also, where a minor sells
goods to another major person, he shall be entitled to recover its price from him.
2) Contract by Guardian: A contract may be entered into on behalf of a minor by
his guardian or manager of his estate. In such a case the contract can be enforced
by or against the minor provided that the contract (a) is within the scope of the
authority of the guardian or manager, and (b) is for the benefit of the minor
(Subramanyam v. Subba Rao). Thus, a contract entered into by a parent or
certified guardian of a minor for the sale of property belonging to the minor can
be enforced by either party since it may be for the minor's benefit. However, all
contracts made by a guardian on behalf of a minor are not valid. For instance, the
guardian of a minor has no power to bind the minor by a contract for the purchase
of immovable property (Bholanath v. Balbhadra Prasad). Similarly, a guardian of
a minor cannot enter into a valid contract of service on his/her behalf (Raj Rani v.
PremAdib).
3) Contract for Supply of Necessaries: A Contract for supply of necessaries to a
minor or to those who are dependent on him can be enforced against him, not
personally, but so far as his property may extend. Section 68 in this regard reads
as follows:
If a person, incapable of entering into a contract, or anyone whom he is legally
bound to support, is supplied by another person with necessaries suited to his
condition in life, the person who has furnished such supplies is entitled to be
reimbursed from the property of such incapable person.
It may not be possible to draw an exhaustive list as to what shall constitute
'necessaries'. In fact, what may be 'necessaries' for one, may be a luxury for
another. Buttons, for example, are a normal part of clothing and may therefore be
treated as 'necessaries', but not the gold or diamond buttons (a prince may be an
exception). 'Necessaries' must, therefore, be understood in relation to the social
status of the person concerned. 'Necessaries' normally include articles required to
maintain a particular person in the state, degree and station in life in which he is.
The English Sale of Goods Act defines necessaries as goods suitable to the
condition in life of the minor, and to his actual requirements at the time of sale
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and delivery (Section 2). Thus, an item will not be treated as necessaries if a
person is already sufficiently supplied with things of that kind. It is immaterial
whether the other party knows this or not. In the case of Nash v. Inman a minor
who was a B. Com. student, bought eleven fancy coats from N. He was, at that
time, adequately provided with clothes. Weld, not even a single coat, was a
necessity. His properties could not, therefore, be attached for its payment. In
India, besides food, clothing and shelter the education and marriage of a female
have also been held to be necessaries. Any supply of such items or loans for the
same shall, therefore, qualify for claim under Section 68.
However, you should note that the payment for necessaries supplied to a minor
can only be claimed out of the properties belonging to the minor. He cannot be
held personally liable for the same, i.e., he cannot be asked to expend labour in
exchange, nor can his income, if any, be attached. This rule is equally applicable
to the necessary services rendered to him. Thus, the lending of money to a minor
for the purpose of defending a suit on behalf of a minor in which his property is in
jeopardy, or for defending him in prosecution, or for saving his property from sale
in execution of a decree is deemed to be a service rendered to the minor. Other
examples of necessary services rendered to a minor , are: provision of education,
medical and legal advice, provision of a house on rent to a minor for the purpose
of living and continuing his studies.
It should also be noted that the parent or guardian of a minor cannot be held liable
unless those goods are supplied (or services rendered) to a minor as the agent of
the parent or guardian, that is, the minor has collected them on behalf of his
parent or guardian.
Check Your Progress A
1) State whether the following statements are True or False.
i)
ii)
iii)

A contract with a minor is voidable at the option of the minor.
..................
A contract with a minor is void-ab-initio.
..................
A contract with a minor cannot be enforced by a minor even for his benefit.
..................
iv) A minor cannot recover the price of his goods sold on credit to a major person.
..................
v) A minor can be the payee of a cheque.
..................
vi) A minor cannot be appointed as an agent.
..................
vii) A partnership firm may be created by or with a minor as a partner. ..................
viii) A minor may ratify his contract after attaining majority.
..................
ix) A minor is personally liable for the necessaries supplied to him or his
dependents.
..................
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x)

Guardian of a minor shall not be held liable for necessaries supplied to his
dependent children.
..................

2) The guardian of a minor (a) can (b) cannot bind the minor by a contract entered
into on his behalf for the purchase of immovable property. Which statement is
correct?
3) A minor wanted to become a professional billiards player and entered into an
agreement with a famous billiards player. Under the contract, the minor would
pay a certain sum of .money of the billiards player to learn the game and would
also accompany the man to play matches during the world tours. Is the agreement
valid?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) A, a minor and an undergraduate student of a university, buys on credit from B, a
clothier, seven lengths for his own use. Is C entitled to any payment in respect of
the goods?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3.4

AGREEMENTS BY PERSONS OF UNSOUND MIND

3.4.1 Who is a Person of Sound Mind?
You know that a person while making a contract should be of a sound mind otherwise
the contract will have no validity in the eyes of law. Who is a person of sound mind
has been amply clarified by Section 12 of the Indian Contract Act which reads a
person is said to be of sound mind for the purpose of making a contract, if at the
time when he makes it, he is capable of understanding it and of forming a rational
judgement as to its effect upon his interests. Thus soundness of mind of a person
depends on two facts:
i)

his capacity to understand the terms of the contract, and

ii)

his ability to form a rational judgement as to its effect upon his interests. If a
person is incapable of both, he suffers from unsoundness of mind. Idiots,
lunatics and drunken persons are examples of those having an unsound mind
Section 12 further states that (I person who is usually of unsound mind, but
occasionally of sound mind, may make u contract when he is of sound mind. A
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person who is usually of sound mind, but occasionally of unsound mind, may
not make a contract when he is of unsound mind.
Examples
1) A patient in a lunatic asylum, who is at intervals of sound mind may contract
during those intervals.
2) A sane man, who is delirious from fever or who is so drunk that he cannot
understand the terms of a contract or form a rational judgement as to its effect on
his interest, cannot contract whilst such delirium or drunkenness lasts.
Whether a party to a contract, at the time of entering into the contract, is of sound
mind or not is a question of fact to be decided by the court.
3.4.2 Burden of Proof
The following rules may be noted in this regard:
1) Where a person is usually of sound mind, the burden of proving that he was of
unsound mind at the time of execution of a document lies on the person who
challenges the validity of the contract (Tilok Chand v. Mahandu).
2) Where a person is usually of unsound mind, the burden of proving that at the time
he was of sound mind lies on the person who affirms it.
3) In cases of drunkenness or delirium from fever or other causes, the onus lies on
the party who sets up that disability to prove that it existed at the time of the
contract.
3.4.3

Position of Agreements by Persons of Unsound Mind

1) Lunatics: A lunatic is a person who is mentally deranged due to some mental
strain or other personal experience. However, he has some intervals of sound
mind. He is not liable for contracts entered into while he is of unsound mind.
However, as regards contracts entered into during lucid intervals, he is bound. His
position in this regard is identical with that of a minor.
2) Idiots: An idiot is a person who is permanently of unsound mind. Idiocy is a
congenital defect. Such a person has no lucid intervals. He cannot make a valid
contract. In Inder Singh v. Parmeshwardhari Singh a property worth about Rs.
25,000 was agreed to be sold by a person for Rs. 7,000 only. His mother proved
that he was a congenital idiot, incapable of understanding the transaction. Holding
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the sale to be void, Justice Sinha of Patna High Court stated that "it is not
necessary that a man must be suffering from lunacy to disable him from entering
into a contract. A person may, to all appearances, behave in a normal fashion but
at the same time, he may be incapable of forming a judgement of his own as to
whether the act he is about to do is in his interest or not. In the present case he
was incapable of exercising his own judgement"
3) Drunken Persons: Drunkenness is on the same footing as lunacy. A contract by
drunken person is altogether void. It should be noted that partial or ordinary
drunkenness is not sufficient to avoid a contract. It must be clearly shown that, at
the time of contracting, the person pleading drunkenness was so intoxicated as to
be temporarily deprived of reason and was not in a position to give valid consent
to the contract. Illustration (b) to Section 12 of the Indian Contract Act reads: A
same man is delirious from fever or who is so drunk that he cannot understand the
terms of a contract or form a rational judgement as to its effects on his interest
cannot contract while such delirium or drunkenness lasts.
Exceptions
A contract with a person of unsound mind is subject to the same exceptions as the
contract with a minor is. Thus a person of unsound mind (i) may enforce acontract for
his benefit, and (ii) his properties, if any, shall be attachable for realisation of money
due against him for supply of necessaries to him or to any of his dependents.
3.5

PERSONS DISQUALIFIED BY LAW

Besides minors and persons of unsound mind, there are some other persons who have
been declared incompetent of contracting, partially or wholly, so that the contracts of
such persons are void. Incompetency to contract may arise from political status,
corporate status, legal status, etc.
Alien Enemy: An alien is a person who is the citizen of a foreign country. Thus, in
the Indian context an alien may be (i) an alien friend, or (ii) an alien enemy.
An alien friend, (i.e., a foreigner) whose country is at peace with the Republic of
India, has usually the full contractual capacity of a natural born Indian subject. But,
he cannot acquire property in Indian ship or be employed as Master or any of other
Chief Officer of such a ship.
In the case of contracts with an alien enemy (i.e., an alien whose country is at war
with India) the position may be studied under two heads: (i) contracts during the war
and (ii) contracts made before the war. During the subsistence of the war, an alien can
neither contract with an Indian subject nor can be sued in an Indian Court except by
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licence from the Central Government. As regards contracts entered into before the
war breaks out, they are either dissolved of merely suspended. All contracts, which
are against the public policy or are such that may benefit the enemy, stand dissolved.
The contracts which are not against public policy are merely suspended for the
duration of the war and revived after the war is over, provided they have not already
become time-barred under the law of limitations.
It may be observed that an Indian, who resides voluntarily or who is carrying on
business in a hostile territory will be treated as an alien enemy.
Foreign Sovereigns and Ambassadors: Foreign sovereigns and accredited
representatives of a foreign state (Ambassadors) enjoy some special privileges. They
cannot be sued in our courts unless they choose to submit themselves to the
jurisdictions of our courts. They can enter into contracts and enforce those contracts
in our courts, but they cannot be proceeded against in Indian Courts without the
sanction of the Central Government.
The aforesaid immunity of a sovereign continues even if he engages in trade. But, an
ex-king is not entitled to this privilege and can thus be sued against in our courts. If,
however, a foreign sovereign, etc. enter into a contract through an agent residing in
India, the agent shall be held liable on the contract.
Convicts: A convict is not competent to contract during the continuance of sentence
of imprisonment. This inability comes to an end with the expiration of the period of
sentence. A convict can, however, enter irlto, or sue on, a contract when on parole or
when he has been pardoned by the court.
Company under the Companies Act or Statutory Corporation under special Act
of Parliament: A company or a corporation is an artificial person. It exists only in
contemplation of law, its contractual capacity, is determined by its constitution. The
contractual capacity of a statutory corporation is expressly defined by the statute
creating it. The contractual capacity of a company registered under the Companies
Act is determined by the objects clause of its memorandum of association. Any act
done in excess of the powers given in the memorandum is ultra-vires and void.
Insolvents: When a debtor is adjudged insolvent, his property stands vested in the
Official Receiver or Official Assignee appointed by the Court. He cannot enter into
contracts relating to his property and sue, and be sued, on his behalf. This
disqualification of an insolvent is removed after he is discharged.
Check Your Progress B
1) State whether each of the following statements is True 'or False.
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i)

A person who is usually of an unsound mind cannot enter into a contract even
when he is of a sound mind
……………
ii) An idiot cannot make a contract but a lunatic can.
...................
iii) A person of sound mind can make a valid contract even when he is so drunk that
he is incapable of forming a rational judgement.
……………
iv) An alien friend can acquire property in Indian ship.
.....................
v) A company, though an artificial person, can make all such contracts that an
individual can.
……………
2) Whom do you regard as a person of sound mind?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) What is idiocy?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3.6

LET US SUM UP

The parties to a contract must be competent to contract, otherwise the contract will
not be valid. A person is competent to contract if he (i) is of the age of majority (ii) is
of a sound mind, and (iii) has not been disqualified from contracting by any law to
which he is subject.
A person is deemed to have attained majority when he completes 18 years (it is 21
years in some cases). Any person who has not attained the age of majority is called a
minor and the contract with him is regarded void ab-initio. Not only that, an
agreement with a minor cannot be ratified even after he attains majority. He cannot
become partner in a firm but can be admitted to the benefits of the firm. He can,
however, become a shareholder in a company provided the shares held by him are
fully paid up and the articles of association do not prohibit it. He can also be a
promisee or beneficiary. His guardians can act on his behalf within certain limits. His
property can be used for the payment of price of the necessaries supplied to him or his
dependents.
A person is said to be of a sound mind if, at the time of contracting, he is capable of
understanding the terms of the contract and of forming a rational judgement as to its
effects upon his interests. An idiot, a lunatic and a drunken person are usually
regarded as persons of an unsound mind. The position of contracts with persons of
unsound mind is similar to that of a contract with a minor.
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Besides minors and persons of unsound mind, there are others who are disqualified
from contracting under the provisions of some other laws. Such persons are: (i) alien
enemies (ii) foreign sovereigns, (iii) convicts, and (iv) insolvents. However, though a
foreign sovereign or dignitary cannot be sued in our courts for claiming the
performance of a contract, he can sue in our courts and claim its performance.
3.7

KEY WORDS

Alien: A resident of a foreign country.
Convict: A person found guilty of an offence.
Idiot: A person so mentally deficient by birth as to be incapable of ordinary reasoning
or rational conduct.
Lunatic: A person affected by lunacy or of an unsound mind. A person can become
lunatic at any stage of his life.
Minor: A person who has not attained the age of 18 years (21 years in some
situations).
Necessaries: Items necessary for living suitable to the condition in life of an
individual and to his actual requirement at the time of sale and delivery.
Void-ab-initio: Void from the beginning.

3.8

ANSWERS TO CHECK YOUR PROGRESS

A)

1) i) false ii) true iii) false iv) false v) true vi) true vii) false viii) false ix) false
x) true
2) The statement (b) is correct. (Sarwarajan, v. Fakhrudin Mohammed)
3) Yes, Education is regarded as a necessity. (Roberts v. Gray)
4) No, seven coats at a time cannot be a necessity. (Nash v. 1nma.n)

B)

1) i) false ii) true (a lunatic can enter into a contract during lucid intervals) iii)
false iv) false v) true (with the exception of contracts of personal nature e.g., a
contract to marry).

3.9

TERMINAL, QUESTIONS/EXERCISES

1) Who is competent to contract? State the position of contracts with a minor.
2) What shall be the effect on a contract where a minor, a party to the contract, is
guilty of deliberate misrepresentation with regard to his age.
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3) What are necessaries? When is a minor liable on a contract for necessaries?
4) Examine the legal position of (i) a minor as a promisee, (ii) a minor as an agent.
5) Name persons who are treated as persons of unsound mind. State the legal
positions of contracts with such persons.
6) Enumerate persons forbidden under other laws for the time being in force and
state the legal position of the contracts with them.
7) Answer the following problems giving reasons for your answer.
i)

A minor was facing a criminal prosecution for dacoity. He borrowed Rs.
2,000 to defend himself. Will the creditor succeed in recovering the amount?
(Hint: It is loan for necessaries. It can be recovered from Minor's property)

ii)

Hari sold some goods to Gaurav on credit nut knowing that Gaurav was a
minor. Hari did not receive the payment. Can he sue Gaurav on attaining
majority?
(Hint: No, a contract with a minor is void ab-initio)

iii)

A, a minor sold some goods to B, a major. Can he recover the price? , (Hint:
Yes, a minor can be a promisee)

iv)

Anthony, a major, executes a promissory note in favour of Roberts for the
necessaries supplied by Roberts to Anthony during Anthony's minority. Is
Anthony liable to Roberts on the promissory note?
(Hint: No, Anthony is not liable to pay)

v)

Shailendra, on behalf of her minor daughter, entered into a contract with
Girish whereby Girish promised to marry her. Later on, Girish refused to
marry. Can she sue Girish for damages?
(Hint: Yes, she could maintain a suit for damages as it was for her benefit.)

Note: These questions and exercises will help you to understand the unit better. Try to
write answers for them. But do not send your answers to the University. These are for
your practice only.
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After studying this unit you should be able to:
 explain the meaning of consent
 describe the circumstances when consent is not free
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4.1

explain the meaning of coercion and undue influence, and their effect on the
validity of a contract
distinguish between 'coercion and undue influence'
explain the meaning of misrepresentation and fraud, and describe their effect on
the validity of a contract
distinguish between misrepresentation and fraud
describe various types of mistakes and their effect on the validity of a contract.
INTRODUCTION

You have learnt that there are some essentials of a valid contract and one of them is
that the consent of the contracting parties must be free. If the consent is not free, the
contract shall be treated as void or voidable depending upon the factor which affected
the consent. In this unit you will learn about the meaning of consent and the various
factors that affect the consent viz., coercion, undue influence, fraud,
misrepresentation, and mistake. You will also learn how far the validity of an
agreement is affected by each of these factors.
4.2

MEANING OF CONSENT

You have learnt that when two parties enter into a contract they should give their
consent. The consent of the parties means that they understand the same thing in the
same sense. There must be no misunderstanding between the parties about the subject
matter of the contract. Section 13 of the Indian Contract Act defines the term
'Consent' as Two or more persons are said to consent when they agree upon the
same thing in the same sense.
Thus, consent involves identity of minds in respect of the subject matter of the
contract. In English Law, this is called 'consensus-ad-idem'. If the parties are not adidem on the subject matter of the contract, then there is no real agreement between
them. When two persons enter into a contract concerning a particular person or a
thing and it turns out that each of them had a different person or thing in mind, no
contract would exist between them. For example, A has two Maruti cars, one is blue
and the other red. He wants to sell his red Maruti car. B who knows of only A's blue
car, offers to buy A's car for Rs. 60,000. B accepts the offer thinking it to be an offer
for his red Maruti car. Here the two parties are not thinking in terms of the same
subject matter. Hence, there is no consent and the contract will not be valid. In Foster
v. Mackinnon, the defendant has purported to endorse a bill of exchange which he
was told was a guarantee. The court held that he was not liable as his mind did not go
with that writing and he never intended to sign a bill of exchange. There was no
consent and consequently no agreement arose.
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4.3

CONCEPT OF FREE CONSENT

For a contract to be valid it is not enough that the parties have given their consent.
The consent should also be free i.e., it has been given by the free will of the parties
involving no pressure or use of force. Section 10 of the Contract Act specifically
provides that All agreements are contracts if they are made by the free consent of
the parties..................... Now let us understand when the consent is said to be free.
Section 14 of the Act states that Consent is said to be free when it is not caused by
(i) coercion, or (ii) undue influence, or (iii) fraud, or (iv) misrepresentation, or (v)
mistake. Thus, the consent of the parties to a contract is regarded as free if it has not
been induced by any of the five factors stated under Section 14. In other words, the
consent is not free if it can be proved that it has been caused by coercion, undue
influence, fraud, misrepresentation, or mistake, For example, X, at a gun point, makes
Y agree to sell his house to X for Rs. 50,000. Here, Y's consent has been obtained by
coercion and therefore, it shall not regarded as free.
When the consent of any party is not free, the contract is usually treated as voidable at
the option of the party whose consent was not free. If, however, the consent has been
caused by mistake on the part of both the parties, the contract is considered void.
Look at Figure 4.1. It depicts the factors affecting free consentand their effect on the
validity of the contract.
Figure 4.1

You should note that there is a difference between, the two situations viz., (i) when
there is no free consent, and (ii) when there is no consent at all. In case the consent is
not free the contract is voidable, at the option of the party whose consent was not free.
But, in case there is complete absence of consent, the agreement is void ab-initio i.e.,
it is not enforceable at the option of the party whose consent was not free. But in case
there is complete absence of consent, the agreement is void ab-initio i.e., it is not
enforceable at the option of either party. Let us now discuss each of these five factors
of free consent in detail.
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4.4

COERCION

4.4.1

What is Coercion?

Coercion means forcibly compelling a person to enter into a contract i.e., the consent
of the party is obtained by use of force or under a threat. Section 15 of the Contract
Act defines 'coercion' as Coercion is (i) the committing or threatening to commit,
any act forbidden by the Indian Penal Code; or (ii) the unlawful detaining or
threatening to detain, any property, to the prejudice of any t person whatever, with
the intention of causing any person to enter into an agreement. In other words, the
consent is said to be caused by coercion when it is obtained by exercising some
pressure by either committing or threatening to commit any act forbidden by the
Indian Penal Code or unlawfully detaining or threatening to detain any property.
Coercion, thus, implies committing or threatening to commit some act which is
contrary to law. Let us now analyse the implications of this definition.
1) Committing any act forbidden by the Indian Penal Code : When the consent
of a person is obtained by committing any act which is forbidden by the Indian
Penal Code, the consent is said to be obtained by coercion. Committing a murder,
kidnapping, causing hurt, rape, defamation, theft etc. are some of the examples of
the acts forbidden by the Indian Penal Code. For example, A beats B and compels
him to sell his scooter for Rs. 2,000. In this case the consent of B is induced by
coercion.
In the case of Ranganayakamma v. Alwar Setti, A Hindu Widow of 13, was
forced to adopt a boy under threat that her husbands dead body would not be
allowed to be removed unless she adopts the boy..The widow adopted the boy and
subsequently applied for cancellation of the adoption. It was held that the
adoption was voidable at her option as her consent was obtained by coercion
because preventing the dead body from being removed for cremation is an offence
under Section 297 of the Indian Penal Code.
2) Threatening to commit any act forbidden by the Indian Penal Code : From the
definition you will observe that not only the committing of an act forbidden by the
Indian Penal Code amounts to coercion but even a threat to commit such act
amounts to coercion. Thus, a threat to shoot, to murder, to kidnap or to cause
bodily injury will amount to coercion. For example, A threatens to shoot B, if he
does not sell his ship to A for Rs. 1,00,000. B agrees to sell his ship to A. Here the
consent of B has been obtained by coercion.
As per the explanation of Section 15, it does not matter whether the Indian Penal
Code is or is not in force In place where the coercion is employed. If the suit is
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filed in India, this provision will apply. For example, A, on board an English ship
on the high seas, causes B to enter into an agreement by ail act amounting to
criminal intimidation under the Indian Penal Code. A, afterwards sues B for
breach of contract at Calcutta. A has employed coercion, although his act is not an
offence by the law of England and although Section 506 of the Indian Penal Code
was not in force at the time when, or the place where, the act was committed.
3) Unlawful detaining of any property : If a person unlawfully detains the property
of another person and compels him to enter into a contract with him, the consent
is said to be induced by coercion. For example, an agent refused to hand over the
account books of the principal to the new agent appointed in his place unless the
principal released him from dl liabilities. The principal had to give a release deed
as demanded. It was held that the release was not binding because the consent of
the principal was obtained by exercising coercion (Muthia v. Karuppan).
4) Threatening to detain any property unlawfully : If a threat is held out to detain any
property of another person, this also amounts to coercion. In Bansrajv. The
secretary of State, the Government gave a threat of attachment against the
property of A for the recovery of a fine due from B, the son of A. A paid the fine.
It was held that the consent of A was induced by coercion and he could recover
the amount paid under coercion.
5) Intention of causing any person to enter into an agreement : The act of coercion
must have been done with the object of inducing or compelling any person to
enter into a contract.
From the above discussion it becomes clear that the definition does not say
anywhere as .to by whom or against whom coercion can be exercised. Hence,
whether the act of coercion is directed against the promisor or any other person in
whose welfare the promisor is Interested, the consent will not be free. For
example, A threatens to kill B's son C if B refuses to sell his car to him. Here, the
threat is directed against C (B's son). So, the consent is treated as induced by
coercion. Similarly, it is not necessary that the threat should come from a party to
the contract, it may come from a stranger, For example, A threatens to kill B if he,
does not sell his house to D. B agrees to sell his house to D. Though A is a
Stranger to the contract the consent is caused by coercion. What is important,
therefore, is that a forbidden act was involved to obtain the consent of the other
party. Whether it moves from the party or a stranger to the contract, is immaterial.
Threat to File a Suit
Sometimes a doubt may arise whether a threat to file a suit amounts to coercion or
not. You should know that a threat to file a civil or criminal suit does not amount to
coercion because it is not forbidden by the Indian Penal Code. However, a threat to
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file a suit on false charge amounts to coercion since such an act is forbidden by the
Indian Penal Code.
Threat to Commit Suicide
Under the Indian Penal Code a suicide and a 'threat to commit suicide' are not
punishable. But, an attempt to commit suicide is punishable. Now, the questions
arises whether a 'threat to commit suicide' shall amount to coercion or not. This point
was considered by Madras High Court in the case of Ammiraju v. Seshamma. In this
case a person, by a threat to commit suicide, induced his wife and son to execute a
release deed in favour of his brother in respect of certain property. The transaction
was set aside on the ground of coercion. The court held that though a threat to commit
suicide is not punishable under the Indian Penal Code, it is deemed to be forbidden by
that code.
4.4.2 Effect of Coercion
The effect of coercion is explained in Sections 19 and 72 of the Act. Section
19provides that when the consent of a party to an agreement is obtained by coercion,
the control is voidable at the option of the party whose consent was not free (also
called aggrieved party). In other words, it is upto the aggrieved party to decide
whether to set aside the contract or perform it. If, however, the aggrieved party
decides to avoid the contract, he cannot be compelled to perform his promise. But in
that case, he has to restore any benefit received by him under the contract, 20 the
other party from whom it had been received. For example, A threatens to kill B if he
refuses to sell his scooter for Rs. 1,000 to A. B sells his scooter to A and receives the
payments. Here B's consent was 'not free and if B decides to avoid the contract then
he will have to return Rs. 1,000 which he had received from A.
Section 72 clearly provides a person to whom money has been paid anything
delivered under coercion, must repay or return it. For example, a railway company
refused to deliver certain goods to the consignee, except upon the payment of some
illegal charges for carriage. The consignee paid the illegal charges in order to obtain
the goods. Here he is entitled to recover so much amount of the charges as were
illegal and excessive.
4.4.3

Burden of Proof

The burden of proving that consent was induced by coercion lies on the party who
wants to avoid the contract. In other words, it is for the aggrieved party to prove that
his consent was not free. This could be done by proving that he would not have
entered into this contract had coercion not been employed.
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4.5

UNDUE INFLUENCE

4.5.1 What is Undue Influence?
The second factor which affects consent and makes it unfree, is undue influence. The
term 'undue influence' means the improper or unfair use of one's superior power in
order to obtain the consent of a person who is in a weaker position. Section 16 (i) of
the Contract Act defines undue influence as 'A contract is said to be induced by
undue influence' where the relations subsisting between the parties are such that
one of the parties is in a position to dominate the will of the other and uses that
position to obtain an unfair advantage over the other.
If we analyse this definition, two essentials of undue influence become clear :
i)
ii)

the relations subsisting between the parties should be such that one of them is
in a position to dominate the will of the other, and
the dominant party should have used that position to obtain an unfair
advantage over the other.

Both the characteristics must be present simultaneously. The presence of one without
the other will not invalidate the contract on the ground of undue - influence,
Examples
a) A, a lady gifted all her property to B, her spiritual guru so that she may secure
benefits to her soul in next world. Later on, she disputed the validity of the gift
deed. Here, the spiritual guru was in a position to dominate the will of his disciple
A and by using his strong position obtained an unfair advantage. Hence, it was
held that the consent of A was obtained by undue influence.
b) A was suffering from a number of ailments and B was treating him. B by
exercising his influence over A as his medical attendent, induced A to agree to
pay B an unreasonable sum for his professional services. In this case B has used
his superior position to obtain an unfair advantage over A. Thus, you observe that
undue influence compels a person in a weaker position to do something which he
otherwise would not have done had he been left free to do the things. Undue
influence destroys the free mind of a person and compels him to do something
which is against his will. Thus, undue influence is a kind of mental pressure and
not a physical coercion.
4.5.2 Presumption of Domination of Will
You have learnt that undue influence is involved only when one party is in a position
to dominate the will of the other. Now the question arises as to when can a person be
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said to be in a position to dominate the will of the other. Answer to this question is
provided by Section 16 (2) of the Act. It states that o person is deemed to be in a
position to dominate the will of another where :
i)

He holds a real or apparent authority over the other : Examples of such
cases are relations between master and the servant, parent and child, income tax
officer and assessee.

ii)

He stands in a fiduciary relation to the other: It means a relationship based
on trust and confidence. The category of fiduciary relation is very wide. It
includes the relationship of guardian and ward, spiritual adviser (guru) and his
disciples, doctor, and patient, solicitor and client, trustee and beneficiary, a
woman and her confidential managing agent. You should note that by judicial
decisions it has been held that undue influence cannot be presumed between
husband and wife, landlord and tenant, and creditor and debtor.

iii)

He makes a contract with a person whose mental capacity is temporarily or
permanently affected by reason of age, illness, or mental or bodilly distress.
Persons of weak intelligence, old age, indifferent health or those who are
illiterate can be easily influenced. Hence, the law gives them protection. For
example, A, an illiterate old man of about 90 years, physically in firm and
mentally in distress, executed a gift deed of his properties in favour of B, his
nearest relative who was looking after his daily needs and managing his
cultivation. The court held that B was in a position to dominate the will of A
(Sher Singh v. Prithi Singh).

4.5.3 Effect of Undue Influence
If the consent of a party is induced by undue influence, the contract is voidable at the
option of the party whose consent has been so caused. Section 19 A of the Act states
the effect of undue influence as when consent to an agreement is caused by undue
influence, the agreement is a contract voidable at the option of the party whose
consent was so caused. Any such contract may be set aside either absolutely orif the
party who was entitled to avoid has received any benefit thereunder, upon such terms
and conditions as the court may seem just. For example, A, a money-lender, advanced
Rs. 100 to B, an agriculturist, and by undue influence, induced B to execute a bond
for Rs. 200 with an interest at 6 percent per month. The court may set the bond aside,
ordering B to repay Rs. 100 with such interest as may seem just.
In case of coercion, you learnt that if the aggrieved party decides to avoid the
contract, he has to return or restore the benefit received by him. But, when a contract
is avoided on the ground of undue influence, the court has the discretion to ask the
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aggrieved party for refunding the benefit either in full or in part of set aside the
contract without any direction to the aggrieved party to refund the benefit.
4.5.4 Burden of Proof
When a party to a contract decides to avoid the contract on the ground of undue
influence, he will have to prove that
i)

the other party was in a position to dominate his will. It may be remembered that
mere proof of nearness of relations is not sufficient for the court to assume that
one person was in a position to dominate the will of the other, the dominating
position of the stronger party has to be proved.

ii)

the other party actually used his influence to obtain an unfair advantage. The
aggrieved party has not only to prove the dominating position of the stronger
party but he has also to show that the stronger party had actually used his
position and influenced his will to obtain an unfair advantage over him.

When the weaker party has proved the above mentioned two points, it is then for the
stronger party to prove that he has not used any undue influence and show that the
consent of the other party was freely obtained.
The above provision is contained in Section 16 (3) of the Contract Act which states
that, Where a person who is in a position to dominate the will of another enters into
a contract with him, and the transaction appears, on the face of it or in the
evidence adduced, to be unconscionable, the burden of proving that such contract
was not induced by undue influence shall be upon the person in a position to
dominate the will of the other.
Unconscionable Transactions
You will notice that in Section 16 (3) the term 'unconscionable transactions' has been
used. The transaction is said to be unconscionable when a person who was in a
position to dominate the will of the other makes use of his position and enters into a
contract which is of great benefit to himself and is unfair to the other party. In other
words, if the stronger party makes an exorbitant profit of the other's distress, the
transaction will be unconscionable i.e., it is something which shocks the conscience.
In case of unconscionable transactions, the stronger party has to prove that the
contract is not induced by any undue influence. For example, A, being in debt to B,
the money-lender of his village, contracts a fresh loan on terms which appear to be
unconscionable. It lies on B' to prove that the contract was not induced by undue
influence.
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You should note, that simply because the rate of interest is very high, it does not
become an unconscionable transaction. For example, A applied to a banker for a loan
at a time when there was stringency in the money market. The banker declined to
make the loan except at an unusually high rate of interest. A accepted the loan on
these terms. This was a transaction in the ordinary course of business and the contract
was not induced by undue influence. Thus, a transaction will not be set aside merely
because the rate of interest is too high. However, if the rate of interest is so high that
the court considers it unconscionable, say when the interest rate is 75 per cent or 100
per cent per annum, the court may modify the rate of interest. Example A, a poor
Hindu widow was in great need of money to establish her right to maintenance. She
took a loan of Rs. 1,500 bearing a rate of interest of 100% p.a. the court held it to be
an unconscionable transaction and modified the interest rate to 24% p.a.
(RaneeAnnapurni v. Swaminatha).
You should also note that a party to a contract cannot avoid it on the ground of undue
influence by merely showing that the transaction is unconscionable. He will also have
to prove that the other party was in a position to dominate his will and he has used
that position to obtain an unfair advantage.
The presumption of undue influence can be rebuted by showing that
i)
ii)
iii)

the stronger party had made a full disclosure of all the facts to the aggrieved
party before making the contract,
the price was adequate, and
the weaker party was in receipt of competent independent advice before
entering into the contract.

Contracts with Pardanashin Woman
A pardariashin woman is one who observes complete seclusion i.e., who does not
come in contact with people other than her family members. Law provides a special
protection to pardanashin woman on the ground of their being ignorant so far as the
worldly knowledge goes. A contract with a pardanashin woman ispresumed to have
been induced by undue influence. The burden of proving that no undue influence was
used lies on the other party. The other party will have to prove that (i) the terms of the
contract were fully explained to her, (ii) she understood the implications, (iii) free
independent advice was available to her, and (iv) she freely consented to the contract.
Here you should note that this protection is available only to a woman who observes
complete parda. Some degree of par& or seclusion is not sufficient to entitle her to
get special protection.
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4.6

DISTINCTION BETWEEN COERCION AND UNDUE INFLUENCE

In case of both coercion and undue influence the consent is not free and the contract
is voidable at the option of the aggrieved party. But there are some basic points of
difference between the two. These are summarised as follows:
Coercion
1) Relationship between the parties is not
necessary.
2) Consent is given under the threat of an
offence.
3) It involves physical force or threat.
4) It may move from even a stranger and
may be against the promisor himself or a
person in whose welfare the promisor is
interested.
5) When the contract is avoided, any
benefit received has to be restored or
refunded.

Undue Influence
Some sort of relationship must exist
between parties.
Consent is obtained by dominating the
will, no offence is committed.
It involves moral pressure.
It is employed by the a party to the
contract.

When the contract is avoided, it is at the
discretion of the court to direct the
aggrieved party to restore or refund the
benefit received.

Check Your Progress A
1) Define consent.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) When is consent said to be free?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) What is coercion ?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) When is a party said to be in a position to dominate the will of another?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5) What is an unconscionable transaction?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
6) State whether the following statements are True or False.
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i)
ii)

vii)

In the absence of consent, there can be no contract.
.................
A threat amounting to coercion must necessarily proceed from a party to the
contract.
.................
When consent is obtained by coercion, the contract is void. .................
A threat to commit suicide amounts to coercion
.................
Undue influence involves use of moral pressure
.................
There is a presumption of undue influence in the relationship of creditor and
debtor.
.................
Undue influence can be exercised only by a party to the contract. .................

4.7

FRAUD

iii)
iv)
v)
vi)

4.7.1 What is Fraud?
Fraud simply means a wilful wrong representation of fact, made by a party to a
contract with the intention to deceive the other party or to induce him to enter into a
contract. The term 'fraud' is defined by Section 17 of the Indian Contract Act as
follows:
"Fraud means and includes any of the following acts committed by a party to a
contract or by any one with his connivance or by his agent, with intent to deceive
another party thereto or his agent, or to induce him to enter into the contract:
i)
ii)
iii)
iv)
v)

the suggestion, as to a fact, of that which is not true, by one who does not
believe it to be true;
the active concealment of a .fact by one having knowledge or belief of the
fact;
a promise made without any intention of performing it;
any other act fitted to deceive;
any such act or omission as the law specially declares to be fraudulent."

From the analysis of the above definition it follows that the following elements must
be present in the act to constitute fraud.
1) The fraud must be committed by a party to the contract by or any one with his
connivance, or by his agent. The fraud by a stranger to the contract does not affect
the validity of the contract. For example, A was induced to buy shares of a
company on the basis of a false statement made by B. B was neither the director
nor the representative of the company, he was a mere stranger. Hence, A cannot
avoid the contract on the ground of fraud because the false statement was made by
a stranger to the contract and not by the company or its agent. But, if the false
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statement had been made by a director of the company, A could avoid the
contract.
2) The fraud must be committed with an intention to deceive the other party. For
example, A intending to deceive B makes a false statement to him that 100 units
are manufactured every month in his factory, though A is aware that only 75 to 80
units are produced every month. B is induced to buy the factory. Here B's consent
is obtained by fraud.
3) There must be a representation or assertion and it must be false. To constitute
fraud there must be some representation or assertion which is false and the party
making it knows that it is false. Example, A while selling his scooter to B says
that it is brand new knowing fully well that it is a used one. A's statement amounts
to fraud.
Sometimes it may so happen that when a representation was made it was true, but
before the contract is entered into, it becomes untrue and this fact is known to the
party. In such a situation, it must be corrected. If it is not corrected, it will amount
to fraud. In this connection you should also note that if the person making
representation honestly believes his statement to be true, he cannot be held liable
for fraud, no matter how ill-advised, negligent or stupid he might have been. In
order to constitute fraud, the false representation must have been made
intentionally.
4) The representation must relate to a fact. A mere opinion, a statement of
expression or intention or puffing expression is not treated as fraud. For example,
A says to B while selling his horse, "my horse is as good as that of Y". This is a
statement of opinion. But, if A says that this horse cost him Rs. 5,000, it becomes
a statement of fact and if it is incorrect it amounts to fraud.
5) Active concealment of a fact also amounts to fraud. When the party takes positive
steps to prevent an information from reaching the other party it is called active
concealment and this amounts to fraud. For example, A, a horse dealer showed a
horse to B. A knew that the horse had a cracked hoof which he had filled up in
such a way as to defy detection. The defect was subsequently discovered by B.
So, he refused to buy the horse. It was held that the contract could be avoided by
B as his consent was obtained by fraud.
6) The fraud must have actually deceived the other party. The act committed with
intent to deceive must actually deceive. The party must have relied on it to accord
his consent. In other words, an attempt to deceive the other party by which the
other party is not actually deceived, is not fraud. In Horsefall v. Thomos, A had a
defective cannon. In order to canceal it, he put a metal plug on it. B did not
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examine the gun and bought it. The cannon burst before the payment was made
by B. B refused to pay. It was held that B was bound to pay because he was not
actually deceived. He would have bought the cannon even if the plug had not
been inserted, he never examined it. Thus, it can be said that a deceit which does
not deceive is not fraud.
7) The party acting on the representation must have suffered some loss. It is a
common rule that "there can be no fraud without damage and there can be no
damage without an injury". The damage or injury may be in the form of loss of
money or money's worth or in some other form.
4.7.2 Does Silence Amount to Fraud?
Mere silence on the part of a party to the contract about certain material facts relating
to the subject matter of the contract does not generally amount to fraud. The general
rule is that a party to the contract is under no legal obligation to disclose the whole
truth to the other party or to give him the whole information in his possession. This
rule is given in Explanation to Section 17 which says "Mere silence as to facts likely
to effect the willingness of a person to enter into a contract is not fraud". For
example, A sells by auction to B, a horse which A knows to be unsound. A says
nothing to B about the horse's unsoundness. This is not a fraud.
However, there are two exceptions to this rule in which silence also amounts to fraud.
These are as follows.
1) Where the circumstances of the case are such that, regard being had to them, it is
the duty of the person keeping silence to speak. Such duty to speak arises in the
following cases.
i)

Fiduciary relationship
Where one party reposes trust and {confidence in the other, the party must
reveal the truth. For example, A sells by auction a horse to B, his daughter
who has just come of age. Here, the relation between the parties are such
that it becomes A's duty to tell B about the unsoundness of the horse.

ii)

Contracts of absolute good faith
Where one party has to depend upon the good faith of the other, the other
party is bound to speak. For example, in all contracts of insurance, it is the
duty of the proposer to make full disclosure of all material facts to the
insurance company. If an assured conceals the material facts like long
illness, the insurance company can avoid the contract on the ground of
fraud. Similarly, contracts of family settlements, marriage and allotment of
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shares, sale of immovable property, guarantee, etc. are such where full
disclosure must be made.
2) Where the silence is, in itself, equivalent to speech. Sometimes, the silence is
equivalent to speech. In such cases, the silence of a person amounts to fraud. For
example, A is selling his horse to B. The horse appears to be sound. Even then R
says to A, "If you don't deny it, I shall assume that the horse is sound" A says
nothing. Here A's silence is equivalent to speech.
4.7.3 Consequences of Fraud
When consent to a contract is induced by fraud, the contract is voidable at the option
of the party whose consent was so caused. In case of fraud, the aggrieved party
usually has the following remedies:
1) He can rescind (cancel) the contract, but it must be done within a reasonable time.
The right to avoid the contract is, however, lost in the following cases.
i)
ii)
iii)
iv)
v)

When the party whose consent was caused by fraudulent silence had the
means of discovering the truth with ordinary diligence;
Where the party was not defrauded i.e., the party gave the consent in
ignorance of fraud;
Where a party, after becoming aware of the fraud, takes a benefit under the
contract or affirms it in some other way;
Where, an innocent third party, before the contract is rescind, acquires, for,
consideration; some interest in the property passing under the contract; or
Where the parties cannot be restored to their original position.

2) If the party whose consent was not free thinks it proper to accept the contract, he
may do so and insist upon its performance. The second para of Section 19
provides that a party whose consent was caused by fraud may, if he thinks fit,
insist that the contract shall be performed, and that he shall be put in the position
in which he would have been if the representation made had been true. For
example, A fraudulently informs B that A's estate is free from encumbrances. B,
believing the statement to the true, bought the estate. It was later discovered that
the estate was subject to a mortgage. In this case, B may either avoid the contract
or insist on its being carried out subject to the mortgage debt being redeemed.
3) The aggrieved party can also sue for damages. Fraud is a civil wrong. Hence,
compensation can be claimed. For example, a party suffers some injury because
of the unsound horse. If the fact of the unsoundness of horse was not disclosed
despite enquiry, due compensation can be demanded.
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4.8

MISREPRESENTATION

4.8.1

What is Misrepresentation ?

The word representation means a statement of fact made by one party to the other,
either before or at the time of making the contract, with regard to some matter
essential for the contract, with an intention to induce the other party to enter into
contract. A representation, when wrongly made, either innocently or intentionally, is
called 'misrepresentation'. You know when a wrong representation is made wilfully
with the intention to deceive the other party, it is called fraud. But, when it is made
innocently i.e., without any intention to deceive the other party, it is termed as
'misrepresentation'. In such a situation, the party making the wrong representation
honestly believes it to be true. For example, A while selling his car to B, informs him
that the car runs 18 kilometers per litre of petrol. A himself believes this. Later on, B
finds that the car runs only 10 kilometers perlitre. This is a misrepresentation by A.
Section 18 of the contract Act classifies acts of misrepresentation into the following
three groups:
1) Positive assertion: When a person makes a positive statement of material facts
honestly believing it to be true though it is false, such act amounts to
misrepresentation. For example, A while selling his farm to B, tells him that 100
quintals of rice are produced in his farm. A honestly believes the statement to be
true. Later on, it is found that the farm produces only 80 quintals of rice. Here, A
has made a misrepresentation.
2) Breach of Duty: Section 18(2) says that any breach of duty which, without an
intent to deceive, gives an advantage to the person committing it, or anyone under
him, by misleading another to his prejudice or to the prejudice of anyone claiming
under him, amounts to misrepresentation. In such a case, there is no intention to
deceive, but party representing commits a breach of duty which he owes to the
other party. A breach of duty would also exist where a party bound to disclose
certain information does not do so. Such non-disclosure would also amount to
misrepresentation. For example, in a life policy, the assured does not disclose the
fact that he had previously suffered from some serious ailments. The nondisclosure, however, innocent it may be, would entitle the insurer to avoid the
contract on the ground of misrepresentation of facts. Such a duty exists between
banker and customer, landlord and tenant and all contracts of utmost good faith.
Such cases can also be termed as 'constructive fraud'.
3) Inducing mistake about subject-matter: The subject matter of every agreement
must clearly be understood by the concerned parties. If one of the parties, leads
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the other, even innocently, to commit a mistake regarding the nature or quality of
the subject-matter, it is considered misrepresentation. Section 18(3) of the Act
says when a party causes, however innocently, the other party to the agreement to
make a mistake as to the substance of the thing which is the subject-matter of the
contract, this is misrepresentation. For example, A chartered a ship to B, which
was described in the 'charter party' and was represented to him as being not more
than 2,800 tonnage register. It turned out that She registered tonnage was 3,045
tons. A refused to accept the ship in fulfilment of the charter party, and it was held
that he was entitled to avoid the charter party by reason of the erroneous
statements as to tonnage (The Oceanic Steam Navigation Co., V.
SoonderdasDhrumsy).
4.8.2 Essentials of Misrepresentation
1) The representation should be made innocently, honestly believing it to be true
and without the intention of deceiving the other party.
2) Misrepresentation should be of facts material to the contract. A mere
expression of one's opinion is not a statement of facts.
3) The representation must be untrue, but the person making it should honestly
believe it to be true.
4) The representation must be made with a view to inducing the other party to
enter into contract and the other party must have acted on the faith of the!
representation. A party cannot complain of misrepresentation if he had the
means of discovering the truth with ordinary diligence.
5) The false representation must have been made by one party to the contract to
the other who is misled. If it is not addressed to the party who is misled, then
it is not misrepresentation. In Peek v. Gurney, some false statements were
made in the prospectus of a company. A purchased some shares from El, the
allottee, on the basis of prospectus. A wanted to avoid the contract on the
ground of misrepresentation. It was held that he cannot avoid the contract
because the prospectus was addressed to the first allottee and not to A.
4.8.3 Effect of Misrepresentation
Section 19 of Contract Act provides that when consent to an agreement is caused by
misrepresentation, the agreement is voidable at the option of the party whose consent
was so caused. Thus, the aggrieved party has the following two rights:
a) He can rescind the contract. This right is available only in such cases where he
was not in a position to discover the truth with ordinary diligence. For Example,
A by misrepresentation, leads B erroneously to believe that 500 quintals of indigo
are made annually at A's factory. B examines the records of the factory, which
show that only 400 quintals of indigo have been produced. After this B decides to
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buy the factory. Here, the contract cannot be avoided by B on the ground of
misrepresentation.
b) If the aggrieved party thinks it proper, he may accept the contract and insist upon
its performance. He may compel the other party to put him in the position in
which he would have been if the representation made had been true.
Loss of Right to mind the contract: You have seen that the party whose consent was
caused by misrepresentation can avoid or rescind the contract. However, this rightis
lost in the following cases:
i) If he could discover the truth with ordinary diligence.
ii) If his consent is not induced by misrepresentation.
iii) If he, after coming to know about the misrepresentation, expressly affirms the
contract or acts in such a manner which shows that he has accepted it.
iv) If, before the contract is rescinded, the third party acquires some right in the
subject-matter in good faith and for some consideration.
v) If the parties cannot be restored to their original position.
4.9

DISTINCTION BETWEEN FRAUD AND MISREPRESENTATION

Fraud and misrepresentation have many points in common. For example, in both
cases a false representation is made by a party. Similarly, in both cases the contract is
voidable. But there are many points of difference. These are summarised as follows:
Fraud
1) Wrong statement is madeintentionally.
2)
The
person
making
the
wrongstatement does not believe it to be
true.
3) .There is an intention to deceive.
4) Besides rescinding the contract,
theaggrieved
party
can
also
claimdamages.
5) Except where the silence amounts
tofraud, the contract is voidable even
ifthe party defrauded had the meansof
discovering the truth withordinary
diligence

Misrepresentation
Wrong statement is made innocently.
The person making the wrongstatement
believes it to be true.
There is no intention to deceive.
The aggrieved party can rescind
thecontract but cannot claim damages.
The aggrieved party cannot avoid the
contract if he had the means of
discovering the truth with ordinary
diligence.

Check Your Progress 5
1) Define 'Fraud'
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...………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) What is 'Misrepresentation' ?
...………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) What are the consequences of fraud ?
...………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) State whether the following statements are True or False.
i) When a person positively asserts that a fact is true when his information does not
warrant it to be so, though he believes it to be true, there is misrepresentation.
ii) A contract induced by fraud is voidable at the option of either party to the
contract.
iii) A mere attempt to deceive is fraud whether the other party has been deceived or
not.
iv) Mere silence as to facts likely to affect the willingness of a person to enter into a
contract is not fraud.
v) If there is no damage, there is no fraud.
vi) The aggrieved party in case of active fraud loses the right to rescind the contract if
he had the means of discovering the truth by ordinary diligence.
4.10

MISTAKE

You know that if the consent is obtained by coercion, undue influence, fraud,
misrepresentation or mistake, it is not considered as free consent. You have learnt
about coercion, undue influence, fraud and misrepresentation. We shall, now discuss
about 'mistake'.
Mistake may be defined as the erroneous belief concerning something. Whenever an
agreement is made under a mistake, there is no consent, and the agreement is nor
valid. Broadly speaking, Mistake may be of two types: (1) Mistake of Law and (2)
Mistake of fact. Mistake of law can be further classified into (a) mistake of Indian
law, and (b) mistake of foreign law. Similarly, mistake of fact can be (a) bilateral
mistake or (b) unilateral mistake. Look at figure 4.2, for detailed classification of
mistakes.
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4.10.1 Mistake of Law
As stated earlier, mistake of law may be (a) mistake of Indian Law, or (b) mistake of
foreign law.
a) Mistake of Indian Law: The general rule is that mistake of law of the land is no
excuse. Section 21 lays down that a contract is not voidable because it was caused
by a mistake as to any law in force in India. It is because every one is supposed to
know the law of the country and if a person does not know the law of his country,
then he must suffer the consequences, Thus, a mistake of Indian law will not
affect the validity of the contract. For example, A and B make a contract
grounded on the erroneous belief that a particular debt is time barred by the Indian
Law of limitations. This contract is valid.
b) Mistake of Foreign Law: A person is supposed to know the laws of his country
but he cannot be expected to know the laws of other countries. Therefore, the rule
that 'ignorance of law is no excuse' cannot be applied to foreign law. A mistake of
foreign law is treated as a mistake of fact. Section 21 lays down that a mistake as
to a law not in force in India has the same effect as a mistake of fact. Hence, the
contract will be void, if both the parties are under a mistake as to a foreign law.
4.10.2 Mistake of Fact
You have learnt that mistake of fact may be classified into two groups viz., (a)
Bilateral mistake, and (b) Unilateral mistake. Let us now understand the nature and
effect of such mistakes.
Bilateral Mistake: When both the parties to an agreement are under a mistake of fact
essential to the agreement, the mistake is known as bilateral mistake of fact. In such a
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situation, there is no agreement at all because there is complete absence of consent.
Section 20 of the Act.provides where both the parties to an agreement are under a
mistake as to a matter of fact essential to the agreement, the agreement is void. Thus,
for declaring an agreement void under this section, the following three conditions
must be satisfied.
i)

Both the parties mustbe under a mistake: The mistake must be mutual, For
example, A, having two cars, a Fiat and another Maruti, offers to sell his Fiat car
to B and B not knowing that A has two cars, thinks of the Maruti car and agrees
to buy it. In this case, there is no consent whatsoever. Therefore, the agreement
shall be void.

ii)

Mistake must be of fact and not of law: Explanation to Section 20 provides that
an erroneous opinion as to the value of the thing which forms the subject- matter
of the agreement is not treated as mistake relating to a matter of fact. For
example, A buys a painting believing it to be worth Rs. 10,000 while in fact it is
worth only Rs. 2,000. The contract remains valid. A will have to blame himself
for ignorance of the true value of the painting.

iii) Mistake must relate to as essential fact: The mistake must relate to a matter of
fact which is essential to the agreement. In other words, only such mistake of fact
that goes to the root of the agreement, renders the agreement void. For example,
A agrees to buy from B a certain horse. It turns out that the horse was dead at the
time of the bargain, though neither party was aware of the fact. The agreement is
void, because the mistake relates to something i.e., the horse, which is essential
to the contract.
A bilateral mistake may be (a) mistake as to the subject-matter, or (b) mistake as to
the possibility of performance.
a) Mistake as to the subject-matter of the contract: Where both the parties to an
agreement are under a mistake relating to the subject-matter of the contract, the
agreement is void. A mistake as to the subject-matter may take following forms.
i)

Mistake as to the existence of the subject-matter: When both the parties
are under a mistake regarding the existence of the subject-matter, the
agreement is void. For example; A agrees to sell to B a specific cargo of
goods supposed to be on its way from England to Bombay. It turns out that,
before the day of the bargain, the ship carrying the cargo had been cast away
and the goods lost. Neither the party was aware of these facts. The agreement
is void.
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ii)

Mistake as to the identity of subject-matter: Where the parties to a
contract have different subject-matter in their minds i.e., one party had one
thing in mind and the other party had another, the agreement is void because
there is no consensus-ad-idem. For example, A offers to sell his old Delhi
house to B. A had another house in South Delhi. B thinks he is buying the
South Delhi's house. There is no agreement between A and B.

iii) Mistake as to the title of the subject-matter: Sometimes the buyer already
owns the property which a person wants to sell to him, but the concerned
parties are not aware of this fact. In such a case, the agreement is void as
there is a mistake about the title of the subject-matter (Cooper v. Phibbs).
iv) Mistake as to the quantity of the subject-matter: Where both the seller and
the buyer make a mistake regarding the quantity of the subject-matter, the
agreement is void. In the case of Henked v. Pape, P inquired about the price
of rifles from H suggesting that he might buy fifty rifles. On receiving the
quotation, P telegraphed "send three rifles". But because of the mistake of the
telegraph authorities, the message transmitted was "send the rifles" H
despatched fifty rifles. P accepted three rifles and returned the remaining
forty seven rifles. It was held that there was no contract. However, P was
liable to pay for three rifles on the basis of an implied contract.
v)

Mistake as to the quality of the subject-matter: If the subject-matter is
something essentially different from what the parties thought it to be, the
agreement is void. For example, A contracts to sell a particular horse to B. A
and B believe it to be, a race horse. But, it turns to be a cart horse. The
agreement is void.

vi) Mistake as to the price of the subject-matter: Where there is a mutual
mistake as to the price of the subject-matter, the agreement is void. For
example, where a seller of certain goods mentioned in his letter the price as
Rs. 1,250 when he really intended to write Rs. 2,250, the agreement is void.
In this connection, you should remember that an erroneous opinion as to the
value of the thing which forms the subject-matter of the agreement is not
treated as a mistake of fact.
b) Mistake as to tire possibility of performance: If the parties to the agreement
believe that the contract is capable of performance, while in fact it is not so, the
agreement is treated as void or the ground of impossibility. It may be (i) a
physical impossibility or (ii) a legal impossibility.
i)

Physical impossibility: A contract for the hiring of a room for witnessing the
coronation procession of Edward VII was held to be void because unknown
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to the parties the procession had already been cancelled and there is no
question of witnessing if. (Griffith v. Brymer).
ii)

Legal impossibility: An agreement is void if it provides that something shall
be done which cannot legally be done.

Unilateral Mistake
The term 'unilateral mistake' means where only one party to the agreement is under a
mistake. Generally, a unilateral mistake does not make the agreement void.
According to Section 22, a contract is not voidable merely because it was caused by
one of the parties to it being under a mistake as to a matter of fact. If a man due to his
own negligence or lack of reasonable care does not ascertain what he is contracting
about, he must bear the consequences. For example, A sold oats to B by sample and
3.3, thinking that they were old oats, purchased them. In fact, the oats were new. It
was held that B was bound by the contract, (Smith v. Hughes).
In some cases, however, a unilateral 'mistake may be fundamental and may affect the
character of the contract. In such a situation, the agreement is void. Thus, in the
following cases, even though the mistake is unilateral, the agreement is void.
1) Mistake ns to the identity of the person contracted with: Mistake as to the
identity of the person violates a contract. For example, where A intends to
contract only with B, but enters into a contract with C believing him to be B, the
contract is void. It should be noted that a mistake about the identity of the
contracting party will render the contract void only if (a) the identity of the party
is of material importance to the agreement, and (b) the other party knows that he
is not intended to be a party to the agreement. The following cases illustrate this
point.
In the case of Cundy v. Lindsav, one Blenkarn, knowing that Blenkiron& Co.,
were the reputed customers of Lindsay & Co. placed an order with Lindsay & Co.
by imitating the signature of Blenkiron. The goods were then sold to Cundy, an
innocent buyer. In a suit by Lindsay & Co. against Cundy for recovery of goods,
it was held that as Lindsay never intended to contract with Blenkarn, there was no
contract between them and as such even an innocent buyer (Cundy) did not get a
good title. Hence, Cundy must return the goods or make payments of price.
In the case of Lake v. Simmons, a woman, by falsely misrepresenting her to be
the wife of a well known Baron (a millionaire) obtained two pearl necklaces from
a firm of jewellers on the pretext of showing them to her husband before buying.
She pledged them with a broker, who in good faith, paid her Ks. 10,000. It was
held that there was no contract between the jeweller and the woman and pen an
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innocent buyer or a broker did not get a good title. The broker must return the
necklaces to the jeweller. Here the jeweller intendedto deal not with her but with
quite a different person, i.e., the wife of a Baron.
In the case of Said v. Butt, S knew that on account of his criticism of the plays in
the past, he would not be allowed entry at the performance of a play at-the theatre.
The managing director of the theatre, gave instructions that a ticket should not be
sold to S. S, however, obtained a ticket through one of his friends. On being
refused admission to the theatre, he sued for damages for breach of contract. It
was held that there was no contract with S, as the theatre company never intended
to contract with S.
In the case of Foster v. Mackinnon,an old illiterate man was induced to sign a bill
of exchange, by means of a false representation that it was a mere guarantee.
Held, he is not liable for the bill as he never intended to sign a bill of exchange.
4.10.3 Effect of Mistake
While discussing various types of mistakes, the effect of each type of mistake has
been clearly stated. It can now be summarised as follows:
1) Where both the parties to an agreement are under a mistake as to a matter of fact
essential to the agreement, the agreement is void.
2) In most cases of unilateral mistake, the contract is not void. But, where unilateral
mistake defeats the true consent of the parties, the agreement is treated as void.
3) Any person who has received any advantage under such agreement, he is bound to
restore it, or to make compensation for it, to the person from whom he had
received it.
4) A person to whom money has been paid or anything delivered by mistake must
repay or return it.
Check Your Progress C
1) What is Mistake ?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2) What do you understand by mistake of fact ?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3) What is a unilateral mistake ?
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…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4) State whether the following statements are True or False.
i) Where both the parties to an agreement are under a mistake as to a matter of fact,
the agreement is voidable.
ii) If both the parties believe the subject-matter of a contract to be in existence,
which in fact is non existent, the contract is void.
iii) An agreement which is not capable of being performed is void.
iv) Ignorance of law is no excuse.
v) A mistake regarding the identity of the person contracted makes the contract
voidable.
vi) A contract is void if one of the parties to the contract is under a mistake of fact.
4.11

LET US SUM UP

Two or more persons are said to consent when they agree upon the same thing in the
same sense. Consent is said to be free when it is not caused by i) coercion, ii) undue
influence, iii) fraud, iv) misrepresentation, or v) mistake.
Coercion is the committing or threatening to commit, any act forbidden by the Indian
Penal Code, or the unlawful detaining or threatening to detain any property to the
prejudice of any person whatever, with the intention of causing any person to enter
into an agreement. In this case the contract is voidable.
Where the relations subsisting between the parties are such that one party can
dominate the will of another and by using this position he obtains an unfair advantage
over the other, the consent is said to have been caused by undue influence and the
contract is voidable.
A person is deemed to be in a position to dominate the will of another (a) where he
holds a real or apparent authority over the other, or where he stands in a fiduciary
relation to the other, or (b) where he makes a contract with a person whose mental
capacity is temporarily or permanently affected by reason of age, illness or mental or
bodily distress.
Where a person who was in a strong position to dominate the will of' the other and the
transaction appears to be unconscionable, the burden of proving that the contract was
not induced by undue influence shall lie upon the persion who was in a strong
position.
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Willful wrong representation of material facts with the intention to deceive the other
party is fraud. For a fraud, it is necessary that (i) a false representation or assertion is
made, (ii) it must be of a fact, (iii) it must be made with the knowledge of its
falsehood or without belief in its truth or is made recklessly, (iv) it must be made with
the intention to deceive the other party, (v) the other party must have acted on the
basis of such representation, and (vi) the other party must have suffered some loss. In
case of fraud, the contract is voidable and the aggrieved party can also claim the
damages.
Misrepresentation refers to a mis-statement of material facts made innocently or the
non-disclosure of a material fact without any intention to deceive the other party. In
case of misrepresentation, the contract is voidable but the damages cannot be claimed.
Mistake is an erroneous belief concerning something. Mistake may be a mistake of
law or a mistake of fact.
Mistake of law can be of two types- (i) mistake regarding the law of the land (Indian
laws), and (ii) mistake regarding foreign laws. A)mistake of Indian law is not
excusable, while a mistake of foreign law is treated .as a mistake of fact. A mistake of
fact can also be divided into two groups : (a) bilateral mistake, (b) unilateral mistake.
Bilateral mistake may relate to the subject-matter or -the possibility of performance.
Mistake of fact regarding subject-matter may be as to (i) existence of the subjectmatter, (ii) identity of the subject-matter, (iii) title of the subject- matter, (iv) quantity
of the subject-matter, (v) quality of the subject-matter, (vi) price of the subject-matter.
Such mistake of fact make an agreement void.
A unilateral mistake, generally does not render the agreement void. But when there is
a mistake regarding the identity ofthe person contracted with or it relates to the nature
of the contract, the agreement is void.
4.12

KEY WORDS

Aggrieved Party : The party to an agreement whose consent is not free.
Bilateral Mistake : Where 'both the contracting parties are working under a '
common mistake.
Coercion : Committing or threatening to commit any act forbidden by the Indian
Penal Code or detaining or threatening to detain any property of another to his
prejudice with the intention of causing him to enter into an agreement.
Free Consent : Consent to an agreement without influence or pressure of any type.
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Fraud : A false representation made wilfully with a view to deceive the other ,- party.
Misrepresentation : A false representation made innocently, without any intention to
deceive the other party.
Purdanashin Women : 4 woman who by custom or the country or usage of the
particular community she belongs, is obligate to observe complete seclusion.
Undue Influence : Use of a position to dominate the will of another to obtain any
unfair advantage over the other in connection with an agreement with him.
Unilateral Mistake : Where only one party to the contract is under a mistake.
4.13

ANSWERS TO CHECK YOUR PROGRESS

A)
B)
C)

6) i) True, ii) False, iii) False, iv) True, v) True, vi) False, vii) True
4) i) True, ii) False, iii) False, i;) True, v) True, vi) False
4) i) False, ii) True, iii) True, iv) True, v) False, vi) False.

4.14

TERMINALS QUESTTONS/EXERCISES

1. Define Consent. When Consent is said to be free?
2. What is the effect of coercion on the validity of the contract?
3. Does a threat to commit suicide amounts to coercion?
4. When is a person deemed to be in a position to dominate the will of another?
5. Define fraud and point out its effects on the validity of the contract.
6. "Mere silence as to facts is not fraud". Explain with examples.
7. Distinguish between :
i)

Coercion and undue influence

ii)

Fraud and Misrepresentation

8. What is the position of a contract made with a pardanashin woman?
9. Define mistake and explain various types of mistakes.
10. Explain and illustrate the effect of a 'mistake of fact' on contracts:
11. On whom 'the burden of proof lie in case of undue influence? State the cases in
which undue influence is presumed.
12. Answer the following problems giving reasons for your answer:
i)

A threatens to shoot B if he does not sell his scooter to him (A) for Rs. 1,000
B signs the necessary documents for the sale of scooter. Later on, B wants to
avoid the contract. Will he succeed? If so, why?
(Hint: B can avoid the contract on the ground of coercion).
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ii)

Mahesh was suffering from some disease and was in great pain. His doctor
agreed to treat him 'provided he signs a promissory note for Rs. 20,000. On
recovering from the disease, Mahesh refused to honour the pro-note. Can the
doctor recover the amount of the-promissory note?
(Hint : Doctor has employed undue influence on Mahesh. Mahesh is liable to
pay only reasonable fee).

iii)

Hari sells his horse to Rajesh. Hari knows that the health of the horse is
unsound. Hari says nothing to Rajesh about the unsoundness of the health of
horse. Is this contract valid?
(Hint : Yes, this contract is valid, because it is not the duty of the seller to
disclose defects).

iv)

N entered into a jeweller's shop and selected some jewels. He gave a cheque
in the name of G.B., a man of repute. The jeweller accepted the cheque and
allowed N to take the jewels. N pledged the jewels with B who had no
knowledge of thefraud. Can the jeweller recover the jewels from' B?
(Hint : No, the jeweller cannot recover the jewels from third party. It is not a
mistake regarding the identity of person contracted with, but only about her
attributes.)

v)

Avinash, while selling an unsound horse to Rakesh puts on the stable's. door a
forged certificate from a veterinary doctor that the horse is sound. Kakesh sees
the horse casually but does not notice the certificate and buys the horse.
Rakesh wants to terminate the contract on grounds of fraud. Will he succeed?
(Hint : Rakesh will not succeed. His consent was not affected by the forged
certificate).

vi)

A sells a painting to B saying that it is an original work of Picaso. Unknown
to both the parties, the original painting was stolen and its copy was placed
there. Is the contract valid?
(Hint : The contract is void on ground of bilateral mistake as to the quality of
the subject-matter).

vii)

Prem offers to sell a painting to Vikas which Prem knows is the copy of a well
known masterpiece. Vikas, thinking that the painting is the original one,
decides to buy it at a very high price. Is this a valid contract?
(Hint : Yes, the contract is valid. Vikas has a wrong impression about the
value of the painting)
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Note : These questions and exercises will help you to understand the unit better Try to
write answers for them. But do not send your answers to the University. These are for
your practice only.
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