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1.0

OBJECTIVES

After studying this unit, you should be able to:
 describe what is consideration
 explain what is lawful consideration and its significance in relation to the validity
of a contract
 explain how inadequacy of consideration does not affect the validity of a
transaction
 state the exceptions to the rule ‘no consideration, no contract’
 explain when the object or the consideration shall be unlawful
 describe the agreements which are considered opposed to public policy.
1.1

INTRODUCTION

In Unit 1 you learnt about the essentials of a valid contract. One such essential, as per
Section 10 of the Indian Contract Act, is 'lawful consideration'. In this unit you will
learn about the meaning of consideration, rules of a valid consideration, effect of
inadequate consideration on the validity of an agreement, enforceability of
agreements without consideration and the circumstances under which consideration is
regarded as unlawful. You will also study about the agreement which are declared
opposed to public policy.
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1.2

WHAT IS CONSIDERATION?

In Mercantile law, the term 'consideration' is used in the sense of quid pro quo which
in turn means 'something in return'. This 'something' may be some benefit right,
interest or profit that may accrue to one party or it may be some forbearance,
detriment, loss or responsibility upon the other party. This explanation of
consideration was given in a very popular English case of Currie v. Misa. Another
simple and good description of 'consideration' is available in Sir Pollock's definition.
In his book 'Pollock on Contracts', he says, "consideration is the price for which the
promise of the other is bought, and the promise thus given for value is enforceable".
Section 2(d) of the Indian Contract Act defines consideration as when at the desire of
the promisor, the promisee or any other person has done or abstained from doing,
or does or abstains from doing, or promises to do or to abstain porn doing
something, such act or abstinence or promise is called a consideration for the
promise.
Examples
1. A agrees to sell his house to B for Ks. 10,00,000. Here B's promise to pay Rs.
10,00,000 is the consideration for A's promise to sell the house and A's td sell, the
house is the consideration for B's promise to pay Rs. 10,00,000.
2. X promises his debtor Y not to file a suit against him for one year on Y's agreeing
to pay him Rs. 100 more. Here the abstinence of X is the consideration for Y's
promise to pay.
Thus, all contracts consist of two clearly separable parts (i) the promise, and (ii) the
consideration for the promise. A person who makes a promise to do or to abstain from
doing something usually does so as a return for some loss, damage, or inconvenience
that may have or may have been occasioned to the other party in respect of the
promise. The benefit so received or the loss, damage or inconvenience so caused is
regarded in law as the consideration for the promise. It should be noted that a promise
without consideration is purely gratuitous and, however, sacred and morally binding
it may be, it cannot create a legal obligation. "No consideration, no Contract" is the
rule of law. The following two cases prove this point.
Abdul Aziz v. Mazum Ali: In this case a person verbally promised the Secretary of
the Mosque Committee to subscribe Rs.500 for rebuilding of a mosque. Cater, he
declined to pay the said amount. Held, there was no consideration and hence the
agreement was void.
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Kedarnath v. Gorie Mohammad; In this Case the defendant had agreed to
subscribeRs. 100 towards the construction of a Townhall at Howrah. On the faith of
the promise, the Secretary called for plans and entrusted the work to contractors and
undertook liability to pay them. Held, the agreement was enforceable being one
supported by consideration in the form of a detriment to the Secretary who had
undertaken a liability to the contractors on the faith of the promise made by the
defendant.
1.3

LEGAL RULES FOR VALID CONSIDERATION

If you analyse the definition of consideration as per Section 2(d), you may notice
certain essential features which are necessary for consideration to be valid and
acceptable legally. These features are also known as the legal rules for consideration.
Let us now study such rules in detail.
1. Consideration must move at the desire of the promisor; To make a contract
binding and enforceable, it is not sufficient that there is consideration but also that
consideration has been supplied at desire of the promisor. Thus, where an act is
done at the desire of a third party and not the promisor, that act cannot constitute
valid consideration. For example, D constructed a market at the instance of the
Collector of a district. The occupants of the shops in the said market promised to
pay D a commission on articles sold through their shops. Held, there was no
consideration because the money was not spent by the plaintiff at the request of
the defendants, but voluntarily for a third person and, thus, the contract was void
(Durga Prasad v. Baldeo).
It does not mean, however, that a promisor must get the benefit personally. The
consideration may accrue to the third party at the request or desire of the
promisor. For example, A, who owes Rs.20,000 to B, persuadedC to pass a
promissory note for the amount in favour of B. C promised B that he would pay
the amount (by passing on a promissory note), and B credited the amount to A's
Account in his books. The discharge of A's account was consideration for C's
promise (through C the promisor had not the received benefit) National Bank of
Upper India v. Bansidhar.
2. Consideration may move from the promisee or any other person. The second rule
as to consideration is that the act which is to constitute consideration may be done
by the promisee himself or by any other person. "Any other person" (that is, a
person other than the grorrisee) is technically referred to as stranger to
consideration. This is sometimes called as doctrine of constructive consideration.
It means, that, as long as there is a consideration for a promise, it is immaterial
who has furnished it.
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The case of Chinnayya v. Ramayya is a good illustration on the point. In this case,
A by a deed of gift transferred certain property to her daughter, with a direction
that the daughter should pay an annuity to A's brother, as had been done by A. On
the same day the daughter executed a writing in favour of the brother, agreeing to
pay the annuity. Afterwards, she declined to fulfil her promise saying that no
consideration had moved from her uncle ('A's brother') The Court, however, held
that the words 'the promisee or any other person' in Section 2(d) clearly show that
the consideration need not necessarily move from the promisee, it may move from
any other person. Hence A's brother was entitled to maintain the suit.
3. Consideration may be past, present or future. The words used in Section 2(d) are
"has done or abstained from doing" refer to past. Similarly, the words "does or
abstains from doing" refer to present, and the words "promises to do or to abstain
from doing" refer to future. Accordingly in India, consideration may be past,
present or future.
Past Consideration : Past consideration is something wholly done, forborne or
suffered before the making of the agreement.
Examples
1. A, a minor, was given the benefit of certain services by the plaintiff. The plaintiff
rendered those services, not voluntarily but at the desire of A. These services were
continued even after majority at the request of A who subsequently promised to
pay an annuity to the plaintiff. It was held that the past consideration was a good
consideration. (Sindhc v. Abraham)
2. A renders some services to B at B's request in the month of November. In
December B promises to pay A a sum of Rs. 100 for his services. The services of
A will be past consideration. A can recover the past amount.
But under English Law past consideration is no consideration. Thus, if the above
promise was made in England, it could not have been enforceable.
Present Consideration : Consideration which moves simultaneously with the
promise is called present consideration. 'cash sales' is an excellent example of the
present consideration.
Future Consideration: When the consideration is to move at a future date, it is
called future or executory consideration. It takes the form of a promise to be
performed in the future. For example, A promises B to deliver him 100 bags of
wheat at a future date. B promises to pay for it on delivery.
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3. Consideration must be of some value: Consideration as defined under Section
2(d) of the Indian Contract Act means some act, abstinence or promise on the part
of the promisee or any other person which has been done at the desire of the
promisor. Should it mean that even a worthless act will be sufficient to make a
good consideration if it is only done at the promisor's desire? If for example,
promises to give hi new Maruti car to B, provided B will fetch it from the garage.
The list of itching the car cannot by any stretch of imagination be called a
consideration for the promise. Yet it is the only act the promisor desired the
promiseeto do. Such an act no doubt, satisfies the words of the definition, but it
does not catch its spirit. In Chidambara v. P.S. Ranga, .Justice Subba Rao of
Supreme Court observed that consideration shall be "something" which not only
the parties regard but the law can also regard as having some value. Similarly, in
Kulasekaraperumalv. Pathakutty, Justice Srinivasan of Madras High Court
observed that though the Indian Contract Act does not 'in terms-so require,
consideration must be good or valuable. It must be real and not illusory. For
example, A promises to pay an existing debt punctually if B, the creditor, gives
him, some discount. The agreement is without consideration as the discount
cannot be enforced as consideration being unreal and illusory.
4. Consideration must be Legal: Consideration which is not legal, naturally, has no
value in the eyes of the law and, therefore, cannot be a real considerationThus, the main points of Legal Rules for Consideration are as follows:
a.
b.
c.
d.
e.
1.4

Consideration must move at the desire of the promisor
Consideration may be supplied by the promisee or any other person
Consideration may be past, present or future
Consideration must be of some value, i.e., it must be real and not illusory
Consideration must be legal.
STRANGER TO A CONTRACT AND STRANGER
TO CONSIDERATION

You have learnt that in India, consideration is permitted to be supplied by any person
and it need not necessarily be supplied by the promisee himself. Thus, the concept of
'stranger to consideration' is a valid and acceptable concept. However, a stranger to
the consideration must be distinguished from a stranger to a contract. A stranger to a
contract means a person who is not a party to the contract. Such a person cannot even
in India, bring a valid suit. For example, A who is indebted to B, sells his property to
C and C promises to pay off the debt to B. In case C fails to pay, B has no right to sue
C being stranger to the contract.
5

Exceptions
The aforesaid rule that a stranger to a contract cannot sue is, however, subject to
certain exceptions. In other words, even a stranger to a contract may enforce a claim
in the following cases :
1. In the case of trusts, the beneficiary may enforce the contract. In Khwaja
Muhammad v. Mussaini Begum, H sued her father-in-law K to recover Rs. 15,000
being the arrears of allowance called Kharchi-i-Pandan-betel box expenses
(Pinmoney) payable to her by K under an agreement made between K and H's
father, in consideration of H's marriage to K's son D. Both H and D were minors
at the time of marriage. The Privy Council held the promise to be enforceable by
H.
2. On the same principle, the provision of marriage expenses of female members of
a Joint. Hindu Family entitle the female member to sue for such expenses on a
partition between male members (Rakhmanbai v. Govind).
3. In the case of an acknowledgement of liability or by past performance thereof. .
Where X receives money from Y for paying it to Z and X admits to Z the receiptof that amount, then X becomes the agent of Z and will be liable to pay the
amount to him.
4. In the case of a family settlement, if the terms of the settlement are reduced into
writing, the members of the family who originally had not been parties to the
settlement, may enforce the agreement. Shuppu v. Subramanium.
5. In the case of assignment of a contract, when the benefit under a contract has been
assigned, the assignee can enforce the contract. Kishan Lal Sadhu v. Pramila
BalaDasi.
1.5

ADEQUACY OF CONSIDERATION

In fact, adequacy of consideration is always the lookout of the promisor. Courts do
not see whether every person making the promise has recovered full return for the
promise. Thus, if 'A' promises to sell a house worth Rs. 8,00,000 for Rs. 80,000 only,
the inadequacy of the price in itself shall riot render the transaction void. But where a
party pleads coercion or undue influence or fraud, inadequacy of consideration will
also be a piece of evidence to be looked into. For example, B agrees to sell a horse
worth Rs. 1,000 for Rs. 10, B denies that his consent to the agreement w& freely
given. .The inadequacy of consideration is a fact which the Court should take into
account in considering whether or not B's consent was freely given. Section 25
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(Explanation 2) of Indian Contract Act also states that an agreement to which the
consent of the party is freely given is not void merely because the consideration is
inadequate; but the inadequacy of the consideration may be taken into account by
the Court in determining the question whether the consent of the promisor was
freely given.
Check Your Progress A
1. What is consideration?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What is quid-pro-quo?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. At whose desire should consideration move?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. Is past consideration valid?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. Can consideration move from a stranger?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
6. Fill in the blanks :
i)
Consideration………. .move at the desire of……………………..
ii) Consideration need not be……………….but it must
some………………....in the eyes of law.
iii) A contract without consideration is.

be

of

7. State whether following statements are True or False.
i)
An act constituting consideration must have been done at the desire or
request of the promisor or a third party.
ii) Consideration must result in a benefit to both the parties.
iii) Past consideration is no consideration.
iv) Consideration may move from the promisee or any other person.
v) A stranger to a contract may sue upon it if the contract is for his benefit.
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vi)

1.6

Consideration must be proportionate to the value of the promise. vii) A
stranger to consideration can sue.
LEGALITY OF AGREEMENTS WITHOUT CONSIDERATION

As discussed earlier, as per Section 10 of the Indian Contract Act consideration is an
important element for a contract to be valid. Section 25 echoes this view and declares
a contract without consideration as void. However, it also recognises certain
exceptions, Besides, section 185 also provides for a case where a contract without
consideration shall be valid. Thus, the circumstances under which a contract, in spite
of no consideration, may be enforceable are stated below:
1. Agreements in writing and registered: An agreement made without consideration
is valid if it is.:
a) expressed in writing,
b) registered (under the law for the time being in force for registration of
documents),
c) made on account of natural love and affection, and
d) is between parties standing in a near relation to each other. For example, an
elder brother, on account of natural love and affection, promised to pay the
debts of his younger brother. The agreement was put to writing and was
registered. Held, the agreement was valid. (Venkataswamy v. Rangaswamy)
You should note that for an agreement to be valid under this clause, the agreement
must be the result of natural love and affection. Nearness of relation by itself does
not necessarily import natural love and affection. Thus, where a Hindu husband
by a registered document, after referring to quarrels and disagreements between
himself and his wife, promised to pay his wife a sum of money for her
maintenance and separate residence, it was held that the promise was
unenforceable Rajlakhi Devi v. Bhootnath.
2. Promise to compensate-Section 25(2) : A promise made without consideration is
valid if
a) it is a promise to compensate (wholly or in part).
b) the person to be compensated has already done something voluntarily, or has
done something which the promisor was legally compellable to do.
Examples
1. A finds B's purse and gives it to him. B promises to give Rs. 100 to A, This is a
valid contract even though A was not engaged for the purpose by B and.
therefore, consideration did not move at the desire of B, the promisor.
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2. A supports B's infant son without asking. B promises to pay A's expenses for so
doing. Once again, this is a contract.
3. Promise to pay a debt barred by limitation act-Section 25(3): A promise to pay a
debt barred by Limitation Act shall be valid without consideration because legally
it remains no longer claimable. You should know that a debt becomes barred
under the Limitation Act, if the same is not claimed within a period of 3, years.
However, a promise to pay a time barred debt (wholly or in part) shall be valid if
i) the promise is put into writing
ii) signed by the debtor or his agent, and
iii) relates to a debt which the creditor might have enforced payment off but for
the law of limitation.
For Example, X owes Y Rs. 800, but the debt is time barred. X signs a written
promise to pay Rs. 600 on account of the debt. This is a valid contract (Section
25).
4. Completed gifts: The rule no consideration, no contract does not apply to
completed gifts. These need not be the result of natural love and affection or near
relation, but the gifts must be complete. (Explanation 1 to Section 25). Completed
gifts mean gifts made and accepted. However a promise to gift is not valid.
5. Agency: For creation of an agency, no consideration is required. You should note
that, however, if no consideration has passed to the agent, he is only a gratuitous
agent and is not bound to do the work entrusted to him, although if he begins the
work he must do it to, the satisfaction of his principal (Section 185).
6. Charity: If a person promises to contribute to charity and on this faith the
promisee undertakes a liability to the extent not exceeding the promised
subscription, the contract shall be valid (Kedarnath v. Gorie Mohammad).
To sum up, an agreement without considerationshall be valid in the following cases:
1. If the agreement is in writing and registered resulting from natural love and
affection between persons in near relationship.
2. If it is a promise to compensate for something voluntarily done for the
promisor.
3. If it is a written promise to pay a debt barred by the law of limitation.
4. If it is a promise with regard to completed gi.fts, i.e., gifts madeand accepted
by the other.
5. If it relates to creation of an agency.
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6. If it is a promise to contribute to charity and with this faith, the promisee
undertakes a liability.
1.7

LEGALITY OF OBJECT AND CONSIDERATION

In most of the cases, the words 'Object' and 'Consideration' mean the same thing. But
in some cases they may be different. For example, where money is borrowed for the
purpose of the marriage of a minor, the consideration for the contract is the loan and
the object is the marriage. We have already noted that an agreement will not be
enforceable if its object or the consideration is unlawful. According to section 23 of
the Act, the consideration and the object of an agreement are unlawful in following
cases :
1. If it is forbidden by law: If the object or the consideration of an agreement is the
doing of an act forbidden by law, the agreement is void. An act or an undertaking
is forbidden by law when it is punishable by the criminal law of the country or
when it is prohibited by special legislation derived from the legislature.
Examples
i) A loan granted to the guardian of a minor to enable him to celebrate the
minor's marriage in contravention of the Child Marriage Restraint Act is
illegal and cannot be recovered back (Srinivas v. Raja Ram Mohan).
ii) A promises to drop prosecution which he has instituted against B for robbery,
and B promises to restore the value of the things taken. The agreement is void,
as its object is unlawful (Illustration (h) to Section 23).
2. If it defeats the provisions of any law: If it is of such a nature that if permitted, it
would defeat the provisions of any law. In other words if the object or the
consideration ofan agreement is of such a nature that, though not directly
forbidden by law, it would defeat the provisions of the law, the agreement is void.
For example, A's estate is sold for arrears of revenue under the provisions of an
Act of the Legislature, by which the defaulter is prohibited from purchasing the
estate. B, upon the understanding with A, becomes the purchaser and agrees to
convey the estate to A for the price which B has paid. The agreement is void as it
renders the transaction, in effect, a purchase by the defaulter, and would so defeat
the object of the law (Illustration (i) to Section 23).
3. If it is fraudulent: An agreement with a view to defraud others is void. For
example,A, B and C enter into an agreement for the division among them of gains
acquired or to be acquired, by them by fraud. The agreement is void as its object
is unlawful.
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4. If it involves or implies injury to the person or property of another. If the
object of an agreement is to injure the person or property of another, it is void. For
example, A borrowed Rs. 100 from B. A executed a bond promising to work for
B without pay for 2 years and in case of default agreed to pay interest at a very
exorbitant rate and the principal amount at once. Held, the contract was void
(RalmSaroop v. Bansi).
5. If the Court regards it as immoral or opposed to public policy: An agreement
whose object or consideration is immoral or is opposed to the public policy, is
void. For example, A let a cab on hire to B, n prostitute, knowing that it would be
used for immoral purposes. The agreement is void (Pearce v. Brooks).
Partial Illegality
Section 24 of the Indian contract Act provides that if any part of a single
consideration for one or more objects, or any one or any part of any one of several
consideration for a single object, is unlawful, the agreement is void. For example, A
promises to supervise the business on behalf of B, a licensed manufacturer of some
permissible chemicals and some contraband items. B promises to pay A a salary of
Rs. 10,000 per month. The agreement is void, the object of A's promise and the
consideration for B's promise being in part unlawful.
It is well settled that if several distinct promises are made for one and the same lawful
consideration, and one or more of them be such as the law will not enforce, that will
not of itself prevent the rest from being enforceable. The test is whether a distinct
consideration which is wholly lawful can be found for the promise called in question.
According to Justice Wiles, the general rule is that, where you cannot sever the illegal
from the legal part of a convenant, the contract is altogether void; but where you can
sever them, whether the illegally be created by statute or by the common law, you
may reject the bad part and retain the good.
Check Your Progress B
1. State whether the following statements are True or False.
i) A promise to gift is enforceable by the donee.
ii) A verbal promise to pay a debt barred by the Limitation Act is enforceable.
iii) A promise to compensate a voluntary act done in the past id valid,
iv) An agent is bound to do a promised act in spite of no quid pro quo. v) An
agreement to commit fraud is voidable.
2. A agrees for illicit cohabitation with B. B agrees to pay a fixed monthly
allowance in consideration of her services.
i) State whether the agreement is valid or not. Give reasons.

11

………………………………………………………………………………………
………………………………………………………………………………………
………………………………………………………………………………………
………
ii)
Is the agreement valid if the payment is in respect of past cohabitation
with a married woman with or without the knowledge of her husband?
………………………………………………………………………………………
………………………………………………………………………………………
………………………………………………………………………………………
………
3. A few persons agree to purchase shares of a company in order to induce other
persons to believe, contrary to the fact, that there is a bonafide market for the
shares. Is such an agreement lawful?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
1.8

AGREEMENTS OPPOSED TO PUBLIC POLICY

It is very difficult to define the term 'public policy' with any degree of precision
because ‘public policy', by its very nature, is highly uncertain and fluctuating. It
keeps on varying with the habits and fashions of the day, with the growth
ofcommerce and usage of trade. In England, Lord Halsbury in case of Janson v.
Drieftein Consolidated Mines Etd, observed "that categories of public policy are
closed, and that no court can invent a new head of public policy." Section 23 of the
Indian Contract Act, however, leaves it open to court to hold any contract as unlawful
on the ground of being opposed to public policy.
In simple words, it may be said that an agreement which conflicts with morals of the
time and contravenes any established interest of society, it is void as being against
public policy. Thus, an agreement which tends to be injurious to the public or against
the public good is void as being opposed to public policy. According to Mulla,
"Agreements may offend against the public policy, or tend to the prejudice of the
State in time of war (trading with the enemies, etc.), by tending to the perversion or
abuse of municipal justice, (stifling prosecution, champerty, maintenance) or in
private life by attempting to impose inconvenient and unreasonable restrictions on the
free choice of individuals in marriage or their liberty to exercise any lawful trading or
calling.”
Heads of Public Policy
The commonly accepted grounds of public policy include:
12

1. Trading with Enemy : All contracts made with an alien (foreigner) enemy, unless
made with the permission of the Government, are illegal on the ground of public
policy.
2. Agreements for stifling prosecution: Contracts for compounding or suppressing of
criminal charges for offences of a public nature are illegal and void. The Law
states "you cannot make a trade of your felony (crime), you cannot convert a
crime into a source of profit". It is observed in Sudhindra Kumar v. Ganesh
Chandra, that no court of law can countenance or give effect to an agreement
which attempts to take the administration of law out of the hands of the judges
and put it in the hands of private individuals. For example, A knowing that B has
committed a murder, obtains a promise from B to pay him (A) Rs. 1,00,000 in
consideration of not exposing B. This is a case of stifling prosecution and the
agreement is illegal and void.
3. Contracts in the nature of champerty and maintenance: In England agreement of
'maintenance' and 'champerty' are void on the ground of their being opposed to
public policy. 'Maintenance' means the promotion of litigation in which a person
has no interest of his own. In other words, where a person agrees to maintain a
suit, in which he has no interest, the proceeding is known as Maintenance. Thus,
maintenance tends to encourage speculative litigation. 'Champerty' is a bargain
whereby one party is to assist another in recovering property and, in turn, is to
share in the process of the action. Under English Law, both of these agreements
are declared illegal and void. Indian Law is different. In Raja Venkata
Subhadrayamma Guru v. SreePusapathiVenkatapathi Raju, the Privy Council held
that champerty and maintenance are not illegal in India, and that Courts will
refuse to enforce such agreements only when they are found to be extortionate
and unconscionable and not made with the bonafide object of assisting the claims
of the person unable to carry on litigation himself. In other words, only those
agreements which appear to be made for purposes of gambling in litigation and
for injuring or oppressing others, by encouraging unholy litigation, will not be
enforced, but not all agreements of champerty or maintenance. Thus, an
agreement to render services for the conduct of litigation in consideration of
payment of 50 per cent of the amount recovered through Court would be legally
enforceable. But, where it was found that the value of the part of the estate
promised to be conveyed amounted to Rs. 64,000 in return for Rs. 12,000 which
was to be spent by the financier on the prosecution of an appeal in the Privy
Council, it was held that although the agreement was bonafide, it could not be
enforced, the reward being extortionate and unconscionable.
4. Agreements for the sale of publicoffices and titles: Traffic by way of sale in
public offices and appointments obviously tends to the prejudice of the public
13

service by interfering with theselection of the best qualified persons. Such sales
are; therefore; unlawful and void.
Examples
 A promises to pay B Rs. 5,000 if B secures him an employment in the public
service. The agreement is void.
 Similarly, where A promises to pay a sum to B in order to induce him to retire
so as to provide room for A's appointment to the public office held by B, the
agreement is void (Saminatha v. Muthusarni).
5. Agreements in restraint of parental rights. According to law, the father is the
guardian of his minor child. After the father, the right of guardianship vests in the
mother. This right cannot be bartered away by any agreement. Thus the authority
of a father cannot be alienated irrevocably and any agreement purporting to do so
is void. For example, a father having two minor sons agreed to transfer their
guardianship in favour of Mrs. Annie Besant and also agreed not to revoke the
transfer. Subsequently he filed a suit for recovery of the boys and a declaration
that he was the rightful guardian, the court held that he had the right to revoke his
authority and get back the children (GidduNarayanish v. Mrs. Annie Besant).
6. Agreements in restraint of marriage: Under Section 26, every agreement in
restraint of the marriage of any person other than a minor is void. (You will study
it in detail in Unit 6).
7. Marriage brokerage or brokage contracts. A marriage brokerage contract is one in
which, in consideration of marriage, one or the other of the parties to it, or their
parents or third parties receive a certain sum of money. Accordingly, dowry is a
marriage brokerage and hence unlawful and void.
In the case of Venkatakrishna v. Venkatachalam, a sum of money was agreed to
be paid to the father in consideration of his giving his daughter in marriage. Held,
such a promise amounted to a marriage brokerage contract and was void.
Similarly, where a purohit was promised a certain sum of money in consideration
of procuring a second wife for the defendant, it was held that the promise was
opposed to public policy and, thus, void (Vaithvanathan v. Gangaraju).
In the above case, if marriage had been performed and the money remains unpaid,
it cannot be recovered in a Court of Law. But, if the money had been paid and
marriage also performed, the money cannot be got back.
8. Agreements in restraint of legal proceedings : Section 28 specifies two kinds of
agreements as void: (i) an agreement by which a party is restricted absolutely
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from enforcing his legal rights arising under a contract by the usual legal
proceedings in the ordinary tribunals, and (ii) an agreement which limits the time
within which the contractual rights may be enforced. It is discussed in more detail
in Unit 6.
9. Agreements interfering with course of justice: Any agreement for the purpose to
the effect of using improper influence of any kind with judges or officers of
justice is void.
10. Agreements in restraint of trade: In India, agreements in restraint of trade,
whether the restraint is total or partial, are declared void under Section 27. These
have been discussed in detail in Unit 6.
11. Agreements tending to create monopolies: Being opposed to public interest, the
contracts tending to create monopolies are void. For example, in District Board of
Jhelum v. Harichand a local body granted a monopoly to A to sell vegetables in a
particular locality. Held, the agreement was void.
12. Agreement in restraint of personal liberty: Agreements which unduly restrict the
personal freedom of persons are void and illegal being against-public policy. For
example, X, the debtor, borrowed money from Y, the money lender, on the
promise that he would not, without his written consent, leave his job, borrow
money, dispose of his property or change his residence. Held, the agreement was
void and illegal as it restricted the personal freedom of X (Harwood V. Miller's
Timber and Trading Co.)
Check Your Progress C
1. A promises to pay his lawyer a fee of Rs. 5,000 if he wins the suit and also
promises to transfer to him part of the property in dispute. Can the lawyer recover
the promised fee and also claims share in the property?
…………………………………………………………………………………………
…………………………………………………………………………………………
2. A promises to pay Rs. 1,000 per month to a married womanB, in consideration of
B living in adultery with A and acting as his house-keeper. Can B lawfully
recover the amount, if A later refuses to pay her?
…………………………………………………………………………………………
…………………………………………………………………………………………
1.9

LET US SUM UP

Consideration (the quid pro quo), is an essential element to make a contract valid and
enforceable. Consideration to be valid must not only be supplied at the desire of the
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promisor but also should be real and legal. It need not, however, necessarily be
supplied by the promisee or be adequate.
Section 25 which declares a contract without consideration as no contract also
recognises certain exceptions whereunder in spite of there being no consideration
contract shall be valid and enforceable. Section 185 further adds to the list of these
exceptions. Thus, the contracts without consideration are valid in the following cases:
i)
ii)
iii)
iv)
v)

agreements which are the result of natural love and affection between parties
standing in a near relationship, if the agreement is written and registered,
a promise to compensate for something voluntarily,
a promise to pay a time-barred debt
completed gifts (i.e., gifts offered and accepted) are valid, but a promise to gift
cannot be enforced, and
contracts of agency.

The consideration or object of a contract shall be unlawful where: i) it is forbidden by
law, ii) if permitted would defeat the provisions of any law, iii) it is fraudulent, iv) it
involves or implies injury to the person or property of another, and v) the court
regards it as immoral, or opposed to public policy.
What agreements shall be construed against public policy is not defined anywhere in
the Act. On analysis of judicial pronouncements, such agreements may be said to
include: (1) trading with enemy, (2) agreements for stifling prosecution, (3)
champerty and maintenance contracts, (4) agreements for sale of public offices and
titles, (5) agreements in restraint of parental rights, (6) marriage brokerage or brokage
contracts, (7) agreements interfering with course of justice (8) agreements to create
monopolies, (9) agreement in restraint of trade. (10) agreements in restraint of
marriage, (11) agreement in restraint of personal liberty, and (12) agreement in
restraint of legal proceedings.
1.10

KEY WORDS

Detriment: It connotes a meaning similar to loss. In particular, it means damage or
injury to one's interest.
Maintenance and Champerty : These two expressions are normally used together in
law. 'Maintenance' means the promotion of litigation in which a person has no interest
of his own. ‘Champerty’, on the other hand, is a bargain whereby one party., is to
assist another in recovering property and in turn is to share in the proceeds of the
action.
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Quid-pro-quo: This latin expression means 'something in return'.
Stifling Prosecution : Withholding information which may lead to the prosecution of
another. The intention is to make a personal gain/ bargain.
Stranger to Consideration : A person who is a party to the contract but has not
supplied the consideration himself. Instead, the consideration is supplied for him by
some other person.
Stranger to Contract: A person who is not a party to the contract.
1.11

ANSWERS TO CHECK YOUR PROGRESS

A

1. Consideration is the price for which the promise of the other is bought.
2. 'Quid-pro-quo' is a latin expression meaning ‘something in return'
3. The promisor
4. Yes
5. Yes
6. i) must, the promisor
ii) adequate, value
iii) void-ab-initio-(nudumpactum)
7i) False ii) False iii) False iv) True v) True vi) False vii) True

B

1. i) False ii) False iii) True iv)True v) False
2. i) No. Consideration is unlawful (Sec. 23)
ii) Consideration is unlawful
3. No. Section 23, unlawful object. Involves injury to the person or property
of another. Similar decision was given in Gherulal Parekh v. Mahadeo.

C

1. Lawyer can recover the promised fee but not share in the property. Read the
discussion on Champerty and Maintenance.
2. No, the agreement being for an immoral act is against public policy and
thus void (Section 23).

1.12

TERMINAL QUESTIONS

1.
2.
3.
4.

Define 'Consideration'. Discuss various types of considerations.
Do you agree with the view 'No Consideration, No Contract?
In what cases a contract without consideration is not valid.
Discuss the rule that a stranger to a contract cannot sue on the contract. Are there
any exceptions to this rule?
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5. 'A stranger to contract cannot sue, but a stranger to consideration can sue'. Do you
agree?
6. "Insufficiency of consideration is immaterial, but a valid contract must be
supported by lawful and real consideration." Comment.
7. Under what circumstances is the object or consideration of a contract deemed
unlawful? Illustrate with examples.
8. Discuss the doctrine of public policy. Give examples of agreements that are
considered opposed to public policy.

Note: These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University. These are for
your practice only.
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Key Words
Answers to Check Your Progress
Terminal Questions

2.0

OBJECTIVES

After studying this unit, you should be able to:
 describe and, identify agreements which are void-ab-initio or become void
subsequently
 explain the status of agreements in restraint of marriage, trade and legal
proceedings
 describe uncertain agreements and state whether such agreements shall be valid or
not
 define wagering agreements, state their legal status and distinguish between such
agreements and other similar contracts
 state the effect of 'impossibility' on contracts and their legal status.
2.1

INTRODUCTION

You have already learnt about the term 'void agreement'. In this unit you will study
about the various agreements which have been specifically declared void and the
agreements which (on the face of it) appear to be void but are not treated as such.
This unit also includes detailed discussion on contingent contracts.
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2.2

VOID AGREEMENTS

Section 2(g) of the Indian Contract Act defined a void agreement as, "an agreement
not enforceable by law". Some agreements are void-ab-initio which means that they
are unenforceable right from the time they are made. For example, you learnt that an
agreement with a minor or a person of unsound mind is void-ab-initio. Such an
agreement does not become a contract at all. There may, however, be some agreement
which, when made, are enforceable (i.e., they are contracts) but later, due to
development of certain circumstances or change in circumstances, the contracts
becomes unenforceable. When they become unenforceable they are called 'void
contracts'. For example, A agrees to sell B a ship load of sugar on its way from Cuba ,
to India. Due to heavy storm, the sea water enters the ship and the whole sugar
getswet. This makes the contract void as A cannot compel B to accept wet sugar in
place of sugar saying it is the same sugar, only its form having changed. So also B
cannot insist A to deliver him the agreed sugar or else pay damages. Then, there are
certain agreements which have been expressly declared void under certain provisions
of the contract Act or any other law.
The following types of agreements have expressly been declared void under various
sections of the Indian Contract Act.
1. Agreements by or with persons incompetent to contract (sections 10 & 11).
2. Agreements entered into through a mutual mistake of fact between the parties
(section 20).
3. Agreement, the object or consideration of which is unlawful (section 23).
4. Agreement, the consideration or object of which is partly unlawful (section 24).
5. Agreement made without consideration (section 25).
6. Agreements in restraint of marriage (section 26).
7. Agreements in restraint of trade (section 27).
8. Agreements in restraint of legal proceedings (section 29).
9. Wagering agreement (section 30).
10. Impossible agreement (section 56).
11. An agreement to enter into an agreement in the future.
In Units 3 to 5 you have already read about agreements in items 1 to 5 listed above.
We shall, now study the rest of the 'void agreements' i.e., items 6 to 12,
2.2.1 Agreements in Restraint of Marriage
According to section 26 of the Indian Contract Act, every agreement in restraint of
the marriage of any person, other than a minor, is void. The restraint may be general
or partial. Thus the party may be restrained from marrying at all, or from marrying for
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a fixed period, or from marrying a particular person or a class of persons. For
example, A promised to marry none else except B, and in default pay her a sum of Rs.
2,000. A married some one else and B sued A for recovery of Rs. 2,000. Held, the
agreement was in restraint of marriage and as such void (Lowe v. Peers).
However, a penalty upon remarriage may not be construed as a restraint of marriage.
Thus, an agreement between two co-widows that if 'one of them remarried she should
forfeit her right to her share in the deceased husband's property, has been upheld (Rao
Rani v. Culab Rani). Similarly, a provision in Nikah Nama (marriage ,agreement) by
which a Muslim husband authorises his wife to divorce herself from him in the event
of his remarrying a second wife is not void. Thus, if the wife divorces herself from
the husband on his marrying a second wife, the divorce shall be valid, and she will be
entitled to maintenance from him (Badu v. Badarannessa).
2.2.2 Agreements in Restraint of Trade
Freedom of trade and commerce is a fundamental right protected by Article 19(g) of
the Constitution of India, Just as the Legislature cannot take away individual freedom
of trade, so also the individual cannot barter it away by an agreement. As per Justice
James, V. C., "public policy requires that every man shall be at liberty to work for
himself, and shall not be at liberty to deprive himself or the state of his labour, skill or
talent, by any contract that he enters into". Courts, therefore, do not allow any
tendency to impose restrictions upon the liberty of an individual to carry on any
business, profession or trade.
In India, the law on the subject is contained in section 27 which reads: Every
agreement by which any one is restrained from exercising a lawful profession, trade
or business of any kind, is to that extent void. Thus, all agreements in restraint of
trade, whether general or partial, qualified or unqualified, are void.
Examples
1. In Patna city 29 out of 30 manufacturers of combs agreed with R to supply him
combs and not to any one else. Under the agreement R was free to reject the
goods if he found there was no market for them. Held, the agreement amounted to
restraint of trade arid was thus void (Sheikh Kalu v. RamasaranBhugat).
2. J, an employee of a company, agreed not to employ himself in a similar business
within a distance of 800 miles from Madras after leaving the company's service.
Held, the agreement was void (Oakes & CO. v. Jackson).
3. A and B carried on business of braziers in a certain locality in Calcutta. A
promised to stop business in that locality if B paid him Rs. 900 which he had paid
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to his workmen as advance. A stopped his business but B did not pay him the
promised money. Held, the agreement was void and, therefore, nothing could he
recovered on it. (Madhab v. Raj Coomar).
Exceptions
There are two exceptions to this rule: 1) those created by statutes, and 2) those arising
from judicial interpretations of section 27.
Statutory Exceptions : Following are the exceptions created by the statutes :
1. Sale of Goodwill: The seller of goodwill of a business may agree with the buyer
thereof not to carry on a similar business within specified local limits. Such a
restraint shall be valid, if limits are reasonable (section 27). Please note that the
reasonableness of restrictions will depend upon many factors, such as the area in
which the goodwill is effectively enjoyed, the price paid for it and above all, the
nature of the business. For example, a seller of immitationjewellery in England,
sold his business to B and promised that for a period of two years he would not
deal (a) in immitationjewellery in England (b) in real jewellery in certain foreign
countries. The first promise alone was held lawful. The second promise is void
and the restraint was unreasonable in point of space and nature of business
(Goldsoll V. Goldman).
2. Certain restraints in partnership: There are four provisions under the
Partnership Act which recognise agreements in restraint of trade as valid.
Accordingly, partners may agree that:
a) A partner shall not carry on any business other than that of the firm while he is
a partner [section 1l(2) of the Indian Partnership Act, 19321.
b) A partner on ceasing to be a partner will not carry on any business similar to
that of the firm within a specified period or within specified local limits. The
agreement shall be valid only if the restrictions are reasonable [section 36(2)
of the Indian Partnership Act, 1932].
c) Partners may, upon or in anticipation of the dissolution of the firm, make an
agreement that some or all of them will not carry on a business similar to that
of the firm within a specified period or within specified local limits. Such an
agreement shall be valid provided the restrictions imposed are .reasonable
(section 54 of the Indian Partnership Act, 1932).
d) A partner may, upon the sale of the goodwill ofa firm, make an agreement that
such partner will not carry on any business similar to that of the firm within a
specified period or within specified local limits. Any such agreement shall be
valid if the restrictions imposed are reasonable [section 55(3) of the Indian
Partnership Act, 1932].
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Exceptions
Under Judicial Interpretations : Following are the exceptions arising under Judicial
interpretation of section 27 of Indian Contract Act.
1. Trade Combinations: Business combinations with the idea of regulating
business and not restraining it have been held to be desirable in public interest.
Restraints imposed by such associations are, therefore, not to be declared void on
grounds of restraint of trade. In the case of Haribhai v. Sharef Ali, four ginning
factories entered into an agreement fixing uniform rate for ginning cotton and
pooling their earnings to be divided between them in certain proportions. The
Bombay High Court held the agreement to be valid and enforceable. Bur the
Courts would not allow a restraint to be imposed disguised as trade regulations.
Thus, an agreement between certain persons to carry on business with the
members of their caste only (Vaithelinga v. Saminada), and an agreement to
restrict the business of sugar mill within a zone allotted to it, have been held void
(Carew & Co. Ltd. v. North Bengal Sugar Mills).
2. Exclusive Dealing Agreements: Reasonable agreements to deal in the products
of a single manufacturer or to sell the whole produce to a single dealer have been
upheld to be valid and not in restraint of trade. Thus, the following agreements
were upheld as enforceable:
i)

An agreement by a manufacturer of dhotis to supply 1,36,000 pairs of certain
description to the defendent and not to sell goods of that kind 10 any other
person for a fixed period (Carliles Nephew & Co. v. RicknauthBuckte mull).
ii) An agreement by a person to sell all the salt manufactured by him to a firm
for five years (Mackenzie v. Sriramiah).
iii) An agreement by a person to sell all the mica produced by him to the
plaintiffs, and not to any other firm nor to keep any in stock (Subha Naidu v.
Haji Badshah Sahb).
iv) An agreement by a buyer of goods for Calcutta Market, not to sell them in
Madras.
However, where a manufacturer or supplier, after meeting all the requirements
of a buyer, has surplus to sell to others, he cannot be restrained from doing so
(Shaikh Kialu v. Ram Saran Bhagat). Similarly, exclusive dealing agreements
shall not be valid if their terms are unreasonable or they unreasonably check
competition (Esso Petroleum Co. v. Harper's Garage Ltd.).
3. Service Agreements: An agreement of service by which a person binds himself
during the term of the agreement not to take service with anyone else or, directly
or indirectly, take part in or promote or aid any business in direct competition
with that of his employer is valid (Charles Worth v. Macdonnld). For example, A
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agreed to become assistant for three years to B who was a doctor practising at
Zanzibar. It was agreed that during the term of the agreement A was no1 to
practise on his own account in Zanzibar. After one year, A started his own
practice. Held, the agreement was valid and A could be restrained by an
injunction from doing so,
These days it is a common practice to appoint trainees. A service bond is normally
got signed whereby the trainee agrees to serve the organisation for a stipulated period.
Such agreements, if reasonable, do not amount to restraint of trade and hence are
enforceable. But an agreement to restrain an employee from competing with his
employer after the termination of his employment may not be allowed by the courts.
Thus, in the case of Brahamputra Tea Co, v. E. Scarth, where an attcmpt was made to
restrain a servant from competing for 5 years after the period of service, the court
disallowed it,
Check Your Progress A
1. Are the following agreements valid?
a) A sells the goodwill of his business in South Delhi to B and agrees with him
not to carry on a similar business within the boundaries of South Delhi.
………………………………………………………………………………………
………………………………………………………………………………………
b) X,an optical surgeon, employs Y as his assistant for a term of 3 years and y
agrees not to practise as a surgeon during this period.
………………………………………………………………………………………
………………………………………………………………………………………
c) A, a shopkeeper of Hauz Khas Market, agrees to pay B, his rival in business, a
sum of money as compensation if B closes his business there.
………………………………………………………………………………………
………………………………………………………………………………………
2. N sold his business and goodwill by an agreement. The agreement provided that
the company: (i) not to practice the same trade for 25 years, and (ii) not to engage
in any business competing or liable to compete in any way with the business that
the company may engage itself in.
…………………………………………………………………………………………
…………………………………………………………………………………………
3. A and B were rival shopkeepers in the same locality. A agreed to pay B a certain
sum of money if B closes his business in that locality. B accordingly did so, but A
refused to pay. Can B claim the promised amount.
…………………………………………………………………………………………
…………………………………………………………………………………………
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4. A, a doctor in Madras, employed another doctor B, as an assistant for a period of
three years on a salary of Rs. 1,000 per month. The agreement between A and B
provided that after termination of his employment B shall not practice as a doctor
in Madras within a radius of one mile of A's dispensary for a period of one year,
and if R did so, B should pay Rs. 10,000 to A as liquidated damages. Immediately
after the termination of his employment B begins to practice as a doctor next door
to A's dispensary. Shall A succeed if he sue B for the recovery 'of Rs. 10,000?
…………………………………………………………………………………………
…………………………………………………………………………………………
2.2.3 Agreements in Restraint of Legal Proceedings
Section 28 of the Indian Contract Act regards the following two restraints of legal
proceedings as void.
1. Restriction on Legal Proceedings: An agreement by which a party is restricted
absolutely from enforcing his legal rights under, or in respect of, any contract by
the usual legal proceedings in the ordinary tribunals. For example, a contract
contains a stipulation that no action should be brought upon it in case of breach,
Such a stipulation would be void because it would restrict both parties from
enforcing their rights under the contract in the ordinary tribunals. But, a contract
whereby it is provided that all disputes arising between the parties should be
referred to the arbitration, whose decision shall be accepted as final and binding
on both parties of the contract, is not invalid. The courts have power, in spite of
such a stipulation, to set aside the decision of the arbitrator on grounds of
misconduct on the part of the arbitrator.
A contract may contain a double stipulation that any dispute between the parties
should be settled by arbitration, and neither party should enforce his rights under
it in a court of law. Such stipulation would be valid as regards its first branch.
(i.e., all disputes between the parties should be referred to arbitration, because that
stipulation itself would not have the effect of ousting the jurisdiction of the courts.
But the latter branch of the stipulation (i.e., neither party should enforce his rights
under it in a court of law) would be void because by that the jurisdiction of the
court would be necessarily excluded. Further, it should be noted that the
restriction imposed upon the right to sue should be absolute in the sense that the
parties are precluded from pursuing their legal remedies in the ordinary tribunals.
Thus, where there are two courts, bothof which have jurisdiction to try a suit, an
agreement between the parties that the suit should be filed in one of those courts
alone and not in the other, does not contravene the provisions of section 28
(Milton & Co. v. Ojha Automobile Co.).
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2. Limitation of Time: Another type of agreement rendered void by section 28 is
where an attempt is made by the parties to restrict the time within which an action
may be brought so as to make it shorter than that prescribed by the law of
limitation. For example, according to the Indian Limitation Act, an action for
breach of contract may be brought within three years from the date of breach. If a
clause in an agreement provides that no action should be brought after two years,
the clause is void.
A clause in a policy of life insurance declaring that "no suit to recover under this
policy shall be brought after one year from the death of the assured" was held
void. However, cases of the above sort are distinguished from those which
provide for surrender or forfeiture of rights if no action is brought within the
stipulated time. A clause in a policy of life insurance provided "if a claim be made
and rejected and an action or suit be not commenced within three months after
such rejection ..., all benefits under the policy shall be forfeited." This clause was
held valid.
2.2.4 Uncertain Agreements
An agreement is called an uncertain agreement when the meaning of that agreement
is not certain or capable of being made certain. Such agreements are declared void
under section 29.
Examples
1. A agrees to sell to B "one hundred tons of oil". The agreement is void for
uncertainty since there is no clarity in the agreement what kind of oil was
intended.
2. A agrees to sell B "my white horse for Rs. 5,000 or Rs. 10,000". There being
nothing to show which of the two prices was to be given, the agreement is void.
In the case of Guthying v. Lynn, a horse was bought for a certain price coupled with a
promise to give £ 5 more if the horse proved lucky. The agreement was held void for
uncertainty. The Court had no machinery to determine what luck the horse had
brought to the buyer.
Cases relating to uncertain agreements have generally arisen in connection with the
sale of goods where uncertainty is related to the price. For example, where goods are
sold, the price being payable subject to 'hire-purchase' terms (Scammell v. Custen) or
at such price as should be agreed upon between the parties (May & Butcher v. The
Kind), the agreement in each case was held void for uncertainty as to price. However,
you should note that where the price is left to be fixed by a third party, there is no
uncertainty and the agreement will be enforceable. For example, where A agrees to
sell to B one thousand kilograms of rice at a price to be fixed by C, there is no
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uncertainty as the price is capable of being made certain. The agreement, therefore, is
not rendered void. Similarly, if the agreement is totally silent as to price, it will be
valid, as in that case, section 2 of the Sale of Goods Act will apply and the reasonable
price shall be payable.
Certain other illustrations where agreements have been declared void for uncertainty :
1. An agreement to grant a lease when no date of commencement is expressly or
impliedly fixed (GiribalaDasi v. KalidasBhanga). But when the commencement
of a lease, is dependent upon a contingency, which has occurred, the agreement is
not void (Sitlani v. Viroosing).
2. An agreement to pay a certain amount, after deductions as would be agreed upon
between parties (Kalpana Devara v. Krishna Mitter).
3. A contract to negotiate (Courtney and Fairbaion Ltd. v. Tolani Bors. (Hotels)
Ltd.)
4. A defendant passed a document to the Apra Savings Bank whereby he promised
to pay to the manager of the bank the sum of Rs. 10 on or before a certain date
and a similar sum monthly every succeeding month. It was held that the
instrument could not be regarded as a promissory note as it was impossible from
its language to say for what period it was to continue and what amount was to be
paid under it (Carter v. The Agra Savings Bank).
Certain illustrations where agreements have been held not to be uncertain:
1. A, who is a dealer in coconut oil only, agrees to sell to B "one hundred tons of
oil". The nature of A's trade indicates the meaning of the words, and A has
entered into a contract for the sale of one hundred tons of coconut oil.
2. A agrees to sell B "all the grain in my granary at Ramnagar". There is no
uncertainty here to make the agreement void.
3. A agrees to sell B one hundred tons of coconut oil at a price to be fixed by C, As
the price is capable of being made certain, there is no uncertainty here to make the
agreement void.
2.2.5 Wagering Agreements
The Indian Contract Act does not define a wager. A wagering agreement, according
to Sir William Anson, is a promise to give money or money's worth upon the
determination or ascertainrn6nt of an uncertain event. Cockburn C.J. defined it as "a
contract by A to pay money to B on the happening of a given event in consideration
of B's promise to pay money to A on the event of no happening." Thus, a wagering
agreement is an agreement under which money or money's worth is payable, by one
person to another on the happening or non-happening of a future uncertain event. For
example, A and B bet as to whether it would rain on a particularday or not-A
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promising to pay Rs. 100 to B if it rained, and B promising an equal amount to A, if it
did not. This agreement is a wager.
Essentials of a Wagering Agreement: From the above description of a wagering
agreement, following essentials may be noted.
1. Uncertain event; The first thing essential to wager is that the performance of the
bargain must depend upon the determination of an uncertain event. An event may
be uncertain either because it is yet to take place or it might havealready happened
but the parties are not aware of its result.
2. Mutual chances of gain or loss: The second essential feature is that upon the
determination of the contemplated event each party should stand to win or lose. If
either of the parties may win but cannot lose, it is not a wagering agreement.
3. Neither party to have control over the event: Neither party should 'have control
over the happening of the eventone way or the other. If one of the parties has the
event in his own hands, the transaction lacks an essential ingredient of a . wager.
4. No other interest in the event: Further, neither party should have interest in the
happening of the event other than the sum or stake he will win or lose.
5. Promise to pay money or money's worth: Lastly, to constitute wager, the promise
should be to pay money or money's worth only.
Effects of Wagering Agreement: An agreement by way of wager is void. Section 30
provides: agreements by way of wager are void; and no suit shall be brought for
recovering anything alleged to be won on any wager or entrusted to any person to
'abide by the result of any game or other uncertain event on which any wager is
made. Thus, in India, unless the wager amounts to a lottery (it is a crime according to
section 294-A of the Indian Penal Code), it is not illegal but simply void. For
example, A borrows Rs. 500 from B to pay to C, to whom A has lost a bet.
Agreement between A and B is valid. It should be noted that in Maharashtra and
Gujarat they have been declared illegal.
Lotteries: Lottery is an arrangement for the distribution by chance among persons
purchasing tickets. The dominant motive of the participants need not be gambling.
Where, however, a wagering transaction amounts to a lottery, it is illegal and
comesunder section 294-A of the Indian Penal Code. This section reads as follows:
Whoever keeps an office or place for the purpose of drawing any lottery
notauthorised by Government, shall be punished with imprisonment of
eitherdescription for a term which may extend to six months, or with fine or with
both.
And whoever published any proposal to pay any sum or to deliver goods, or to do or
forbear doing any-thing for the benefit of any person, on any event or contingency
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relative or applicable to the drawing of any ticker, lot number offigure in any such
lottery, shall be punished with fine which may extend to one thousand rupees,
In the case of Universal Mutual Aid and Poor Houses Association v. Thoppa Naidu,
monthly subscriptions were collected to raise a donation fund to carry out charitable
objects. A substantial portion of the interest accruing on the fund so raised was
utilised in granting loans free of interest and cash bonuses to certain subscribers, the
names and amounts to be determined by means of drawings. The court held that the
business carried on by the company was a lottery and, therefore, illegal though there
was a charitable or philanthropic purpose annexed to the lottery. The company was,
therefore, ordered to be wound up.
A cycle and gramophone dealer started a chit with 100 subscribers, each subscribing
Rs. per month, for a period of 20 months. There was to be a monthly draw in which
the subscriber whose number or name drawn was given a cycle or a gramophone at
his option and relieved from further liability to pay subscriptions. In the 21st month
each of the subscribers who did not draw at any of the previous drawings were given
a cycle or gramophone, it was held that the transaction amounted to a lottery and was,
therefore, illegal (Public Prosecutor v. M. Naidu).
Does the permission from the Government to hold lottery make it legal? In the case of
Sir Dorabji Tata v. Edward F. Lance, where the Government of India had sanctioned
a lottery called the War Loan Lottery, the plaintiff sued on a contract to purchase a
ticket bearing a particular number, and for an injunction restraining the Secretary of
the Turf Club from proceeding with the drawing. The defense was that, it being a
wagering contract, the suit was not maintainable. The court held that the permission
granted by the Government will not have the effect of overriding section 30 of the
Indian Contract Act and making such a lottery legal. Its only effect was that the
person responsible for running the lottery would not be punishable under the Indian
Penal Code.
Is purchasing a lottery ticket an offence? It is not an offence to buy a lottery ticket.
Section 294-A of the Indian Penal Code is aimed at promoters of lotteries (Barclay v.
Pearson). In one of the recent judgments, Supreme Court held that sale of a lottery
ticket confers on the purchaser thereof two rights; (a) a right to participate in the
draw, and (b) a right to claim a prize contingent upon his being successful in the draw
(H. Anraj v. Government of Tamil Nadu). Thus this decision of the Supreme Court,
by recognising the right of the purchaser of a lottery ticket has reversed the earlier
outlook on the subject. It may well be said that where a lottery is authorised by the
Government, it shall not be illegal as was decided in the case of Sir Dorabji Tata v.
Edward F. Lance. Consequently, collateral transactions shall alsobe enforceable.
Thus, where A lends Rs. 2,000 to B for purchase of lottery tickets, A shall be able to
recover the same.
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Exceptions to Wagering Agreements (Transactions Held 'Not Wagers’). The
following transactions have been held not to bewagers:
1. Transactions for the sale and of stocks and shares or for the sale and delivery of
goods, with a clear intention to give and take delivery of shares or goods, as the
case may be. You should note that, where the intention is only to settlein price
differences, the transaction is a wager and hence void.
2. Prize competitions which are games of skill, e.g., picture puzzles, athletic
competitions, etc. Thus, an agreement to enter 'into a wrestling contest in which
the winner was to be rewarded by the entire sale proceeds of tickets, was held no+
to be a wagering contract (Babasaheb v. Rajaram). A crossword puzzle in which
prizes depend upon cor1.espondence of the competitor's solution with a
previously prepared solution kept with the editor of newspapers is a lottery and
therefore, a wagering transaction. According to Prize Competition Act, 1955 prize
competitions in games of skill are not wagers provided the prize money does not
exceed Rs. 1,000.
3. An agreement to contribute to a plate or prize of the value of above Rs. 500 to be
awarded to the winner of a horse race. (section 30).
4. Contracts of insurance are not wagering agreements even though the payment o
money by the insurer may depend upon a future uncertain event. contracts of
insurance differ from the wagering agreements in the following respects:
a) It is only the person possessing an insurable interest that is permitted to insure
life or property, and not any person, as in the case of a wager.
b) In the case of fire and marine insurance, only the actual loss suffered by the
party is paid by the company and not the full amount for which the property is
insured. Even in the case of life insurance, .the amount payable is fixed only
because of the difficulty in estimating the loss caused by the death of the
assured in terms of money, but the underlying idea is only indemnification.
c) Contracts of insurance are regarded as beneficial to the public and are,
therefore, encouraged. Wagering agreements on the other hand are considered
to be against public policy.
2.2.6 Agreements to do Impossible Acts
Section 56 of the Indian Contract Act declares that an agreement to do an act
impossible in itself is void. Thus, where A agrees with B to discover treasure by
30

magic, the agreement is void. We may say that parties who purport to agree to the
doing of something obviously impossible must be deemed not to be serious or not to
understand what they are doing. Moreover, law cannot regard a promise to do
something obviously impossible as of any value and such a promise is, therefore, no
consideration.
An agreement to do an act impossible in itself should be contrasted from a contract
which becomes impossible of performance. Subsequent impossibility renders a
contract void when the act becomes impossible. Details on subsequent impossibility
and its effect shall be discussed in Unit 7.
2.2.7 Restitution
Restitution means "return" or "restoration". When an agreement or a contract
becomes void, the person who has received any benefit or advantage under such
agreement or contract must restore it or compensate for it to the person from whom
he has received it (section 65).
Examples
1. A pays B Rs. 1,000 in consideration of B's promising to marry C, who is A's
daughter, C is dead at the time of the promise. The agreement is void. B must
repay Rs. 1,000 to A.
2. A contracts with B to deliver to him 250 quintals of rice before the first of May. A
delivers 130 quintals only before that day and none after. B retains 130 quintals
after the first of May. B is bound to pay A for 130 quintals.
3. A, a singer, contracts with B the manager of a theatre, to sing at his theatre for
two nights in every week during the next two months and B agrees to pay her a
hundred rupees for each night's performance. On the sixth night, A wilfully
absents herself from the theatre, and B, in consequence rescinds the contract. B
must pay A for the five nights on which she had sung.
4. In the above example, if A receives an advance of Rs. 1,000 and is unable to sing
due to illness, A must return the advance. B cannot sue A for the loss he has
suffered due to A's illness.
It must be noted that the law of restitution is applicable only to those contracts which
become void later on by some event which the promiser could not prevent or because
of supervening impossibility. The principle of restitution does not apply to the
contracts which are void-ab-initio with the exception where the minor has entered
into agreement by misrepresenting his age.
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2.3

CONTINGENT CONTRACTS

2.3.1 What is a Contingent Contract?
A contingent contract is a contract to do or not to do something if some event,
collateral to such contract, does or does not happen (section 31). For example, A
contracts to pay B Rs. 10,000 if B's house is burnt. This is a contingent contract.
The following are the essential features of a contingent contract.
1. The performance of a contingent contract is made dependent upon the happening
or non-happening of dome event.
2. The event on which the performance is made to depend, is an event collateral to
the contract i.e., it does not form part of the reciprocal promises which constitute
the contract. For example, where A agrees to deliver 100 bags of wheat and B
agrees to pay the price only afterwards, the contract is a conditional contract arid
not contingent, because the event on which B's obligation is made to depend is a
part of the promise itself and not a collateral event. Similarly, where A promises
to pay B Rs. 10,000 if he marries C, it is not a contingent contract.
3. The contingent event should not be the mere will of the promisor. For instance, if
A promises to pay B Rs. 1,000 if he so chooses, it is not a contingent contract.
However, where the event is within the promisor's will but not merely his will, it
may be a contingent contract. For example, if A promises to pay B Rs. 1,000 if A
left Delhi for Bombay, it is a contingent contract, because going to Bombay is an
event no doubt within A's will, but is not merely his will.
2.3.2 Rules Regarding Enforcement of Contingent Contracts
The rules regarding contingent contracts are summarised hereunder (sections 32 to
36):
1. Contracts contingent upon the happening of a future uncertain event cannot be
enforced by law unless and until that event has happened. And if, the event
becomes impossible, such contract becomes void (section 32).
Examples
i)

A makes a contract with B to buy B's horse if A survives C. This contract
cannot be enforced by law unless and until C dies in A's life-time.

32

ii)

A contracts to pay I3 a sum of money when B marries C. C dies without
being married to B. The contract becomes void.

2. Contracts contingent upon the non-happening of a certain future event can be
enforced when the happening of that event becomes impossible, and not before
(section 33).For example, A agrees to pay B a sum of money if a certain ship does
not return. The ship is sunk. The contract can be enforced when the ship sinks.
3. If a contract is contingent upon as to how a person will act at an unspecified time,
the event shall be considered to become impossible when such person does
anything, which renders it impossible that he should so act within any definite
time, or otherwise than under further contingencies. (section 34). For example, A
agrees to pay B a sum of money if B marries C. But C marries D. The marriage of
B to C must now be considered impossible, although it is possible that D may die
and that C may afterwards marry B.
4. Contracts contingent upon the happening of an uncertain specified event within a
fixed time become void if, at the expiration of the rime fixed, such event has not
happened or if, before the time fixed, such event becomes impossible (section 35)
For example, A promises to pay B a sum of money if a certain ship returns within
a year. The contract may be enforced if the ship returns within the year, and
becomes void if the ship is burnt within the year.
5. Contracts contingent upon the non-happening of a specified event within a fixed
time may be enforced by law when the time fixed has expired and such event has
not happened, or before the time fixed expired, if it becomes certain that such
event will not happen' (section 35). For example, A promises to pay B a sum of
money if a certain ship does not return within a year. The contract may be
enforced if the ship does not return-within the year, or is burnt within the year.
6. Contingent agreement to do or not to do anything, if an impossible event happens,
are void, whether the impossibility of the event is known or not to the parties to
the agreement at the time when it is made,
Examples
i)

A agrees to pay B Rs.1,000 if two parallel straight lines should enclose a
space. The agreement is void.

ii)

A agrees to pay B Rs. 1,000 if B will marry A's daughter C and C was dead at
the time of the agreement. The agreement is void.

2.3.3 Difference Between a Contingent Contract and a Wagering Agreement
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1. A wagering agreement consists of reciprocal promises while a contingent contract
may not consist of reciprocal promises.
2. A wagering agreement is of a contingent nature while a contingent contract may
not be of a wagering nature.
3. A wagering agreement is void while a contingent contract is valid.
4. In a wagering agreement parties have no other interest in the subject matter except
for winning or losing of wagering amount while it is not so in contingent
contracts.
5. In a wagering agreement the future event is the sole determining factor while in a
contingent contract future event is only collateral.
Check Your Progress B
1. Are the following contracts valid and enforceable by law?
a) A contracts to pay B Rs. 10,000 if B's house is burnt.
………………………………………………………………………………………
………………………………………………………………………………………
b) A contracts with B to buy B's horse ifA survives C.
………………………………………………………………………………………
………………………………………………………………………………………
c) A ,agrees to pay B Rs, t0,000, if he makes two parallel lines meet.
………………………………………………………………………………………
………………………………………………………………………………………
2. M lost a sum of Rs. 8,500 to L& Co. on bets on horse races and on his failure to
pay was reported to the organising club. M subsequently executed in favour of L
& Co, a hundi for Rs. 8,500 in consideration of their withdrawing his name from
the club and thereby preventing his being posted as a defaulter. When L & Co.
demanded payment, M pleaded that the consideration was unlawful. Decide.
2.4

LET US SUM UP

Void agreements are those agreements which are not enforceable by law. These are
agreements in restraint of marriage, agreements in restraint of trade, agreements in
restraint of legal proceeding, agreements which are uncertain in their meaning and
wagering agreements. In all the aforesaid cases, law declares such agreements to be
of no legal effect except in certain exceptional circumstances.
A wagering agreement is an agreement to pay money or money's worth on the
happening or non-happening of a specified uncertain event. Wagering agreements are
void in India. However in Maharashtra and Gujarat they are illegal.
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Contingent contracts are a class of conditional contracts. It is a contract to do or not to
do something if some event, collateral to such contract, does or does not happen.
The chief characteristic of Contingent Contracts is that their performance depends
upon happening or non-happening of certain event in future and such event must be
uncertain and collateral to the contract.
2.5

KEY WORDS

Against Public Policy : Against the general interest' of the public.
Collateral Transaction: A transaction which is helping or subsidiary to the main
transaction.
Exclusive Dealing Agreements: An agreement to deal exclusively in the products of
a single manufacturer or an agreement to sell the whole to a single dealer.
Insurable Interest: A person is so situated with regard to the thing insured that he
would have benefit by its existence and loss from its destruction.
Prima Facie: Latin expression which means 'on the face of it’.
Tribunals: Courts and other judicial machinery.
Void-ab-initio: Latin expression which means unenforceable from the beginning.

2.6

ANSWERS TO CHECK YOUR PROGRESS

A 1.

a) Yes b) Yes c) No, restraint of trade.

2. The first part of the agreement is valid being reasonably necessary for the
protection of the purchaser's interest. But the second part by which he was
prohibited from competing with the company in any business which the
company might carry on was unreasonable and thus void (Nordenfelt v. Maxim
Nordenfelt Gun Co.).
3. No, the agreement being in restraint of trade is void (Madhab Chander v. Raj
Coomar).
4. A shall not succeed. Any restraint of trade operative after the termination of
employment is bad in law (Oakes & Co. v. Jackson).
B. 1 a) Yes. It is a contingent contract
b) Yes. Again it is a contingent contract but can be enforced only if A survives
C.
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c) No. Agreement is void (Sections36 and Section 56).
2. M shall be liable to .pay the consideration in the form of L & Co's promise to
withdraw. M's name from the club in order to prevent M being posted as a
defaulter was legal. A wagering contract being only void does not affect
collateral transactions. (Leicester & Co. v. S.P. Millick)
2.7

TERMINAL QUESTIONS

1. "An agreement in restraint' of trade is void''. Examine this statement mentioning
exceptions, if any.
2. Discuss the law regarding wagering agreements under the Indian Contract Act.
3. A promises to marry B only and none else and in the event of breach agrees to
pay Rs. 50,000. A marries C, can B claim Rs. 50.000 ?
4. What are contingent contracts? State the rules regarding enforcement of such
contracts. Give illustrations.

Note : These questions will help you to understand the unit better. Try to write
answers - for them. But do not submit your answers to the university. These are for
your practice only.
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PERFORMANCES & DISCHARGE
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3.0

OBJECTIVES

After studying this unit you should be able to:
 Understand the meaning of performance
 explain the types or performance
 state the requisites of a valid tender
 answer the question as to who should perform
 explain the rules regarding performance of joint promises
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enumerate the rules relating to time, place and manner of performance
list the various modes of discharge of a contract.

3.1

INTRODUCTION

You have learnt the rules regarding the formation of a contract. After the formation of
the contract the logical thing for parties is to perform their respective promises. When
the parties to the contract perform the respective obligations, the contract comes to an
end. In this unit you will learn about the meaning of performance, types of
performance, performance of joint promises, the time, place and manner of
performance.
You will also learn about the rules regarding performance of 'reciprocal promises,
assignment of contracts and appropriation of payments. Besides these, different
modes of discharge of contract shall also be explained.
3.2

MEANINGOF PERFORMANCE

You have learnt that every valid contract creates legal obligation on both the
contracting parties and this obligation continues fill the contract has been actually
performed pr otherwise discharged. Performances of the contract is one of the various
modes of discharge of the contract and this is the most natural, desired and usual
mode of discharging an obligation.
The term 'performance' means that the parties to the contract have fulfilled or carried
out their respective obligations arising out of the contract. For example, A contracts
to sell his book to B for Rs. 50. A delivers the book and B makes the payment, the
contract is discharged by performance.
Section 37 of the Indian Contract Act lays down the obligations of the parties
regarding performance. It provides that, the parties to a contract must either perform,
or offer to perform, their respective promises, unless such performance is dispensed
with or excused under the provision of this Act, orany other law.
3.2.1

Types of Performance

From Section 37 you can infer that the performance may be either actual or
attempted. Let us study them in detail.
1. Actual performance: When a party to a contract has done, what he had undertaken
to do and there remains nothing to be done byhim the promise is said to have been
actually performed and the liability of such a party comes to an end. For example
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A who is indebted to B for Rs. 1,000, promises to repay the amount after two
months. A repays theamount on the due date. This is actual performance.
2. Attempted Performance: Sometimes, when the performance becomes due, the
promisor offers to perform his obligation but the promisee refuses to accept the
performance. This is known as 'attempted performance' or 'tender’. For example,
A. promises to deliver certain goods to B. A takes the goods to the appointed
place during business hours but B refuses to take the delivery of goods. Thus, A
has done what he was required to do under the contract, It is, an attempted
performance. In case of an attempted performance, the promisor shall not be held
liable for non-performance as an attempted performance or tender is as good as
performing the contract. Section 38 of the Contract Act provides where a
promisor has made an offer of performance to the promisee, and the offer has not
been accepted, the promisor is not responsible for non performance, nor does he
thereby lose his rights under the contract.
3.2.2 Kinds of Tender
Tender or attempted performance can be of two types (i) tender of goods and services
and (ii) tender of money.
i)

Tender of goods and services: A contract to deliver goods or render some service
is completely discharged when the goods are tendered for acceptance according
to the terms of the contract. If the goods or servicesare refused, they need not be
offered again and the promisor is discharged from his liability. .At the same time,
he may file a suit against the promisee for non-acceptance.

ii)

Tender of money: Where the debtor (promisor) makes a valid tender i.e., offers
to pay the amount to the creditor and the creditor refuses to acceptthe same, the
debtor is not discharged from his liability to pay the amount. In other words, a
tender of money does not amount to discharge of the debt. The debtor continues
to be liable for the payment of debt. But, the debtor will not be liable for interest
from the date of a valid tender i.e., no interest shall become payable from the
date of the, rejection of a valid tender of money.

3.2.3 Essentials of a Valid Tender
In the foregoing paragraphs you have seen that a tender of performance discharges a
party from further liability, However, it is necessary that the tender must be valid. For
a tender to be valid, the following conditions must be satisfied;
i)

It must be unconditional: An unconditional tender is one which is in accordance
with the terms of the contract. Thus, a conditional offer of performance is not a
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good tender and the other party is entitled to reject it. For example, A, a debtor,
offered to pay B, his creditor, the amount due to him if B sells certain goods to
him. It is a conditional tender and. therefore, invalid.
ii)

It must be made at a proper time and place: Generally, the time and place of
performance are agreed upon, by the parties and the tender must be made
accordingly. Thus, a tender of goods after the business hours or of goods or
money before the due date is not a valid tender. For example, if the promisor
wants to deliver the goods at 1 a.m., this is not a valid tender unless it was so
agreed.

iii)

In case of tender of goods, it must give a reasonable opportunity to the promisee
of ascertaining that the goods offered are the same as the promisor is bound to
deliver. Thus, a tender of goods at such time when the other party cannot
inspect the goods, is not a valid tender.

iv)

It must be for the whole obligation: A piecemeal tender of goods or to pay the
amount in instalments is not a valid tender. For example. A promises to deliver
100 bags of rice on a certain day. If on the agreed day and place A offers to
deliver 80 bags only. This is not a valid tender and A is not discharged from his
obligation. However, a minor deviation from the terms of the contract may not
render the tender invalid.

v)

It must the made to the promisee or his duly authorised agent: Thus, a tender to
a stranger is not valid. In case there are joint promisees, it is not necessary for
the promisor to offer performance to each one of them. A tender may be made
to any one of the joint promisees. Thus, a tender made to one of severaljoint
promisees has the same legal effects as a tender to all of them.

vi)

In case of payment of money, tender must be of the exact amount due and it
must be in the legal tender. It should not be in any other form such as foreign
currency or cheque. A payment by cheque is a valid tender provided the person
to whom it is made is ready and willing to accept it.

3.2.4 Effect of Refusal to Perform Promise Wholly
When a party to a contract has refused to perform, or disabled himself from
performing his promise in its entirety, the promisee may put an end to the contract.
But, if the promisee has signified by words or conduct, his acquiescence in the
continuation of the contract, he cannot terminate, it. For example, A, a singer, enters
into a contract with B, the manager of a theatre, to sing at his theatre two nights every
week during the next two months, and B engages to pay her at the rate of Rs. 100 for
each night. On the sixth night A willfully absents herself from thetheatre. In such a
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situation, B is at liberty to put an end to the contract, If however, with the consent of
B, A sings onthe seventh night, B has signified his acquiescence in the continuation
of the contract and, therefore, he cannot now put an end to it. Of course, B is entitled
to compensation for damage sustained by him through A's failure to sin 'on the sixth
night.
3.3

WHO CAN DEMAND PERFORMANCE?

1. Promisee: Normally, the promisee is the only person who can demand
performance of the promise under a contract. A third party cannot demand
performance of the contract even if it was made for his benefit. For example, A
promises B to pay Rs. 500 to C. The person who can demand performance is B
and not C.
2. Legal Representative: In the case of death of the promisee, his legal representative
can demand performance, unless a contrary intention appears from the contract or
the contract is of a personal nature. For example, A agrees tomarry B. However,
before marriage takes place. H dies. Since it is a contract of personal nature
thelegal representative of B cannot demand performance of the promise from A.
3. Third Party: In some exceptional cases, the third party can also demand
performance of the contract even though he is not a party to the contract. Such
cases have been discussed in Unit 5 under the heading 'stranger to a contract'.
4. Joint Promisees: When a person has made a promise to two or more
personsjointly, then, unless a contrary intention appears from the contract, the
performance of the promise may be demanded either (i) by all the promises
jointly; or (ii) in case of death of any of joint promisees, by the representatives of
such deceased personjointly with the surviving promisees, or (iii) in case of death
of all joint promisees, by representatives of all of them jointly. Thus, the right
ofjoint promisees is only joint and any of them cannot demand performance
unless it was so agreed. For example, A for a consideration of Rs. 5,000 lent to
him by Band C, promises Band C jointly to repay them Rs. 5,000 plus interest ona
specified day. B dies. The right to claim performance rests with B's representative
jointly with C during his life time, and after C's death it would lie with the
representatives of B and C jointly.
3.4

WHO MUST PERFORM?

You have learnt who can demand performance. Let us now understand who is to
perform the contract. Normally, the contract should be performed by the promisor
himself However, in certain cases, it can also be performed by his agents or legal
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representatives. It all depends upon the intention of the parties. Normally a contract
can be performed by the following persons.
1. Promisor himself: If from the nature of the contract it appears that it was the
intention of the parties that the promise should be performed by the promisor
himself, such promise must be performed by the promisor. This usually applies to
contracts involving personal skill, taste or art work. For example, A promises to
paint a picture for B. As this promise involves personal skill of A, it must be
performed by A.
2. Promisor or Agent: Where the contract does not involve personal skill of the
promisor, the contract could be performed by the promisor himself or by any
competent person employed by him for the purpose, For example, A promises to '
pay to B a sum of money, A may perform this promise either by paying the
money personally to B or by causing it to be paid to B by his authorised agent.
3. Legal Representatives : The contracts which do not involve any personal skill or
taste, may be performed by his legal representative after the death of the
promisor. For example, A promises to deliver goods to B on a certain day on
payment of Rs. 2,000. A dies before the said day. A's legal representatives are
liable to deliver the goods to B and B is bound to pay Rs. 2,000 to A's
representatives. If, however, the contract involves some personal skill or taste, it
comes to an end with the death of the promisor.
4. Third Person: In some cases, a contract may be performed by a third person
provided the promisee accepts the arrangement. According to Section 41, once the
promisee accepts the performance from a third person, he cannot compel the
promisor to perform the contract again.
5. Performance of Joint Promises: According to section 42, when two or more
persons have made a joint promise, the joint promisors must fulfil the promise
jointly during their life time. And if any one of them dies, then his legal
representatives and survivors must jointly fulfil the promise. For example, A, B
and C jointly promise to pay Rs. 3,000 to D. A dies. B and C alongwith A's legal
representative are jointly and severally liable to pay the amount to D. This rule is
called 'devolution of joint liabilities'. It is however, subject to the condition that no
other intention appears from the contract. In other words, if a contrary intention
appears from the contract then the rule given above shall not apply.
In case the joint promisors do not perform their promise jointly, then Section 43
comes into operation. It provides 'When two or more persons make a joint promise,
the promisee may, in the absence of express agreement to the contrary, compel any
one or more of such joint promisors to perform the whole of the promise. Thus,
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theliability of joint promisors is joint and several and any of the joint promisors can
be compelled to perform. For example, A, B and C jointly promised to pay Rs. 3,000
to D. In this case D may compel either A, or B or C to pay the entire amount of Rs.
3,000.
Section 43 further provides that unless a contrary intention appears from the contract,
each joint promisor may compel every other joint promisor to contribute equally to
the performance of the promise. If any joint promisor makes default in such
contribution, the remaining joint promisors must bear the loss arising from such
default in equal shares. For example, A, B and C jointly promise to pay D Rs. 3,000.
C is compelled to pay the whole amount, A is insolvent but his assets are sufficient to
pay one half of his debts. C is entitled to receive Rs. 500 from A's estate and Rs.
1,250 from B.
In the above example if nothing could be recovered from A's estate, then C is entitled
to recover Rs. 1,500 from B i.e., the loss of A shall be shared by B and C equally. It
should be noted that when a promisee releases one of the joint promisors it does not
discharge the other joint promisor or promisors. This means that the remaining joint
promisors continue to be liable to pay the amount. The released joint promisor
remains liable to contribute to the other joint promisors (section 44).
For example, A, B and C jointly promise to pay Rs. 3,000 to D. D releases A from
liability, this release of A does not discharge B and C from their liability. If D
recovers the entire amount from C, he can claim contribution from A and B.
3.5

TIME AND PLACE FOR PERFORMANCE?

It is for the parties to a contract to decide the time and place for the performance of
the contract. The rules regarding the time and place of performance are given in
sections 46 to 50 of the Contract Act. These are as follows:
1. Performance of a promise within a reasonable time: According to section 46
where the time for performance is not specified in the contract, and the promisor
himself has to perform the promise without being asked for by the promisee, the
contract must be performed within a reasonable time. The question 'what is a
reasonable time is, in each particular case, a question of fact. Thus, it is clear from
this provision that if time for performance is not stated, the contract is not bad for
want of certainty.
2. Performance of promise where time is specified: Sometimes, the time for
performance is specified in the contract and the promisor has undertaken to
perform it without any application or request by the promisee. In such cases, the
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promisor must perform his promise on that particular day during the usual hours
of business and at a place where the promise ought to be performed (section 47).
For example, A promises to deliver goods at B's warehouse on January 1, 1990.
On that day A brings the goods to B's warehouse, but after the usual hours of
closing and they are not received. A's performance is not valid.
3. Performance of promise on an application by the Promisee: It may also happen
that the day for the performance of the promise is specified in the contract but the
promisor has not undertaken to perform it without application or demand by the
promisee. In such cases, the promisee must apply for performance at a proper
place and within the usual hours of business (Section 48)
4. Performance of promise where no place is specified and also no application is to
be made by promisee: When a promise is to be performed without application or
demand by the promisee, and no place is specified for performance, then it is the
duty of the promisor to apply or ask the promisee to fix a reasonable place for the
performance of the promise and to perform it at such place (Section 49). For
example, A undertakes to deliver 1,000 kilos of jute to B on a fixed day. A must
apply to B to fix a reasonable place for the purpose of receiving it, and must
deliver it to him at such place.
5. Performance of promise in the manner and time prescribed or sanctioned by
promisee: Sometimes the promisee himself prescribes the manner and the time of
performance. In such cases, the promise must be performed in the manner and at
the time prescribed by the promisee. The promisor shall be discharged from his
liability if he performs the promise in-the manner and time prescribed by the
promisee (Section 50).
Examples
i) B owes A Rs. 2,000.A desires B to pay the amount to A's account with C, a
banker. B, who also has an account with Bank C, orders the amount to be
transferred to A's credit and this is done by the banker. Afterwards, and before A
knows of the transfer, the Bank C fails. There has been a good payment by B and
he is discharged from his obligation.
ii) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by post.The
debt is discharged as soonas B puts into the post aletter containing note duly
addressed to A.
3.6

TIME AS THE ESSENCE OF THE CONTRACT

The term 'time as the essence of the contract' means that the time is an essential factor
and the concerned parties must perform their respective promises within the specified
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time. Now the question arises that if one of the parties fail to perform his promise in
time then can the other party rescind the contract? This can be answered by finding
out whether time was or was not the essence of the contract.
The mere fact that time is specified for the performance of a contract is not by itself
sufficient to prove that time is the essence of the contract. For this we have to
ascertain the real intention of the parties. Time is generally considered to be the
essence of the contract in the following cases.
a) Where the parties have expressly agreed to treat it as the essence of the contract;
b) Where the delay operates as an injury to the party; and
c) Where the nature and necessity of the contract requires it to be performed within
the specified time.
In mercantile contracts, unless a different intention appears from the terms of the
contract, time fixed for the delivery of the goods is considered to be the essence of the
contract but not the time for the payment of the price. This is so because the prices of
goods keep on fluctuating so rapidly that if punctuality is not observed it may result
in heavy losses. But in case of the sale of an immovable property, the time is
presumed to be not the essence of the contract.
According to Section 55 para 1 where time is the essence of the contract and a party
fails to perform his/her promise in time the contract becomes voidable at the option of
the other party i.e., if the promisee wants he can rescind the contract. But in contracts
where time is not the essence of the contract, if a party fails to perform the contract in
time, then the other party cannot rescind the contract but it has the right to claim
damages for delay in performance.
Check Your Progress A
1. What do you understand by performance of a contract?
…………………………………………………………………………………………..
…………………………………………………………………………………………..
2. What is Tender?
…………………………………………………………………………………………..
…………………………………………………………………………………………..
3. Who can demand performance of the contract?
…………………………………………………………………………………………..
…………………………………………………………………………………………..
4. When is time the essence of the contract?
…………………………………………………………………………………………..
…………………………………………………………………………………………..
5. State whether the following statements are True or False.
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i)

A contract involving the exercise of personal skill can be performed by the
agent or representative of the promisor.
ii) In case of payment of a debt, refusal to accept the payment by the creditor does
not discharge the debtor.
iii) An offer to perform a promise is, in part, a valid tender.
iv) If any one of the joint promisors makes default in making the payment, the other
joint promisors must share the loss arising from such default equally.
v) The promisee may compel any one of the joint promisors to perform the
promise.
vi) A. release of one promisor does not discharge the other joint promisors.
vii) In a contract where time is the essence of the contract, if the promisor fails to
perform in time, the contract becomes void.
viii) If the promisee accepts the performance from a third person, then he cannot '
compel the promisor to perform the promise again.
ix) Where time for performance is specified, but is required to perform only on
being asked by the promisee it is the duty of the promisee to apply for
performance.
3.7

PERFORMANCE OF RECIPROCAL PROMISES

You have learnt that parties to an agreement make mutual promises to do or to abstain
from doing something, they are known as 'reciprocal promises'. Section 2(f) of the
Contract Act defines a reciprocal promise as promises which form the consideration
or of the consideration for each other. In such cases there is an obligation on each
party to perform his own promise and to accept performance of the others promises.
3.7.1 Types of Reciprocal Promises
Reciprocal promises have been classified by Lord Mansfield in Jones V. Barkley case
in the following three categories
a) Mutual and independent: When each party must perform his part of the promise
independently without waiting for the performance or readiness to performance
by the other party, the promises are called mutual and independent.
b) Conditional and dependent: When the performance of one party depends on the
prior performance of the other party, the promises are called conditional and
dependent.
c) Mutual and concurrent: When the parties have to perform their promises
simultaneously, they are said to be mutual and concurrent.
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3.7.2 Rules for the Performance of Reciprocal Promises
After having learnt the meaning and types of reciprocal promises, let us now discuss
the rules regarding the performance of reciprocal promises.
1. Mutual and Concurrent: Section 51 lays down the rule by saying that when
reciprocal promises are to be performed simultaneously, a promisor need not
perform his part unless the promisee is ready and willingto perform his part. For
example, A and B agree that A shall deliver goods to B to be paid for by B on
delivery. In this case, A need not deliver the goods unless B is ready and willing
to pay for the goods on delivery; and B need not pay for the goods unless A is
ready and willing to deliver them on payment.
2. Mutual and Dependent: In such cases, the performance of promise by one party
depends on the prior performance of the promise by the other party. If the party
who is liable to perform first, fails to perform it, then he cannot claim
performance from the other party. Not only that, the party at fault becomes liable
to pay compensation to the other party for any loss which the other party may
sustain by the non-performance of the contract (section 54). For example, A
contracts with B to execute certain building work for a fixed price. B is to supply
the scaffolding and timber necessary for the work. B refuses to furnish any
scaffolding or timber. So, the work cannot be executed. A need not execute the
work and B will be bound to make compensation to A for any loss caused to him
by the non-performance of the contract.
3. Mutual and Independent: You will notice that as it is clear from the name itself,
such promises are to be performed by each party independently without waiting
for the other party to perform his promise. If a party fails to keep his promise, the
other party cannot excuse himself from performance on the ground of nonperformance by the defaulting party. In such a situation, the aggrieved party can
claim damages from the defaulting party,
3.7.3 Order of Performance of Reciprocal Promises
Sometimes a problem arises, with regard to the order in which reciprocal promises are
to be performed. In this connection section 52 of Contract Act provides that where the
order in which reciprocal promises are to be performed is expressly fixed by the
contract, they must be performed in that order; and where the order is not expressly
fixed by the contract, they shall be performed in that order which the nature of the
transaction requires. For example, A and B contract that A shall build a house for B at
a fixed price. A's promise to build the house must be performed before B's promise to
pay for it.
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3.7.4 Effects of Preventing the Performance of Reciprocal Promises
Sometimes it may so happen that one party to a reciprocal promise prevents the other
from performing his promise, In such a situation, the contract becomes voidable at the
option of the party so prevented, and he is also entitled to claim compensation from
the other party for any loss suffered due to non-performance of' the contract. For
example, G and B contracted that B shall execute certain work for A for Rs. 1,000. B
was ready and willing to execute the work accordingly. But, G prevents him from
doing so. The contract is voidable at the option of B and if he decides to rescind it, he
is entitled to recover from A compensation for any loss which he has incurred due to
its non-performance.
3.8

ASSIGNMENT OF CONTRACTS

Assignment of contract means transfer of rights and liabilities arising out of a
Contract to a third party, An assignment to be complete and effective must be
effected by an instrument in writing. Actually there are no specific provisions in the
contract Act dealing with assignment it is a term used in the Transfer of Property Act.
You have already learnt that contracts involving personal skill or taste or ability must
be performed by the promisor himself. In other words such contracts cannot be
assigned. But where thecontract is not of a personal nature, it can be assigned subject
to certain conditions.
Now let us see how the contract can be assigned? Contracts can be assigned in two
ways: (a) By the act of parties and (b) by operation of law.
a) Assignment by act of parties: This means that the parties themselves make the
assignment. The rules in this regard are as under:
i)

ii)

The liabilities or obligations under a contract cannot be assigned. It means
that the promisor cannot compel the promisee to accept some other person
as the promisor in his place. For example, A owes B Rs. 500 and A is also
to recover Rs. 500 from P. A cannot compel B to recover the money from
P. But, the promisor may transfer his liability to a third person with the
consent of the promisee and the transferee. In the example given above, A
can transfer his liability to P with the consent of B and P. This is
technically known as 'novation'.
If the contract does not expressly or impliedly provides that the contract
shall be performed by the promisor only, the parties can decide that the
performance be done by another competent person. But, even then the
promisor remains liable to the promisee for proper performance.
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iii)

iv)

The rights and benefits under a contract, which is not of a personal nature,
can be assigned. For example, A owes B Rs. 1,000. B may assign his right
to C. But in such a situation the assignee takes assignment subject to all
equities between the original parties. In the above example if A has
already paid a portion of the debt to B, he will be liable to pay to C a
correspondingly less amount.
An actionable claim can always be assigned, But this must be done by an
instrument in writing. It is also necessary that a notice of assignment has
been given to the debtor. An actionable claim is a claim to any debt
(except a secured debt) or to any beneficial interest in movable property.
Examples of actionable claims are book debts, money debts, right of
action arising out of a contract etc.

b) Assignment by operation of Law: Contracts which are not of a personal nature get
assigned due to operation of law. Assignment by operation of law takes place in
cases of death or insolvency of any party to the contract. Upon the death of a
party to the contract his rights and obligations automatically pass on to his heirs or
legal representatives. In case of insolvency, all the rights and obligations pass on
to the official Receiver or Assignee.
3.9

APPROPRIATION OF PAYMENT

The term 'appropriation of payment' means the application of payment. When a
debtor owes several distinct debts to one creditor and makes a payment to the creditor
which is insufficient to discharge all the debts, a problem may arise as to which
particular debt, should the payment be applied. In some cases the debtor may himself
expressly point out to which particular debt the payment be applied, while in others
the circumstances may indicate the debt to which the payment is to be applied. But
the difficulty arises when neither there is anexpress indicating nor can it be implied
from circumstances. In India, the rules regarding appropriation of payments are given
in sections 59 to 61. These rules are as following.
1. Where there is an express or implied intimation by the debtor (Section 59): A
debtor has the right to instruct his creditor to which particular debt the payment is
to be applied. If the creditor accepts the payment, he is duty bound to follow the
instructions. If the debtor expressly informs the creditor while making payment
that the payment be applied to a particular debt, the creditor must do so. But if
there is no express intimation by the debt then the intention should be seen from
the circumstances of the case. Let us now explain this rule by the following two
examples:
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i)

A owes B, among other debts, Rs. 1,000 upon a promissory note which falls
due on June 1. He owes B no other debt of that amount. On June 1 A pays to
B Rs. 1,000. The payment is to be applied to the discharge of the promissory
note.
A owes B, among other debts, the sum of Rs. 567. B writes to A anddemands
payment of the sum. A sends Rs. 567. This payment is to be applied to the
discharge of the debt of which B had demanded payment.

You should note that if the creditor does not want to apply the payment as per the
express or implied instructions of the debtor, the must refuse to accept the payment.
In no case the creditor can alter the appropriation after accepting the payment.
2. Where there is no express or implied intimation: If, while making the payment,
the debtor does not intimateand there are no circumstances indicating to which
debt the payment is to be applied, then the creditor has the option to apply the
payment to any lawful debt due from the debtor. The amount, in such a case, can
be applied even too a debt which has become time-barred. However, it cannot be
applied to a disputed debt. But, once an appropriation has been made by the
creditor and the debtor is informed, the creditor cannot change his option later on.
3. Where neither party appropriates: Where neither the debtor nor the creditor makes
any appropriation, the payment shall be applied in discharge of the debts in order
of time, whether or not they are time-barred. If the debts are of equal standing, the
payment shall be applied in discharge of each proportionately. It should be noted
that where moneys are received by the creditor without any definite appropriation
on either side, the money so received must first be applied in payment of interest
and then in payment of principal.
Check Your Progress B
1. What are reciprocal promises'?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. Classify reciprocal promises.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. What do you mean by assignment of contracts?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
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4. State whether the following statements are True or False:
i)

Promises forming consideration for each other are known as reciprocal
promises
ii) Promises which are to be performed simultaneously are termed as mutual
and independent.
iii) Where the performance by one party depends on the prior performance of
the other party, they are mutual and dependent promises.
iv) Contractual obligations involving personal skill or ability cannot be
assigned.
v) Assignment by operation of law takes place in cases of death or insolvency.
vi) A debtor while making the payment expressly informs the creditor that the
payment should be applied to a particular debt, the creditor is not bound to
do so.
vii) Where the debtor does not intimate and there are no circumstance indicating
debt to which the payment is to be applied, the creditor may apply it at his
discretion to any lawful debt due.
viii) While making payment if the debtor does not specify the debt to which the
payment is to be applied. Creditor can apply the payment even to a timebarred debt.
3.10

MODES OF DISCHARGE OF A CONTRACT

You have learnt that a valid contract creates certain obligations for the contracting
parties and the parties become liable to fulfil their respective promises.
Figure 3.1 Modes of Discharge of a Contract
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When such promises are performed, thecontract is said to be discharged. The term
'discharge of a contract' means that the parties to it are no more liable under the
contract. The most obvious or desirable method of discharge of a contract is to
perform it. We have discussed the various rules regarding the performance in the
foregoing pages. Let us now have some idea about the other modes of discharge of a
contract.
A contract may be discharged in any one of the following ways:
1. By performance
2. By mutual agreement
3. By lapse of time
4. By operation of law
5. By impossibility of performance
6. By breach.
Look at Figure 3.1 for various modes of discharge of a contract. Now we shall study
these modes one by one.
3.10.1 Discharge by Performance
The most obvious or natural mode of discharge of a contract is by performance. The
performance may be either actual or an attempted one. You have learnt about the
performance in section 7.2 of this unit.
3.10.2 Discharge by Mutual Agreement
Just as a contract is created by means of an agreement, it can be terminated or
discharged by mutual agreement. If the parties to a contract agree to make a fresh
contract in place of the original contract, the original contract is discharged. A
contract can be discharged by mutual agreement in any of the following ways.
a) Novation: The term 'novation' means the substitution of a new contract for the
existing one. This arrangement may be either between the same parties or
between different parties. The consideration for the new contract is the discharge
of the original contract. Since novation implies a new contract, all the parties to
the existing contract must agree to it.
Examples
i) A owes money to B under a contract. It is agreed between A, B and C that B shall
thenceforth accept C as his debtor instead of A. The old debt of A to B is
discharged, and a new debt from C to B has been contracted. This is novation
involving change of parties.
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ii) A owes B Rs. 10,000. A enters into an agreement with B and gives B a mortgage
of his estate for Rs. 5,000 in place of the debt of Rs. 10.000. This arrangement
constitutes a new contract and terminates the old.
b) Rescission: Rescission means cancellation of the contract. If by mutual agreement
the contracting parties agree to rescind the contract, the contract is discharged. A
contract can be rescinded before the performance becomes due. Non-performance
of a contract by both the parties for a long period, without complaint, amounts to
implied rescission. Rescission is different from novation in the sense that in case
of novation a new contract is substituted for the original contract whereas in
rescission the original contract is cancelled and no new contract is made.
c) Alteration: It means a change in one or more of the terms of a contract with
consent of all the parties. Alteration has the effect of terminating the original
contract. In an alteration there is a change in the terms of a contract but no change
of parties to it. In novation there may be change of parties.
d) Remission: It means the acceptance of a lesser sum than what was contracted for
or a lesser fulfilment of the promise made. According to section 63, every
promiseemay (a) remit or dispense with it, wholly or in' part, or (b) extend the
time of performance, or (c) accept any other satisfaction instead of performance.
A owes B Rs. 5,000. A pays to B Rs. 3,000 who accepts it in full satisfaction of
the debt. The whole debt is discharged.
e) Waiver: Waiver means abandonment or intentional relinquishment of a right
under the contract. When a party waives his rights under it,, the other party is
released from his obligation. For example, A promises to paint a picture for B. B
afterwards forbids him to do so. A is no longer bound to perform the promise.
3.10.3 Discharge by Lapse of Time
The rights and obligations under a contract can be enforced only within a specified
period called the 'period of limitation'. The Limitation Act has prescribed the period
of limitation for various contracts: For example, period of limitation for exercising
right to recover an immovable property is twelve years and right to recover a debt is
three years. After the expiry of this limitation period, the contractual rights cannot be
enforced. In other words, if a debt is not recovered within three years of itspayment
becoming due, the debt becomes time barred and is discharged by lapse of time.
3.10.4 Discharge by Operation of Law
A contract may be discharged by operation of law in the following cases.
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i)

Death of the Promisor: Contracts involving the personal skill or ability of the
promisor come to an end with the death of the promisor.

ii)

Insolvency: When a person is declared insolvent by an Insolvency Court, he is
discharged from his obligation existing at that time. So, if a promisor is declared
insolvent, he is discharged from his liability.

iii)

Merger: When an inferior right accounting to a party in a contract merges into
the superior rights accruing to the same party, the earlier contract is discharged.
For example, A took a land on lease from B. Subsequently, A purchases that
very land. Now A becomes the owner of the land and the earlier contract of
lease stands terminated.

iv)

Material alteration: In a written contract if any party makes some material
alteration in the terms of the contract without the approval of the other party, the
contract stands terminated. A material alteration is one which varies the rights,
liabilities or the position of the parties as such, You should note that immaterial
alterations, such as correcting the clerical errors or the spelling of a name has no
effect on the validity of the contract.

3.10.5 Discharge by Impossibility of Performance
You learnt in Unit 1 that for a contract to be valid it must be capable of being
performed. But sometimes, due to some reasons which are beyond the control of the
parties, the performance of a contract becomes impossible. In such cases, the contract
is discharged on the ground of impossibility of performance. Section 56 of Contract
Act provides that an agreement to do an act impossible in itself is void. This rule is
based on the principle that law does not recognise the impossible and what is
impossible does not create any obligations.
Impossibility may be of two types : (i) initial and (ii) subsequent.
Initial impossibility: It means impossibility at the time of making the contract.
Whether the fact of impossibility is known or unknown to the parties, the agreement
is void ab-initio. For example A agrees with B to discover a treasure by magic. The
agreement is void due to initial impossibility.
If, however, the promisor alone knows about the initial impossibility while making
the contract, he shall have to compensate the promisee for any loss which the
promisee may suffer on account of non-performance. This rule is given in Para 3 of
section 56. For example, A contracts to marry B, being already married to C. Being
forbidden by the law of which he is subject to practise polygamy, A must compensate
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B for the loss caused to her by the non-performance of the contract on account of
impossibility.
You should note that where initial impossibility is unknown to both the parties, the
contract will become void because of mutual mistake of fact. For example, Aagrees to
sell his horse to B for Rs. 1000. Unknown to both the parties, the horse was dead at
the time of making the agreement. This agreement is void.
Subsequent or Supervening Impossibility : Impossibility which arises subsequent
to the making of the contract is called supervening impossibility. If the contract was
capable of performance at the time of making it, but subsequently because of some
event (over which neither party has any control) the performance becomes impossible
or unlawful, the contract becomes void and the parties are discharged' from their
obligations.
You will notice that supervening impossibility is different from initial impossibility.
In case of initial impossibility the agreement is void ab-initio while in case of
supervening impossibility the contract becomes void.
The doctrine of supervening impossibility is contained in Para 2 of Sec. 56 which
provides; A contract to do an act which after the contract is made,
becomesimpossible, or by reasons of some event which the promisor could not
prevent, unlawful becomes void when the act becomes impossible or unlawful.
The contract will become void on the ground of supervening impossibility only if the
following conditions are satisfied.
a) The act should have become impossible.
b) The impossibility should be by reason of some event which the promisor could
not prevent.
c) The impossibility should not be self-induced by the promise;:
The performance of a contract may become subsequently impossible due to any of the
following reasons.
1. Destruction of Subject-Matter: If the subject-matter of a contract is destroyed
after the formation of the contract, without the fault of either party, the contract
becomes void.
Examples
i) A musical hall was agreed to be let out on certain dates, but before those dates
the hall was destroyed by fire. The contract was held to have become void on the
ground of impossibility of performance (Taylor v. Caldwell).
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ii)

A person agreed to deliver a part of a specific crop of potatoes. The potatoes
were destroyed by a pest through no fault of the party. The contract was held to
be discharged (Howell v. Coupland).

2. Death or personal incapacity: When the performance of a contract depends upon
the personal skill or ability of a party, the contract stands discharged on the death
or incapability of that person. For example, A agreed to perform at a concert on a
specified day. A fell seriously ill and so could not perform on the said day. It was
held that the contract is discharged on the ground of impossibility (Robinson v.
Davison).
3. Change of Law: A contract which was lawful at the time of making it but
becomes unlawful by reasons of subsequent change in law, the performance
becomes impossible and the contract is discharged.
Examples
i) A agreed to transport certain goods belonging to B from one place to another.
Subsequently, A's trucks were requisitioned by the Government under a statutory
power. It was held that A was discharged from his obligation (Noor Bux v.
Kalyan).
ii) A agreed to sell his land to B. Subsequently, the land was acquired by the
Government. Now A cannot perform his promise, the contract was held to
become void on the ground of impossibility (Shyam Sunder v. Durga).
4. Cessation of a state of things: If a contract is entered into on the basis of the
continued existence or occurrence of a particular state of things, the contract is
discharged if the state of things ceases to exist or changes. It should be noted
carefully that the contract is discharged only when the happening of the event was
the basis of the contract,
Examples
i) A and B contract to marry each other. Before the time fixed for the marriage, A
goes mad. The contract becomes void.
ii) A took a room on hire in a hotel for viewing the coronation processi0.n of King
Edward VII. Because of King's illness the procession was cancelled. It was held
that A was not liable to pay the room rent because the very purpose of hiring the
room was defeated (Knell v. Henry). This type of supervening impossibility is
also called 'frustration of contract'.
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5. Declaration of War: If a war is declared subsequent to the formation of the
contract, all pending contracts are either suspended or declared as void. If the war
is of a short duration, such contracts may be revived after the end of the war. For
example, A contracts to take in cargo for H at a foreign port. A's Government
afterwards declares war against the country in which the port is situated. The
contract becomes void when the war is declared.
Exceptions i.e., cases not covered by supervening impossibility : The above rule is
not applicable in some cases. When a person has promised do something, he must
fulfil his promise unless the performance becomes absolutely impossible.
Impossibility of performance is, as a rule, not an excuse from performance. Some of
the cases which do not come within the principle of supervening impossibility are as
follows:
a) Difficulty of Performance: The contract is not discharged simply because the
performance has become more difficult, more expensive or less profitable than
stipulated at the time of its formation.
Examples
i)

A agreed to supply coal within certain period. Due to government's
restrictions on the transport of coal from collieries, he failed to supply in
time. But since coal was available in the open market from where A could
have obtained it, A will not be discharged on the ground of impossibility.

ii)

A promised to send certain goods from Bombay to Antwerp in September. In
August, war broke out and shipping space was not available except at very
high rates. It was held that the increase of freight rates did not execuse
performance.

b) Commercial Impossibility : Performance cannot be excused on the ground of
commercial impossibility. If the raw material is available at a very high rate or
wages have gone up and the performance becomes less profitable than
anticipated, the contract does not become void. Commercial impossibility does
not discharge the parties. For example, A agreed to supply certain goods to B. As
a result of an increase in the cost ofraw material and wage bill, it is now no longer
profitable for A to supply the goods-at the agreed rate, A cannot be excused for
non-performance,
c) Default of a Third Party: If the contract cannot be performed because of the
default of a third person on whose work the promisor relied, the promisor is not
discharged. For example, A entered into a contract with B for the supply of
certain cotton goods to be manufactured by C, a manufacturer of these goods. C
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did not manufacture those goods. A is not discharged from his obligation and is
liable to B for damages.
d) Strikes, Lockouts and Civil Disturbances: A strike by the workers or a lockout by
the employer or riots etc. will not excuse the parties from performing the contract
unless there is a clause in .the contract to that effect. For example, a contract was
entered into between two merchants for the sale of certain goods which were to be
imported from Algeria. The goods could not be imported because of riots and
civil disturbances in that country. It was held that this was no excuse for nonperformance of the contract.
d) Partial Impossibility : If the contract is made for several purposes, the failure of
one or more of them does not discharge the contract. For example, A agreed to let
a boat to H to (i) view the naval review at the coronation of King, and (ii) to
cruise round the fleet. Due to the illness of the King, the naval review was
cancelled, but the fleet was assembled and the boat could have been used to cruise
round the fleet. It was held that the contract was not discharged.
Effects of Supervening Impossibility
a) Contract becomes void: When the performance of a contract becomes
subsequently impossible or unlawful; the contract becomes void (section 56 para
2).
b) Compensation for Non-performance: When the promisor alone knows that the
performance is impossible or unlawful, he must compensate the promisee for any
loss which he might have suffered on account of non-performance (section 56
para 3).
c) Benefit to be Restored: When a contract becomes void, any person who
hasreceived any advantage under such contract is bound to restore it, or to make
compensation for it, to the person from whom he received it (section 65). For
example, A contracts to sing for B at a concert for Rs. 1,000, which is paid in
advance, A is too ill to sing. A must refund the advance of Rs. 1,000 to B.
3.10.6 Discharge by Breach
You have learnt that when a contract is made, the parties to it are expected to perform
it, unless they are excused. If any party refuses or fails to perform his part of the
contract, a breach of contract occurs and the contract is discharged. In case of breach
the aggrieved party is relieved from performing his obligation and gets a right to
proceed against the party at fault. A breach of contract may arise in two ways: (i)
actual breach and (ii) anticipatory breach.
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Actual Breach: Actual breach of contract may take place either on the due date of
performance or during the course of performance. For example, A agreed to deliver
100 bags of rice to B at a certain price on 10th July. If A refuses or fails to deliver the
goods on time, there occurs an actual breach. If the promisor has performed part of
the contract and then refuses or fails to deliver the remaining goods, it is also actual
breach of contract.
Anticipatory Breach: Anticipatory breach occurs when the party declares his intention
of not performing the contract before the performance is due. This intention may be
declared expressly or impliedly. For example, A agrees to supply certain goods to B
on 10th July. Before this date A informs B that he shall not supply the goods. If,
instead of, expressly informing B about his intention of not performing the contract,
A does something which makes it impossible for him to perform, this will also
amount to anticipatory breach. If in the example given above, A sells all the goods
before the said date to P at a higher price, this action of A clearly indicates his
intention.
Thus a breach of contract operates a discharge of contract. In case of breach, the
aggrieved party gets the right to claim compensation or damages from the defaulter.
The various remedies available to the aggrieved party shall be discussed in unit 8.
Check Your Progress C
1. What is 'Novation'?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. Does death of the promisor discharges the contract in all cases?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. State the doctrine of supervening impossibility?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. When is the contract discharged by operation of law?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. State whether the following statements are True or False:
i)
If a new contract is substituted in place of an existing contract, it is called
alteration.
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ii)
iii)
iv)
v)
vi)

3.11

Insolvency of the promisor discharges the contract.
Impossibility of performance is not an excuse for non-performance of a
contract.
Difficulty in performing the contract makes it void.
If a contract could not be performed because of a default by a third person
on whose work the promisor relied, the contract becomes void.
An agreement to do an act impossible in itself is void. vii) Anticipatory
breach of contract takes place before the performance is due.
LET US SUM UP

The most natural way of terminating the contract is to perform it. The performance
may be either actual or attempted (also known as Tender). When a party offers to
perform his promise in accordance with the contract, and the other party refuses to
accept it, the contract is discharged. Attempted performance or tender is equivalent to
actual performance. The party who offered to perform is discharged from his
obligation. The tender to be valid must be unconditional, made at the proper time,
place and manner, made to the promisee or his authorised agent, and must be for the
whole obligation.
Performance can be demanded by the promisee only. In case of his death his
representatives can demand performance. In case of contracts of a personal nature,
they should be performed by the promisor. In other cases, it may be performed by his
agent, and in case of his death by his legal representatives.
When two or more persons make a joint promise, then unless a contrary intention
appears from the contract, all of them must perform jointly. If any oneof the joint,
promisors dies, his legal representative shall be liable to perform alongwith otherjoint
promisors.
The contract should be performed at the time specified and at the place agreed upon.
If no time is specified the promisor must perform the promise within a reasonable
time. In case no time and place is fixed for the performance, the promisee must ask
the promisor to fix the day and time for performance. In commercial agreements,
timeis the essence of the contract.
Promises which form the consideration or part of the consideration for each other are
termed as reciprocal promises. Reciprocal promises may be (a) mutual and
independent, (b) conditional and dependent, and (c) mutual and concurrent.
Reciprocal promises must be performed in the order specified in the contract.
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Assignment of a contract means transfer of rights and obligations under a contract to
third party. It may be done by the act of the party or by operation of law. Rights and
benefits under a contract can be duly assigned. But, a promisor cannot assign his
liabilities. Contracts of a personal nature cannot be assigned.
Appropriation means applying the payment to a particular debt. If, while making the
payment, the debtor specifies the debt to which it should be applied, then the creditor
must appropriate the payment to that debt only. In case the debtor does not specify the
debt to which it should be applied, the amount can be appropriated by the creditor in
the manner he deems it fit.
A contract may be discharged by mutual agreement which may take the form of
Novation, Alteration, Rescission, Waiver or Merger. A contract stands discharged if it
is not performed within the period of limitation and no action is taken by the
promisee. It can be discharged by operation of law also, This includes discharge by
death, insolvency, merger, material alteration.
When the performance of a contract becomes impossible or unlawful after the
formation of the contract, the contract becomes void on the ground of supervening
impossibility. Supervening impossibility may arise due to the destruction of the
subject matter, death or personal incapacity of the promisor, change of law, outbreak
of war, non-existence of a state of things. The contract is discharged in these cases.
However, the contract will not be discharged in case of a) difficulty of performance,
b) commercial impossibility, c) default by a third party, d) strikes, lockouts and civil
disturbances.
A contract is also discharged by breach of contract. When either party fails or refuses
to perform his promise, a breach of contract takes place. Breach may be either actual
or anticipatory. Actual breach takes place at the time when performance is due or
during the course of performance. Anticipatory breach means when a party declares
his intention of not performing his promise before the due date of performance.
3.12

KEY WORDS

Appropriation: Applying the payment to a particular debt is called appropriation.
Assignment : When a party transfers his rights and interest in the contract to another
person, he is said to assign the contract.
Breach: When a contracting party refuses to perform his obligation, there is a breach
of contract.
Contribution: When a joint promisor has performed the whole of the promise, he
may claim the share from other joint promisors. This is known as contribution.
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Joint promisors: When a promise is made by two or more persons, they are known
as joint promisors.
Novation: When a new contract is substituted for an existing one either between the
same parties or new parties, it is termed novation.
Period of Limitation: A time laid down in the Law of Limitation for various
contracts. If it is not performed during this period, the performance becomes time
barred.
Reciprocal promise: A promise made in consideration of other party's promise is
reciprocal promise.
Remission: Acceptance of lesser performance than what was contracted for is known
as remission.
Rescission: When one or all the terms of a contract are cancelled, it is termed as
rescission.
Tender: An offer to perform a promise.

3.13

ANSWERS TO CHECK YOUR PROGRESS

A5

i) False, ii) True, iii) False, iv) True, v) True, vi) True, vii) False, viii) True,
ix) True.

B4

i) True, ii) False, iii) True, iv)True, v)True, vi) False, vii) True, viii) True.

C5

i) False, ii) True, iii) True, iv) False, v) False, vi) True, vii) True.

3.14

TERMINAL QUESTIONS

1. What do you mean by performance of a contract?
2. What is meant by tender? What are the essentials of a valid tender?
3. Who should perform the contract? Is performance of a contract by a third party
valid?
4. Explain the legal rules relating to time and place of performance of a contract.
5. "Time is the essence of the contract". Comment.
6. Discuss the law relating to assignment of contracts.
7. Define the term 'Reciprocal Promise'. State the rules for the performance of
reciprocal promises.
8. State the various modes of discharge of a contract.

62

9. Explain with examples the doctrine of supervening impossibility.
10. Explain the meaning of 'Novation'. How novation is different from rescission'?
11. State the rules regarding appropriation of payment.
Note : These questions will help you to understand the unit better. Try to write
answers for them. But do not submit youranswers to theuniversity. Theseare for
your practice only.
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UNIT 4

REMEDIES FOR BREACH AND QUASI CONTRACTS

Structure
4.0
4.1
4.2

4.5
4.6
4.7
4.8
4.9

Objectives
Introduction
Meaning of Breach of Contract
4.2.1 Anticipatory Breach of Contract
4.2.2 Actual Breach of Contract
Remedies for Breach of Contract
4.3.1 Rescission of the Contract
4.3.2 Suit for Damages
4.3.3 Suit for Specific Performance
4.3.4 Suit for Injunction
4.3.5 Suit Upon Quantum Meruit
Quasi Contracts
4.4.1 Definitionsof Quasi Contracts
4.4.2 Difference between Quasi Contract and Contracts
4.4.3 Types of Quasi Contracts
Quantum Meruit
Let Us Sum Up
Key Words
Answers to Check Your Progress
Terminal Questions

4.0

OBJECTIVES

4.3

4.4

After studying this unit, you should be able to:
 explain as to what amounts to a breach of contract
 list the remedies in case of breach of contract
 describe the circumstances under which the various remedies shall be available
 define quasi contracts and describe various types of quasi contracts.
4.1

INTRODUCTION

In Unit 3 you learnt about the performance of a contract by the parties and consequent
termination of the contract. What happens, if the parties refuse or fail to perform the
agreed obligation? Such a failure or refusal results in what is called as breach of
contract. In this unit you will learn about the meaning of breach of contract, kinds of
breach of contracts and the remedies available to the other party in case of a breach of
contract. You will also learn about the nature and effects of certain transactions called
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quasi contracts which are not contracts in the strict sense of the term, but generate
obligations similar to those created by contracts.
4.2

MEANING OF BREACH OF CONTRACT

As you know, the term 'agreement' is defined under section 2(e) as 'reciprocal
promises'. Thus, both the parties are subjected to an obligation to do or not to do
something. In case any of the parties fails to carry out his agreed obligation or by his
act makes it impossible to perform his obligations under the contract, he is said to
have committed the breach of that contract. Breach of contract may arise in two ways:
(i) anticipatory breach, and (ii) actual breach. Let us now study these two in detail,
4.2.1 Anticipatory Breach of Contract
Anticipatory breach of contract occurs when a party repudiates the contract before the
time fixed for its performance or when a party by his own act disables
himselfabsolutely from performing the contract.
Examples
1. A contracts to marry R. Before the agreed date of marriage, he marries C. In this
case, A has committed anticipatory breach of contract.
2. A contracts to supply B with certain articles on 1st of August. On July 20, he
informs B that he will not be able to supply the goods. A has committed
anticipatory breach of contract.
Section 39 deals with anticipatory breach of contract. It provides when aparty to a
contract has refused to perform, or disabled himself from performing his promise in
its entirety, the promisee may put an end to the contract, unless he has signified, by
words or byconduct, his acquiescence (willingness) in its continuance. For example,
A who is 2 singer, enters into a contract with B, the manager of a theatre, to sing at
his theatre two nights in every week during the next two months. B agrees to pay her
100 rupees for each performance. On the sixth night A willfully absents herself from
the theatre. R is at liberty to put an end to the contract. In this example, if B permits to
sing on the seventh night, B has signified his willingness in the continuance of the
contract. He cannot now put an end to it but is entitled to compensation for the
damage sustained by him through A's failure to sing on the sixth night.
Reading through the provisions of Section 39 and the aforesaid example, you would
have noted that in the event of an anticipatory breach i.e., where a party to a contract
refuses to perform his part of the contract before the actual date of performance, the
promisee shall have two options: (i) rescind the contract and sue for damages for
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breach of contract without waiting until the due date for performance, or (ii) may not
rescind the contract but treat the contract as operative and wait for the time of
performance and then hold the other party liable for the consequences of nonperformance. You should note that in case the promisee decides not to rescind the
contract, the contract shall remain alive for the benefit of both the parties. But if
during the intervening period i.e., the date of breach and the due date of the
performance, any event happens that intervene (e.g., supervening impossibility) for
the benefit of the promisor, the promisee shall lose his right to sue for damages. For
example, A agreed to load a cargo of wheat on B's ship by a particular date, When the
ship arrived, A refused to load the cargo, but B did not accept the refusal and
continued to demand the cargo. Before the last date of loading had expired the war
broke out, rendering the performance of the contract illegal. The contract has come to
an end by frustration and B cannot sue A for damages (Avery v. Bowden).
In case of anticipatory breach of contract, the aggrieved party may claim damages
either at the time when such a breach is committed or wait till the time when the
performance becomes due and claim damages if promise still remains unperformed.
However, the amount of damages claimable shall vary in the two cases. This
difference can be clarified with the help of an example, X agrees to sell to Y a certain
quantity of wheat at Rs. 300 per quintal to be delivered on August 3. On July 2, X
gives notice expressing his unwillingness to sell wheat, and the price of wheat on the
date is Rs. 400 per quintal. If Mr. Y repudiates the contract forthwith (which he is
entitled to do at his option), he would be able to recover damages @ Rs. 100 per
quintal which is the difference between market price and the contract price on July 2.
If, instead of taking the action forthwith, he keeps the contract alive till August 3, and
in the mean time, the price increases to Rs. 500 per quintal. Y would be able to
recover damages @ Rs. 200 per quintal.
4.2.2 Actual Breach of Contract
Actual breach of contract may take place in any of the two ways: (i) breach at the
time when the performance of contract is due, or (ii) breach of contract during the
performance of the contract. Now let us study -about these two separately in detail.
Actual breach of Contract at the time when performance is due. If a party to contract
refuses or fails to perform his part of the contract at the time fixed forperformance of
that contract, he will be liable for its breach. For Example, A agreed to sell his car to
B on July 2. On July 2 A refused to sell his car to B. On A's refusal to sell the car,
there is an actual breach of contract. Now the question is whether it should be
accepted or whether the promisee can refuse such performance and hold the promisor
liable for the breach. The answer depends upon whether time was considered bythe
parties to be the essence of the contract or not.
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In this respect, Section 55, lays down, When a party to a contract promises to do a
certain thing or before a specified time, and fails to do any such thing at or before the
specified timed, the contract, or so much of it as has not been performed, becomes
voidable at the option of the promisee, if the intention of the parties was that time
should be the essence of the contract.
If it was not the intention of the parties that time should be the essence of the contract,
the contract does not become voidable by the failure to do such thing at or before the
specified time. But the promisee is entitled to compensation from the promisor for
any loss occasioned to him by such failure.
If, in case of a contract voidable on account of the promisor's failure to perform his
promise at the time agreed, the promisee accepts performance ofsuch promise at any
time other than that agreed, the promisee cannot claim compensation for any loss
occasioned by the non-performance of the promise at the time agreed unless, at the
time of such acceptance, he gives notice to the promisor of his intention to do so. For
example, A, a singer, contracts with B, the manager of a theatre to sing at his theatre
two nights in every week during the next two months, and B agrees to pay her 100
rupees for each night's performance. On the sixth night A wilfully absents herself
from the theatre and B, in consequence, rescinds the contracts. B is entitled to claim
compensation for the damage which he has sustained through the non- fulfilment of
the contract by A.
According to the aforesaid provisions, if performance beyond the stipulated time is
accepted, the promisee must give notice of his intention to claim compensation. If he
fails to give such notice, he will be deemed to have waived that right.
Actual breach of contract during the performance of the contract
Actual breach of contract also occurs when during the performance of the contract
one party fails or refuses to perform his obligation under the contract. For example, A
contracted with a Railway Company to supply it certain quantity of railway chairs at a
certain price. The delivery was to be made in instalments. After a few instalments has
been supplied, the Railway Company asked A to deliver no more. Held, A could sue
for breach of contract (Cort v. Ambergate etc. Rly Co.).
4.3

REMEDIES FOR BREACH OF CONTRACT

When a contract is broken by a party, there are several courses of action (remedies)
which the other party may pursue. These remedies include:
1. Rescission of the contract
2. Suit for damage
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3. Suit for specific performance
4. Suit for injunction
5. Suit upon quantum meruit
4.3.1 Rescission of the Contract
As you have read section 39 of the Act provides that when a party to a contract has
refused to perform, or disabled himself from performing his promise in. its entirety,
the promisee may put an end to the contract. This is called right of rescission. It
means setting aside of the contract. In such a case aggrieved party is discharged from
all the obligations under the contract. For example, A promises to supply the furniture
B's new office on a certain day. B promises to pay for thefurniture on its receipt. A
does not supply the furniture on the agreed date. B is discharged from the liability of
paying the price and can rescind the contract.
It should be noted that section 75 of the Indian Contract Act also confers upon a
person rightfully rescinding the contract to make a claim for compensation of any loss
or damage sustained through the non-fulfilment of the contract. Thus, in the above
example B shall not only be entitled to rescind the contract but also to claim
compensation for the damage which he has sustained because of the non-supply of
furniture by A on the specified date,
4.3.2 Suit for Damages
In the event of breach of contract; the aggrieved party besides rescinding the contract
can claim for damages. Damages are monetary compensation allowed for loss
suffered by the aggrieved party due to the breach of contract. The object of the court
in awarding damages for breach is that the aggrieved party may be put in the financial
position which would have existed had there been no breach of contract. The law
does not punish a party because he has broken a contract but if, by reason of his
wrongful act, the other party has suffered any pecuniary (monetary) loss, the court
will compel the party in breach to compensate the loss by paying damages to the
other party.
In India, the rules relating to damages are based on the judgement in English case of
Hadley v. Baxendale. The facts of this case were: H's mill was stopped due to the
breakdown of a shaft. He delivered the shaft to B, a common carrier, to be taken to
amanufacturer to copy it and make a new one. H had not made it known to B that
delay would result in a loss of profits. By some neglect on the part of B, the delivery
of the shaft was delayed in transit beyond a reasonable time. Held, B was not liable
for loss of profits during the period of delay as the circumstances communicated to B
did not show that a delay in the delivery of shaft would entail loss of profits to the
mill. The following rule of law was laid down in this case: 'Where two parties have
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made a contract which one of them has broken, the damages which the other party
ought to receive in respect of such breach of contract should be such as may fairly
and reasonably be considered either arising naturally i.e., according to the usual
course of things, from such breach of contract itself or such as may reasonably be
supposed to have been in the contemplation of both parties, at the time they made the
contract, as the probable result of the breach of it.
Section 73, of the Indian Contract Act which deals with compensation for loss or
damage caused by breach of contract is based on the judgement in the above case. It
states that the aggrieved party may claim the damages as follows :
a) Such damages which naturally arose in the usual course of things from such
breach. This relates to ordinary damages arising in the usual course of things.
b) Such damages which the parties knew, when they made the contract, to be likely
to result from the breach. This relates to special damages.
c) The aforesaid compensation is not to be given for any remote or indirect loss or
damage sustained by reason of the bread, and
d) Such compensation for damages arising from breach of quasi contract shall be
same as in any other contract,
Rules Relating to Different Types of Damages: We may now consider in detail the
types of damages and rules relating to them.
1. Ordinary Damages: Ordinary damages are those which naturally arise in the
usual course of things from such breach. The measure of ordinary damages is the
difference between the contract price and the market price on the date of the
breach. If the seller retains the goods after the breach, he cannot recover from the
buyer and further loss if the market falls, nor is he liable to have the damages
reduced if the market rises. For example A contracts to deliver 100 bags of rice at
Rs. 100 per bag on a future date. On the due dates he refuses to deliver. The
market price on that day is Rs. 110 per bag. The measure of damages is the
difference between the market price on the date of thebreach and the contracted
price i.e., Rs. 110-100 = Rs. 10.
You should note that section 73 specifically provides for compensation for any
loss or damage which arise naturally in the usual course of things from the breach
and as such compensation cannot be claimed for any remote indirect loss or
damage by reason of the breach. For example, A Railway passenger’s wife caught
cold and tell ill due to her being asked to get down at a place other than the
Railway Station and she had to walk a long distance in drizzling night to reach
home. In a suit by the plaintiff against the railway company, it was held that
damages for the personal inconvenience of the plaintiff alone would be granted,
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but not for sickness of the plaintiff's wife because it was very remote consequence
(Hobbs v. London and S).
2. Special Damages: Damages other than those arising directly from the breach may
be recovered if such damages may reasonably be supposed to have beep in
contemplation of both the parties as the probable result of the breach of a contract.
Such damages are known as 'special damages'. Thus, when there are certain
special or extraordinary circumstances present and their existence is
communicated to the promisor, the non-performance of the promise entitles the
promisee to not only the ordinary damages but also special damages that may
result therefrom. For example, A, who is a builder, agrees to erect and finish a
house by 1 January in order that B, may give possession of it at that time to C, to
whom B has contracted to let it. A is informed of the contract between B and C. A
builds the house so badly that it falls down before 1 January and has to be rebuilt
by B. As a consequence, B loses the rent which he was to have received from C,
and is obliged to make compensation to C for the breach of his contract. A must
make compensation to H for the cost of rebuilding the house, for the rent lost, and
for the compensation made to C. Here, you should note that the communication of
the special circumstances is a pre-requisite to the claim for special damages. The
case of Hadley v. Baxendale which laid down the rules regarding 'special
damages' in England is the most celebrated illustration on the point. The facts of
this case have already been discussed
3. Exemplary/Punitive/Vindictive Damages: Exemplary (also called punitive or
vindictive damages), are intended to show the court's strong disapproval of the
conduct or the defendant in committing the wrong. They are not proportionate to
the actual pecuniary loss sustained by the aggrieved party but are inflicted by way
of punishment. These are normally awarded in case of (i) a breach of promise to
marry, or (ii) wrongful dishonour of a cheque by a banker. The measure of
damages in case of breach of promise to marry is dependent upon the severity of
the shock to the sentiments and goodwill of the promisee. In case of wrongful
dishonour of a cheque, the rule is-smaller the amount of the cheque, larger will be
the amount of damages awarded and vice versa. a
4. Nominal Damages: Nominal damages are awarded in case of breach of contract
where there is only a technical violation of the legal right, but no substantial loss
is caused thereby. The damages granted in such cases are called nominal because
they are very small, say, a rupee. It may be noted that the aggrieved party cannot
claim these damages as a matter of right. It is always at the discretion of the court
whether or not to award nominal damages.
5. Damages for Deterioration Caused by Delay: In the case of deterioration
caused to goods by delay, damages can be recovered from carrier even without
70

notice. The word 'deterioration' implies not only physical damages to the goods
but also loss of special opportunity for sale. In the case of Wilson v. Lancashire
and Yorkshire Railway Co. the plaintiff had bought velvet for making caps for
sale during the spring. But, due to delay in transit, he was unable to utilise it for
making caps for sale during the season. It was held that the fall in value of the
cloth arrived after the season amounted to a deterioration for which the plaintiff
was entitled to recover damages without notice. ,
6. Damages for Inconvenience and Discomfort: When a party has suffered
physical discomfort and inconvenience as a result of breach of contract, that party
can move a suit for claiming compensation. However, according to the general
rule, the motive or the manner of breach do not affect the measure of damages.
Examples
1) A was wrongfully dismissed in a harsh and humiliating manner by G from his
employment. Held, a) A could recover a sum representing his wages for the
period of notice and the commission which he would have earned during that
period, b) He could not recover anything for his injured feelings or for the loss
sustained from the fact that his dismissal made it more difficult for him to
obtain employment (Addis v. Gramaphone Co. Lid.).
2) H, with his wife and children took a ticket for a midnight train, to be
transported toa particular place where he lived. They were, however,
transported to a wrong place and they had to walk several miles on a drizzling
night. H was awarded compensation for inconvenience but nothing for the
medical expenses of his wife who caught cold, as this consequence was too
remote. (Hobbs v. London & S.W. Pail &Co.).
7. Liquidated Damages and Penalty: Some time, in order to avoid delay in the
assessment and payment of damages, at the time of formation of contract, the
parties to a contract mutually agree to stipulate or specify sum, which will become
payable by the party guilty of breach. If the specified sum represents a fair and
genuine pre-estimate of the damages likely to result due to breach, then it is called
liquidated damages. On the other hand, if the sum fixed at the time of formation
of contract is disproportionate to the damages likely to occur the sum is deemed to
be a penalty. The amount is so provided to ensure performance of the contract.
Under English law, liquidated damages are enforceable but penalty cannot be
claimed. In India, however, there is no such distinction recognised between
penalty and liquidated damages. The courts in India allow only 'reasonable
compensation' (section 74).

71

8. Stipulations for interest: The largest number of cases decided under section 14
relate to stipulation in a contract providing for payment of interest:
i)

Payment of interest in case of default: A stipulation for payment of interest
in case of default is not in the nature of a penalty, if the interest is reasonable.
If the court finds that the rate of interest is exorbitant and is penal in
character in may grant some relief.

ii)

Payment of interest at higher rate: Such a stipulation occurring in a
contract may be of a two fold character:
a)

b)

It may either provide for payment of interest at an increased rate from
the date of the contract on failure of the debtor to pay on the due date the
interest or principal or an instalment of principal; or
It may provide for payment at a higher rate from the date of default only.

A stipulation for increased interest from the date of the bond, and not from the
date of default is always in the nature of a penalty, and relief may be granted
to the party. The court may award only reasonable compensation (Rameshwar
Pd. Singh v. Rai Sham Kishen). Thus, where a loan is advanced at 15% p.a.
with a stipulation that in case of default in payment of any instalment, interest
shall be raised to 20% p.a. Such a stipulation is a penalty and court may award
reasonable compensation only.
A stipulation for increased interest from the date of default may be stipulation
by wayof penalty. When it is so, relief is granted against it. Whether such a
stipulation is penal or not depends on the terms of the contract and the
circumstances of each case. For example, A gives B a bond for repayment of
Rs. 10,000 with interest @ 12% at the end of six months, with a stipulation
that in case of default, interest shall be payable @ 75% from the rate of
default. This is a stipulation by way of penalty and B is only entitled to
recover from A such compensation as the court considers reasonable.
iii) Payment of Compound Interest on Default: A stipulation in a bond for
payment of compound interest on failure to pay simple interest at the same
rate as was payable upon the principal is not a penalty. But a stipulation in a
bond for the payment of compound interest at a rate higher than that of simple
interest is a penalty and the party may be relieved against.
9. Forfeiture of 'Earnest Money' or 'Security Deposit': The amount deposited as
security for performance of a contract and the same is supposed to be adjusted
against the price on completion of the contract, it is called earnest money. Is a
clause in a contract providing for forfeiture of earnest money in the event of
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failure to perform in the nature of penalty? In a number of judicial decisions, it
has been held that such a clause shall be in the nature of a penalty and only
reasonable compensation could be claimed. (Mohd. Sultan v. NainaMohd, M/s
Variety Body Builders v. Union of India, Fateh Chand v. BalkishanDass).
4.3.3 Suit for Specific Performance
In certain cases of breach of contract, damages may not be considered as an adequate
remedy. The aggrieved party may not be interested in monetary compensation. The
court may, in such cases, direct the defaulting party to carry out the promise
according to the terms of the contract. This is called 'Specific Performance' of the
contract.
Specific performance of a contract may, at the discretion of the Court, be enforced
where the contract involves the sale of a particular house or some rare article or any
other thing for which monetary compensation is not enough because the injured party
will not be able to get an exact substitute in the market. For example, A agreed to sell
an old painting to B for Rs. 10,000. Subsequently, A refused to sell the painting.
Here, B may file a suit against A for the specific performance of the contract.
Specific performance is not granted under the following situations :
a) When monetary compensation is an adequate relief;
b) When the contract is of a personal nature, e.g., a contract to many, a contract to
paint a picture, etc. In such contracts injunction is granted in place of specific
performance.
c) Where it is not possible for the court to supervise the performance of the contract,
e.g., a building construction contract.
d) When the contract is made by a company beyond its powers as laid down in its
memorandum of association.
e) When the contract is inequitable to either party.
f) Where one of the parties is a minor.
4.3.4 Suit for Injunction
Where a party is in breach of a negative term of a contract (i.e., where he does
something which he promised not to do) the court may by issuing an order, prohibit
him from doing so. Such an order issued by court is called an 'injunction'.
Examples
1. G agreed to buy the whole of the electric energy required for his house from a
certain company. He was, therefore, restrained by an injunction from buying
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electricity from any other person. (Metropolitan Electric Supply Company v.
Ginder).
2. W agreed to sing at L's theatre, and during a contract period to sing nowhere else.
Afterwards, W made contract with Z to sing at another theatre and refused to
perform the contract with L. Held, W could be restrained by injunction from
singing for 2. (Lumely v. Wagner).
4.3.5 Suit upon Quantum Meruit
The phrase 'Quantum Meruit' means 'as much as is merited (earned)'. The normal rule
of law is that unless a party has performed his promise in its entirety, he cannot claim
performance from the other. To this rule, however, there are certain exceptions on the
basis of quantum meruit. When a person has done some work under a contract and the
other party repudiates the contract, or some event happens which makes the further
performance of the contract impossible, then the party who has already performed the
work can claim payment for the work he has already done. This right of claiming the
payment for work already done, before the repudiation of the contract or its further
performance becoming impossible is called the right to quantum meruit. For example,
X, a writer, was engaged by M who is the editor of a magazine to write a series of
twelve articles to be published in the magazine. After X had delivered six articles, the
publication of the magazine was discontinued. X is entitled to receive payment for the
six articles already written. You will study more about quantum meruit later in this
unit.
Check Your Progress A
1. What is a breach of contract?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What is an anticipatory breach of contract.?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. State whether the following statements are True or False.
i) Special damages are available as a matter of statutory right.
ii) Special damages cannot be claimed unless extraordinary circumstances
resulting in a special loss were communicated to the promisor.
iii) Exemplary damages are available only in case of defamation, like wrongful
dishonour of a cheque by a bank.
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iv) In India, although liquidated damages are allowed, penalty provision in a
contract is void.
v) The promisee has a right to refuse to accept monetary compensation and
insist on specific performance of a contract by the promisor.
4. Fill in the blanks :
i) The rule on special damages was for the first time laid down in the case of.
......................
ii) The measure of ordinary damages is the difference between. ........ .price and
the. ................price.
iii) Specific performance of a contract will not be granted where the contract is
of a.. ...................
iv) Quantum Meruit means. ,.. ................
v) Actual breach of a contract may take place (a) at the time when performance
is due, or (b). ........................
4.4

QUASI CONTRACTS

There are many situations in which a person may be required to conform to an
obligation, although he has neither broken any contract nor committed any tort. For
example, A has forgotten certain articles in B's house. Now B is bound to restorethem
to A. Such obligations are generally described as 'quasi contractual obligations'.
Quasi contracts are based on the principle of equity and justice. It simply states that
nobody shall enrich himself unjustly at the expense of another. In fact, a quasi
contract is not a contract at all. It is an obligation which the law creates in the absence
of any agreement, when the acts of the party or others have placed in the possession
of one person, money or its equivalent under such circumstances that in equity and
good conscience, he ought not to retain it, and which in justice and fairness belongs to
another. He then is placed under an obligation to restore or repay for such a benefit.
4.4.1 Definitions of Quasi Contracts
There is no statutory definition of a quasi contract available either under the English
Law or under the Indian Contract Act. Pollock describes quasi contracts as "contracts
'in law' but not 'in fact', being the subject matter of a fictitious extension of the sphere
of the contract to cover obligations which do not in reality fall within it". Sir William
Anson, a noted English author points out that "circumstances must occur under any
system of law in which it becomes necessary to hold one person to be accountable to
another, without any agreement on the part of the former to be so accountable, on the
ground that otherwise he would be retaining money or some other benefit which has
come into his hands to which the law regards the other person as better entitled, or on
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the ground that without such accountability, the other would unjustly suffer loss. The
'Law of Quasi Contract' exists to provide remedies in circumstances of this kind."
Quasi contracts are also called implied contracts, They are implied because they
create such obligations which resemble those created by contracts. The essentials for
the formation of a contract are absent but as outcome resembles those created by a
contract they are called quasi contracts. Under English Law, they are also termed as
Constructive Contracts or Contracts in Law, etc. Indian Contract Act terms quasi
contracts as certain relations resembling those created by contracts and are found
under sections 68 to 72.
4.4.2 Difference Between Quasi Contracts and Contracts
In case of contracts, it is the consent of the party which produce the obligations. But
in quasi contracts there is no question of consent, it is the law alone or natural equity
which produces obligations. As noted earlier, a quasi contract is based on the ground
that a person shall not be allowed to unjustly enrich himself at the expense - of
another. There is, however, similarity between quasi contract and contracts in case of
claims for damages. In case of breach of a quasi contract section 73 of the Indian
Contract Act provides for the same remedies (claim for damages) as provided in case
of breach of a contract. It reads: When an obligation resembling those created by
contract has been incurred and has not been discharged, any person injured by the
failure to discharge it is entitled to receive the same compensation from the party in
default, as if such person has contracted to discharge it and has broken his contract.
4.4.3 Types of Quasi Contracts
You have studied what is a quasi contract and how it differs from a contract. Now, let
us look into various kinds of quasi contracts recognised under the Indian Contract
Act. Sections 68 to 72 deal with five types of quasi contractual obligations.
Supply of Necessaries
According to section 68, if a person incapable of contracting (which would include a
minor, idiot and lunatic) or anyone whom he is legally bound to support, is supplied
by another with 'necessaries' suited to his condition in life such person is entitled to
recover the value thereof from the property of such incapable person. You should
note that the aforesaid claim for necessaries is based upon' quasi contractual
obligations because a contract with a person incompetent to contract is void-abinitio. The following two points must, however, be noted in this regard:
1. The amount is recoverable only from the property (if any) of the incapable person
and not from him personally true owner could not be found. After some time, A
tendered to B the lawful expenses incurred by him for finding the true owner and
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asked him to return the diamond to him (A). B refused to do so. Held B must
return the diamond to A as A was entitled to retain it against the whole world,
except the true owner (Hollins v. Fowler).
2. The finder has lien in respect of any sum which may be due to him on account of
expenditure incurred by him in respect of the goods (section 168).
3. Where the owner has offered a specific reward for the return of goods lost, the
finder may sue for such reward, and may retain the goods until he receives it
(section 168). This right was re-endorsed in the case of Harbhajan v. Harcharan.
4. The finder may sell the goods in the following circumstances :
a) Where the thing found is in danger of perishing.
b) Where the owner cannot, with reasonable diligence, be found out.
c) Where the owner has been found but he refuses to pay the lawful charges of
the finder.
d) Where the lawful charges of the finder, in respect of the thing found amount
to 2/3rd or more of the value of the thing found.
Liability of Person to whom Money is Paid or Thing Delivered by Mistake or
Coercion
A person to whom money has been paid, or anything delivered by mistake or under
coercion, must repay or return it (section 72).
Example
1. A and B jointly owe Rs. 100 to C. A alone pays the amount to C. Not knowing
this fact, B pays Rs. 100 again to C. Now, C is bound to repay the amount to B.
2. A railway company refuses to deliver certain goods to the consignee, except upon
the payment of illegal charges. The consigner pays the sum charged in order to
obtain the goods. He is entitled to recover so much of the charge as was illegally
excessive.
You should note that section 72 is based upon the principle of equitable restitution. A
person is under a mistake that money is due when, in fact, it is not due. Such a person
when he pays under mistake must be repaid. Money paid under mistake is recoverable
whether the mistake be of fact or of law. In the case of Sales Tax Officer v.Kanhaiya
Lal. The Supreme Court held that section 72 of the Indian Contract Act is wide
enough to cover not only a mistake of fact but also a mistake of law. In this case, the
levy of sales tax on forward transactions was held to be ultra vires by the Allahabad
High Court. The respondent, therefore, claimed a refund of the tax paid under mistake
of law under section 72. It was held that the respondent was entitled to the refund.
77

With reference to the word 'coercion' used in this section, it may be noted that the
word is to be interpreted in its popular sense to mean oppression, extortion or such
other means (Seth Kanhaiya Lal v. National Bank of India).
4.5

QUANTUM MERUIT

As discussed earlier, the phrase 'quantum meruit' means 'as much as merited' or 'as
much as earned'. The general rule of law is that unless a person has performed his
obligations in full, he cannot claim performance from the other (Cutter v. Powell).
But, in certain cases, when a person has done some work under a contract, arid the
other party repudiates the contract or some event happens which makes the further
performance of the contract impossible then the party who has performed the work
can claim remuneration for the work he has already done. The right to claim on
'quantum meruit' does not arise out of the contract as the right to damages does. It isa
claim on the quasi contractual obligations which the law implies in the circumstances
(Patel Engg. Co. Ltd. v. Indian Oil Corporation Ltd.). The action of 'Quantum Meruit'
is allowed in Indian Courts under section 70 of the Contract Act.
The claim of 'Quantum Meruit' arises in the following cases :
1. When a contract is discovered to be unenforceable: When an agreement is
discovered to be void or becomes void, any person who has received any
advantage under such agreement orcontract is bound to restore it, or to make
compensation for it to the person from whom he received it. For example, A, a
singer, contracts with B, the Manager of a theater to sing at his theatre for two
nights every week during the next two months and B agrees to pay her Rs. 1,000
for each night's performance. On the sixth night, A wilfully absents herself from
the theatre, and B, in consequence, rescinds the contract. B must pay A for the
five nights on which she had sung.
2. When one party abandons or refuses to perform the contact: Where there is a
breach of contract, the aggrieved party is entitled to claim reasonable
compensation for what he has done under the contract. For example, C, an owner
of a magazine engaged P to write a book to be published by instalments in his
magazine. After a few instalments were published, the publication of the
magazine was stopped. Held, P could claim payment on quantum meruit for the
part already published. (Blanche v. Colburn). In another case S, a building
contract or, agreed to construct a house for H for $565. Hedid work to the extent
of $333 and then abandoned the contract. Afterwards, H gets the work completed
another person. Then S cannot recover anything for the work done because he was
entitled to the payment only on the completion of the work (Sumpter v. Hedges).
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3. When a Contract is divisible: When a contract is divisible and the party not in
default has enjoyed benefit of the part performance, the party in default may sue
on a quantum meruit. But if the contract is not divisible, the party in default
cannot claim compensation on this basis.
4. When an indivisible contract is completely performed but badly : When an
indivisible contract for a lump sum is completely performed, but badly, the person
who has performed can claim the lump sum less deduction for bad work. For
example, A agreed to decorate B's flat for a lump slim of Rs. 10,000. A did the
work but B complained of faulty workmanship. It costs B Rs. 2,000 to remedy the
defect. A shall be entitled to recover from B Rs. 8,000 (Rs. 10,000- Rs. 2,000)
(Hoeing v. Isaac).
Check Your Progress B
1. Distinguish between a contract and a quasi contract.
…………………………………………………………………………………………
…………………………………………………………………………………………
………………………………………………………………………………………….
2. What do you understand by Quantum Meruit?
…………………………………………………………………………………………
…………………………………………………………………………………………
………………………………………………………………………………………….
3. Fill in the blanks :
i) The alternative expression for 'Quasi Contracts' is. ....................
ii) The property of a minor may be attached for……….…. .supplied to him.
4. State whether the followings statements are True or False:
i) Minor? properties may be attached for necessaries supplied to his dependent.
ii) A person cannot recover from another an amount paid under a mistake of
law.
iii) One cannot claim performance from another unless one has carried out his
part of the promise in full.
iv) Finding is keeping.
v) A finder Is the next best owner to the real owner.
4.6

LET US SUM UP

When one of the parties fails or refuses to perform his part of the promise, he is said
to have committed a breach of contract. In such a case the other party, called
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theaggrieved party, has certain remedies. These remedies include: (1) right of
rescission (that is right not to perform), (2) right to claim damages (including ordinary
damages, special damages, exemplary or vindictive damages, nominal damages,
liquidated damages and penalty), (3) suit for specific performance, (4) suit for
injunction (stay order), and (5) suit on Quantum Meruit basis.
There are certain obligations/rights which are not contractual but they resemble
contractual obligations/rights. Law, therefore, on principle of equity, treats them as
contracts. Such situations are more commonly known as quasi contracts. Various
types of quasi contracts are dealt with under sections 68 to 72 of the Indian Contract
Act. These include: (I) claim for necessaries supplied to a person incapable of
contracting or on his account, (2) reimbursement of person paying money due by
another in payment of which he is interested, (3) obligation of person enjoying benefit
of non-gratuitous act, (4) responsibility of finder of goods, and (5) liability of person
to whom money is paid or thing delivered by mistake or under coercion.
4.7

KEY WORDS

Anticipatory Breach : Breach of a contract before its performance is due. :
Damages : Monetary compensation granted to a party by the court in the event of a
breach of a contract by the other party.
Exemplary Damage: Damages awarded to create an example.
Frustration: A term used in English Law for the term 'supervening impossibility' in
Indian Law.
Injunction : An order of the court prohibiting a person to do a particular act
commonly known as 'Stay Order'.
Penalty: The amount of compensation payable in case of breach and stated in the
contract.
Punitive : In the nature of punishment.
Quasi Contracts: In the nature of contracts or similar to contracts.
Quantum Meruit : Quantity merited or 'as much as earned'.
Rescission : Right not to perform a contractual obligation.

4.8

ANSWERS TO CHECK YOUR PROGRESS

A 3 i) False ii) True iii) False iv) False v) False
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4 i) Hadley v. Baxendale ii) Market, contracted iii) personal nature iv)as much as
earned v) during the performance of a contract.
B 3 i) Certain relations resembling those created by contracts. ii) Section 68 of the
Indian Contract Act.
4

i) True ii) False iii) True iv) False v) True.

8.9

TERMINAL QUESTIONS

1. What do you understand by anticipatory breach of contract'? State the legal
position of the parties in such a case.
2. What are the rules under the Indian Contract Act for estimating the loss or
damage arising from a breach of contract'?
3. What is 'Breach of Contract? What remedies are available to an aggrieved party
on the breach of a contract?
4. "Compensation IS not to be given for any remote or indirect loss or damage
sustained by reason of the breach of contract". Discuss.
5. Explain the terms 'Penalty' and 'Liquidated Damages' clearly indicating the
difference between the two.
6. What are the quasi contracts? Enumerate the type of such contracts dealt within
the Indian Contract Act.
7. Write a short note on 'Quantum Meruit'.
Note : These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University for evaluation.
These are for your practice only.
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