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5.0

LEARNING OBJECTIVES

After studying this unit, you will be able to
 Know about Creation & Satisfaction of Charge
● Explain the need for creating charge on company’s assets
● Discuss the process of creation and modification of charge
● Compare between companies act 1956 and 2013 regarding registration of
charges
5.1

INTRODUCTION

The Companies Act, 2013 defines a Charge as an interest or lien created on the assets
or property of a Company or any of its undertaking as security and includes a mortgage
U/s 2(16). In the earlier Act of 1956, the word “Mortgage” was not mentioned. Section
124 to section 145 of the companies act, 1956 dealt with charges. Under the Companies
Act, 2013 section 77 to section 87 deals with charges. The company may borrow monies
by providing security of its assets and may create a lien on the properties of the
Company. The Company may also issue Debentures to raise funds which may carry a
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right/ interest in the Assets/Properties of the company. A charge is a way of security to
the creditor/lender of his interest/right on the properties of the company for the amounts
due to him by the company.
Definition of Charge: ― As per Section-2 (16) Charge means- An
● interest or lien
● created on the property or assets of a company or
● any of its undertakings or both as security and includes a mortgage;
5.2

NEED FOR CREATING A CHARGE ON COMPANY’S ASSETS

Almost all the large and small companies depend upon share capital and borrowed
capital for financing their projects. Borrowed capital may consist of funds raised by
issuing debentures, which may be secured or unsecured, or by obtaining financial
assistance from Financial institution or banks.
The financial institutions/banks do not lend their monies unless they are sure that their
funds are safe and they would be repaid as per agreed repayment schedule along with
payment of interest. In order to secure their loans they resort to creating rights in the
assets and properties of the borrowing companies, which is known as a charge on assets.
This is done by executing loan agreements, hypothecation agreements, mortgage deeds
and other similar documents, which the borrowing company is required to execute in
favour of the lending institutions/ banks etc
Type of Charges to be registered:
Companies Act, 1956 : Section 125 specifies only 9 types of charges to be registered.
Companies Act, 2013 : Section 77 states that Companies are required to register ALL
Types of Charges, with ROC within 30 days of its creation.
● within or outside India,
● on its property or assets or any of its undertakings,
● whether tangible or otherwise, and
● situated in or outside India
For Creation of Charge Form CHG-1 will be filed with fees prescribed under Act. Form
should be signed by the Company and the Charge-holder and should be filed together
with the instrument creating charge.
Additional period to register the Charge:
Section 77- ROC may on application by the company, allow the registration of charge
within 300 days (30 days + additional period of 270 days). If form will file after 30
days then form will file with additional fees.
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Application to be supported by a declaration in Form CHG-10 from the CS or Director
that such belated filing will not adversely affect the rights of any creditors of the
company.
Rule 4(2) chapter VI –The Companies (Registration of Charges) Rules, 2014
5.3
●
●

DUTY OF REGISTRATION OF CHARGE
As per Section 77 it is the duty of the Company to Create charge.
As per Section 78 if Company fails to file form for registration of charge then, the
person in whose favour charge is created will file form for creation of charge. The
person is entitled to recover from the company the amount of fees.

But before filling out the form a person will give 14 days’ notice to the Company. If the
company doesn’t register the charge or show sufficient cause then the person himself
will file the form with ROC.
This is not the responsibility of Person (in whose favour charge is created) to file the
form. Therefore if a company fails to file a form for registration of charge and a person
also does not file a form then the person will not be liable to pay any penalty.
5.4

CERTIFICATE OF REGISTRATION OF CHARGE

After filling the Creation of charge ROC will issue a certificate of registration of charge
in form CHG-2. The certificate issued by the Registrar under CHG-2 shall be conclusive
evidence that the requirements of Chapter VI of the Act and the rules made there under
as to registration of creation of charge, as the case may be, have been complied with.
Time Limit for filing for Creation of Charge
Within 30 days -Application should be made within 30 days of creation of charge in
form CHG-1 without any late fees.
After expiry of 30 days but not beyond 300 days – Application should be made before
300 days of creation of charge in CHG-10 attached in CHG-1.
After Expiry of 300 days -Application for Condonation of Delay to Regional Director
in form CHG-8.
Condonation of delay for Registration of charge:
● Where the instrument creating or modifying a charge is not filed within a period of
Three Hundred Days from the date of its creation or modification the Registrar
shall not register the same unless the delay is condoned by the Central Government.
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● Where the instrument satisfaction of the charge is not filed within Thirty Days
from the date on which such payment of satisfaction, the Registrar shall not register
the same unless the delay is condoned by the Central Government.
● The application for condonation of delay shall be filed with the Central
Government in Form No.CHG-8 along with the fee. [ By Notification F. No.
1/6/2014-CL.V Dated: 21-5-2014 THIS POWER HAS BEEN DELEGATED
TO REGIONAL DIRECTOR)
● The order passed by the Central Government under sub-section (1) of section 87 of
the Act shall be required to be filed with the Registrar in Form No.INC.28.
5.5

MODIFICATION OF CHARGE

Provisions of Modification of charge are completely same as provisions of Creation of
Charge. After filling form for Modification of Charge registrar will issue certificate for
modification of charge in form CHG-3.
Any modification in the terms or conditions or the extent or operation of any charge
registered under that section also required registration.
In Andhra Pradesh State Financial Corpn v. Guruvayurappan Swamy Oils, appellant
financial institution had created charge over properties of company-in-liquidation in
respect of principal amount plus interest. Some of the interest was kept in a separate
account called “Funded Interest Account”. Hence, there is no modification of charge
required to secure such funded interest.
5.6

SATISFACTION OF CHARGE

Charge is created as security for loan or debentures or as security for some other
purpose. If the amount of loan is repaid or debentures are fully paid or other purpose is
fulfilled, there remains no necessity of the charge. This is called satisfaction of charge.
As per Section 82 – Form for Satisfaction of charge will be filed in form CHG-4 within
30 days of satisfaction of charge. If a company fails to file form CHG-4 within 30 days
of creation of charge then the company has to go for condonation of delay for
satisfaction of charge.
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5.7

CHARGES FILING OF WHICH WITH ROC IS NOT NECESSARY

● Guarantee doesn’t require Registration.
● Charge created by operation of law need not be filed
● Negotiable Instrument (Hundi) is not a ‘Charge’ and registration not required.
Pledge is not required to be filed for Registration:
Earlier there was a list of transactions on which charge was required to create. With the
enactment of the Companies Act, 2013, tire list of charges requiring registration was
done away with. Thus, in the absence of a specific list of charges to be registered, and
the wide definition of the word “charge”, ‘pledges’ and ‘liens’ were also required to be
registered.
The companies creating pledge over shares are compulsorily required to register the
charge, which was not the case with its predecessor. This is unfair, for example, there
is absolutely no sanctity in registration of a pledge as a pledge is a possessory security
interest and the asset is already with the lender. A pledge on movables neither creates
an interest or a lien but rather is a special property.
Effect of registration of charge:
a. Maintain Register of Charge by ROC: As per Section- 81 ROC will maintain
Register of Charges in respect of each company, containing particulars of all
charges registered
b. Inspection of Register of Charge: The Register of charges maintained by ROC
is open for inspection by any person on payment of prescribed inspection fees.
c. Deemed Notice: Any person intending to lend money or who has lent money to
a company can know which of a company's assets are already charged and to
which type are charged.
d. Charge binding even on subsequent purchaser: Provisions relating to charge
apply even to a subsequent purchaser, even if he had not purchased property
directly from the company. The purchaser is required to make reasonable
enquiries as to the title of vendor.
Penalty for not filing charges:
If any company contravenes any provision of this Chapter, the company shall be
punishable with fine which shall not be less than one lakh rupees but which may extend
to ten lakh rupees and every officer of the company who is in default shall be punishable
with imprisonment for a term which may extend to six months or with fine which shall
not be less than twenty-five thousand rupees but which may extend to one lakh rupees,
or with both.
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Effect of non registration of charge:
As per Section 77(3) If charge is not registered with ROC, the charge shall not be taken
into account by the liquidator or any other Creditor. [The words are Registered’ and not
‘filed’. Thus, mere filing of charge with the Registrar would not be sufficient. It has to
be actually registered by ROC and a certificate of registration should be issued.
However, this is so only if the company is under winding up. Otherwise, contract or
obligation for repayment of the money secured by charge is there even if charge was
not registered. 77(4)
5.8

CHARGES FILING OF WHICH IS REQUIRED

In the Companies Act, 1956 there was a list of transactions on which registration of
charge was mandatory. With the enactment of the Companies Act, 2013, the list of
charges requiring mandatory registration has been done away with. Thus, in the absence
of a specific list of charges to be registered, and the wide definition of the word
“charge”, ‘pledges’ and ‘liens’ are also required to be registered.
As per section 125(4) of the Companies Act 1956, the following charges are required
to be filed with the Registrar of Companies (ROC).
 A charge for the purpose of securing any issue of debentures;
 A charge on uncalled share capital of the company;
 A charge on any immovable property, wherever situate, or any interest therein;
 A charge on any book debts of the company;
 A charge, not being a pledge, on any movable property of the company
 A floating charge on the undertaking or any property of the company including
stock in trade
 A charge on calls made but not paid;
 A charge on a ship or any share in a ship;
 A charge on goodwill, on a patent or a license under a patent, on a trade mark,
or on a copyright or a license under a copyright.
PARTICULARS OF CHARGES:
The following particulars in respect of each charge are required to be filed with the
Registrar:
● date and description of instrument creating charge;
● total amount secured by the charge;
● date of the resolution authorizing the creation of the charge (in case of issue of
secured debentures only);
● general description of the property charged;
6

● a copy of the deed/instrument containing the charge duly certified or if there is
no such deed, any other document evidencing the creation of the charge to be
enclosed;
● list of the terms and conditions of the loan; and
● name and address of the charge holder.
5.9

REGISTRATION OF CHARGES- COMPARISON
COMPANIES ACT, 1956 AND COMPANIES ACT, 2013

BETWEEN

Particulars

Companies Act, 1956

Companies Act, 2013

Reference

Section 124 to Section Section 77-87 of the Companies Act,
145 of Companies Act, 2013 read with the Companies
1956
(Registration of Charges) Rules,
2014

Definition

Inclusive definition of
Charge given in this Act
as “Charge includes a
Mortgage”

Charge defined as “Charge means an
interest or lien created on the property
or assets of the Company or both as
security and includes a mortgage”.

Type of Charges to Section 125 specifies Section 77 states that Companies are
be registered
only 9 types of charges required to register all types of
to be registered.
Charges:·
● within or outside India,·
● on its property or assets or any
of its undertakings,
● whether tangible or otherwise,
and
● situated in or outside India
with ROC within 30 days of
its creation.
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Additional period Section 125-ROC may
to register the allow filing within the
Charge
additional period of 30
days after the expiry of
30 days from the date of
creation on payment of
additional fee.

Section 77- ROC may on application
by the company, allow the
registration of charge within 300
days (30 days + additional period of
270 days).
Application to be
supported by a declaration in Form
CHG-10 from the CS or Director that
such belated filing will not adversely
effect the rights of any creditors of the
company.

Notice by Registrar
in case any person
other
than
Company applies
for registration of
Charge

Section 78- In case the Company fails
to get the Charge registered, then the
person in whose favour the Charge is
to be registered may apply to the
registrar. The Registrar shall send 14
days notice to the Company and on
not receiving any response after the
expiry of 14 days, the registrar shall
register the Charge.

The Charge can be
registered by any person
interested in the Charge
and there was no
requirement of sending
any notice to the
Company.

Modification
Charge

of Different
provisions As per Section 77, the same
existed for Modification provisions as applicable to Creation
and for creation.
of Charge applies to modification.

Registration
Satisfaction
Charges

of Report satisfaction to
of the Registrar within a
period of 30 days from
the
date
of
its
Satisfaction

Section 82 – ROC may on application
by the company, allow the
registration of satisfaction of charge
within 300 days (30 days + additional
period of 270 days) from the date of
satisfaction. Note : As Section 82
specifies that the provisions of subsection 77(1) shall , as far as may be
apply, to an intimation given under
this section, the extension period of
270 days is also being considered for
registration of satisfaction of charge.
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Condonation
delay

of Section
141Application to Central
Government
for
extension of time for
registration of charge
after the expiry of the
prescribed period of 60
days from the date of
creation or 30 days from
the date of satisfaction.

Section 87- Application in Form
CHG-8 to be filed to the Central
Government for extension of time for
registration of charge if the charge is
not registered within 300 days from
the
date
of
its
creation/modification/satisfaction.

Certificate
registration

of No specific Form was Rule 6 – Certificate of registration of
specified for certificate such charge in Form No.CHG-2
of registration.
Certificate of modification of charge
in Form No. CHG-3 Certificate of
registration of satisfaction of charge
CHG-5

Register
Charges

of Section 143- To be Section 85 read with Rule 10maintained by Company Company’s Register of charges to be
maintained by the Company in Form
CHG-7 and Rule -7, particulars of
charges maintained by the Registrar
on the MCA portal shall be deemed to
be the Register of Charges.
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Penalty – Multi Section 142- Default in
fold increase in the filing the registration
penalty.
particulars,
the
company and every
officer in default shall
be punishable with fine
which may extend to Rs.
5,000/- for every day
during
the
default
continues. Default in
complying with any
other provisions of this
chapter, the company
and every officer in
default
shall
be
punishable with fine
which may extend to Rs.
10,000.

5.10

Section 86- Penalty on the company
for non-compliance with the
provisions of this chapter shall not be
less than Rs. 1 Lakh which may
extend to Rs. 10 Lakh and on the
officer in default, is imprisonment
which can extend to 6 months or fine
not less than Rs. 25,000 which can
extend to Rs. 1 Lakh, or with both.

PROCESS OF CREATION/ MODIFICATION OF CHARGE IS AS
UNDER

If a company has passed special resolutions under Section 180(3)(c) of the Companies
Act, 2013, authorising its Board of directors to borrow funds for the requirements of the
company and under Section 180(1)(a) of the Companies Act, 2013, authorising its
Board of directors to create charge on the assets and properties of the company to
provide security for repayment of the borrowings in favour of the financial
institutions/banks or lenders and in exercise of that authority has signed the loan
documents and now proposes to have the charge, created by it registration with the
ROC, should follow the procedure detailed below
Where the special resolution is passed as required under section 180 of the Companies
Act, 2013, form MGT14 of the Companies (Management and Administration) Rules,
2014 is to be filed with the registrar.
● Conduct a Board meeting to arrive at a positive decision to avail the facility
including security of Charges. In the said business of availing facility, authority
to execute necessary documents is also required to be given.
● File extracts of the said resolution with the Registrar of Companies in form
[1]MGT 14 within 30 days of its passing.
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● Execute necessary documents for availing the facility including the security
being given.
● Make entries in the register of Charges maintained in form CHG-7 forthwith
after the creation/ modification/ satisfaction and get it authenticated by Director
or Secretary of the company or any person authorized by the board.
● Submit form CHG-1 (for other than debentures) or Form CHG-9 (for debentures
including rectification) with the prerequisite fees within a period of 30 days from
the date of creation/ modification of charge.
● Attach the following documents with e-form No. CHG- 9/ CHG -1: 9/ CHG -1
A certified true copy of every instrument evidencing any creation or
modification of charge. In case of joint charge and consortium finance,
particulars of other charge holders. Instrument(s) evidencing creation or
modification of charge in case of acquisition of property which is already subject
to charge together with the instrument evidencing such acquisitions
● After due compliance, the Registrar shall issue a certificate of registration in
form CHG-2, where charge is registered under section 77(1) or 78 or in form
CHG-3, where charge is registered under section 79.
● If CHG-1 (for other than debentures) or Form CHG-9 (for debentures including
rectification) is not being submitted within the period of 30 days, however
within the period of 300 days, prepare an application for condonation in form
CHG-10 which shall be supported by a declaration by the secretary or director
of the company that delay shall not affect the rights of creditors. After due
compliance, the Registrar shall issue a certificate of registration in form CHG2, where charge is registered under section 77(1) or 78 or in form CHG-3, where
charge is registered under section 79.
● Where a charge is registered with the Registrar obtain a certificate of registration
of such charge in Form No. CHG- 2. Where the particulars of modification of
charge is 2 registered the Registrar shall issue a certificate of modification of
charge in Form No. CHG-3
● If CHG-1 (for other than debentures) or Form CHG-9 (for debentures including
rectification) is after 300 days, prepare an application for condonation in form
CHG-8 and submit the same with Regional Director having territorial
jurisdiction over the registered office of the company under The Companies Act,
2013.
● Pay the requisite penalty imposed by the Regional Director having territorial
jurisdiction over the registered office of the company. Normally 15 days time is
being given for the payment of penalty.
● After payment of requisite penalty, submit the Chalans with the Regional
director office with the covering letter containing request to issue and order
allowing condonation of delay.
● Submit the order issued by the regional director with the ROC within the
stipulated time given in the order itself in form INC 28.
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● After the approval of the form INC 28, get the form CHG-1 (for other than
debentures) or Form CHG-9 (for debentures including rectification) approved.
After due compliance, the Registrar shall issue a certificate of registration in
form CHG-2, where charge is registered under section 77(1) or 78 or in form
CHG-3, where charge is registered under section 79.
5.11

PROCESS OF SATISFACTION OF CHARGE IS AS UNDER

● Gets the letter of satisfaction from the bank containing declaration that there are no
dues towards the facility provided.
● Conduct a Board meeting to consider the letter of satisfaction and after taking note
of the same in the said board meeting pass the resolution containing authorization
to file form CHG-4 with letter of satisfaction as an attachment. It must be noted
that the said form CHG-4 is required to be submitted within 30 days of satisfaction.
The period of 300 days is applicable in case of creation/modification of charges
only and for satisfaction of charges, there is no relaxation of time period.
● Make entries in the register of Charges maintained in form CHG-7 forthwith after
the satisfaction and get it authenticated by Director or Secretary of the company or
any person authorized by the board.
● Submit form CHG-4. After due compliance, the Registrar shall issue a certificate
of registration of satisfaction in form CHG-5.
● If CHG-4 is not being submitted within the period of 30 days, prepare an
application for condonation in form CHG-8 and submit the same with Regional
Director having territorial jurisdiction over the registered office of the company
under The Companies Act, 2013.
● Process same like above after filing of CHG-8.
5.12

LET US SUM UP

The Companies Act, 2013 requires all companies to file the requisite particulars with
the ROC for all security created over the assets of the company. The process of creating
a security over assets of the company is referred to as creation or registration of
charges. Every company creating a charge needs to file E-Form CHG-1 with the
Registrar of Companies for registration of charge within 30 days of creation of
charge.Penalty for contraventions of any provision of Registration of Charges under the
Companies Act, 2013 shall not be less than 1 lakh rupees but which may extend to 10
lakh rupees and every officer of the Company who is in default shall be punishable with
imprisonment for a term which may extend to 6 months or with a fine not less than
25,000 rupees but which may extend to 1 lakh rupees.
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5.13

KEYWORDS

● Pledge : A pledge is a bailment that conveys possession title to property owned by
a debtor to a creditor to secure repayment for some debt or obligation and to the
mutual benefit of both parties.
● Hundi : Hundi is an unconditional order in writing made by a person directing
another to pay a certain sum of money to a person named in the order
● Funded Interest : Funded Interest Term Loan (FITL) is giving a loan for repaying
an existing loan. It's a kind of loan restricting mechanism whereby the lender would
give the borrower money to repay the interest component of the loan.
● ROC : The Registrar of Companies is an office under the Indian Ministry of
Corporate Affairs that deals with administration of the Companies Act 1956 and
Companies Act, 2013
● Borrowed Capital : Borrowed capital is money that is borrowed from others,
either individuals or banks, to make an investment
● Mortgage : A legal agreement by which a bank, building society, etc. lends money
at interest in exchange for taking title of the debtor's property, with the condition
that the conveyance of title becomes void upon the payment of the debt.
● Creation of Charge : Charge is the lien, mortgage created on the assets /property
of the company as a security of the amount lent to the company.
5.14
●
●
●
●
●
●
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5.15

MODEL QUESTIONS

Q1 :

Give a brief introduction regarding creation of charge under companies act
2013.
Under what circumstances Charges filed with ROC not necessary?
What is the need for creating a charge on companies assets?
Explain the process of creation and satisfaction of charge.

Q2 :
Q3 :
Q4 :
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6.0

LEARNING OBJECTIVES

After going through this unit, you should be able to:
● Know the Limitation Act, 1963. This is because, if you were an advocate filing
a suit for your client on a claim or right, which is outdated in the eyes of Law,
you are bound to lose the case affecting your credibility and reputation;
● Know the provisions of the Limitation Act, 1963;
● Understand that every suit instituted or appeal preferred or application made
after expiry of the prescribed period of time shall be dismissed by the court.
● Know about the Indian Stamp Act 1899

14

6.1

INTRODUCTION

When a person enters into a valid contract with another, he is entitled to certain rights
emanating from the contract. So also he is under an obligation to perform certain duties
cast upon him by the contract. When his rights are infringed, he is entitled to seek relief
and remedy from the Court of Law. Inordinate delay in seeking relief and remedy from
the Court having jurisdiction would not be excused by Law. Law does not expect a
person to sleep over his right. Law does not help those who are lazy. Law expects that
one should be prompt to seek relief when one's right is infringed. This is precisely the
rationale behind the Limitation Act, 1963 and the basis as to why a suit cannot be
maintained in a Court of Law after a certain period of time. Lapse of time may destroy
the evidence also. The Act prescribes different periods of limitation for different rights,
exclusion of certain periods for certain circumstances, extension of limitation for
computing the period of limitation, etc. A student of Law should know these provisions
as also the rationale behind such provisions.
The object of limitation is to give effect to the maxim “Interest Reipublicae Ut Sit Finis
Litium “i.e. it is in the interest of the State that there should be a limit to a litigation. It
is in the interest of the State to prevent litigation, dispute, disturbance or deprivation.
When a thing is acquired by one person for a fairly long time for his long enjoyment, it
is lost by another through his own inaction and negligence.
There are many principles under limitation and some of which are as under
a) Long dormant claims have more cruelty than justice
b) The claimant might have lost the evidence to prove a stale claim
c) The person having good vigilance and diligence pursues his rights and claims
promptly.
"Delay defeats equity" and "vigilantibus non dormientibus jura subveniunt" i.e. Courts
help those who are vigilant and who do not slumber over their rights are the main
reasons for accepting the concept of limitation. The limitation encourages the plaintiff
to quicken his diligence. The purpose of the statute of limitation is not to destroy the
right but it is founded on public policy fixing a life span for the legal remedy for the
general welfare. The object of providing a legal remedy is to repair the damage caused
by reason of legal injury. The Law of Limitation fixes a life span for such legal remedy
to redress the legal injury so suffered. The statute of limitation is a law of repose, peace
and justice which bars the remedy after lapse of a particular period by way of public
policy and expediency without extinguishing the right in certain cases. There are two
aspects of the statutes of limitation-the one concerns with extinguishment of the right if
a claim or action is not commenced within a particular period of time and the other
merely bars the claim without affecting the right which remains merely as a moral
obligation.
15

6.2

HISTORY

In ancient India, there was a law of prescription and no Law of Limitation as such. For
acquisition of title by prescription, a period of 20 years was laid down. Even in England
there was no specific law of limitation before the James Statute of 1523. In India, the
first attempt to introduce a uniform Law of limitation was made under the Limitation
Act, 1859 which came into operation in 1862 and it was followed by Act XLX of 1871,
Act XV to 1877 and Act IX of 1908. The Indian Limitation Act, 1908 was replaced by
the Limitation Act, 1963 (36 of 1963) and the same was amended in 1964, 1969, 1974,
1976 and 1999.
6.3

IMPORTANT DEFINITIONS

● Sufficient Cause - Sufficient Cause means that the reasons on account of which
the plaintiff could not file suit within the limitation period to the satisfaction of the
Court.
● Disability - Disability means legal incapacity to file a suit. Once the legal-capacity
is over, the person is entitled to file a suit. For example, if a person is entitled to
file a suit against a minor but cannot do so on account of the defendant's minority,
he can file a suit after the minor attains majority
● Exclusion of Period - Exclusion of period means certain period is allowed to be
excluded for computing the period of limitation. For example, if the defendant is
out of India for one year, then while computing the period of limitation, one year
during which he was away from India would be excluded.
● Acknowledgement of Debt - Acknowledgement of debt means any written
statement made by the debtor accepting his liability.
● Part Payment - Part Payment means any payment made by the debtor, amount of
which is not sufficient to satisfy the debt in full such part payment must be signed
by the debtor or his authorised representative in order to extend the limitation under
the Act.
● Open mutual Account - Open mutual account means any account which is
operative wherein funds can be deposited and withdrawn. There is a series of
transactions in this account.
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● Continuing Guarantee - A continuing guarantee is the one which extends to a
series of transactions in an open mutual account.
6.4

SUBJECT MATTER CONTENTS

For easy understanding of the subject, it is divided into 8 parts and they are as under:
6.4.1 Concept of Limitation And General Principles Of Limitation
1) The Limitation Act, 1963, bars a suit to enforce the existing right after a certain
period of time.
2) The Act does not extend to the State of Jammu and Kashmir.
3) The law of limitation limits the time after which a suit cannot be maintained in a
court of law.
4) Legal suits and controversies involved therein are restricted to a fixed period of
time otherwise they would have become immortal while men are mortal. Lapse of
time may also destroy the evidence.
5) The intention of law is to bar the remedy alone and not the right. The right remains.
The right, however, cannot be enforced by judicial process, except under certain
circumstances when the right is also lost
6) The time of limitation begins to run when the cause of action arises. The cause of
action is a fact which gives the plaintiff a right to seek relief against the defendant.
Cause of action denotes and determines the starting point of limitation. Right to sue
and cause of action are almost synonymous.
7) In case of a debt, the right to sue the debtor would accrue when the creditor recalls
the advance and the debtor fails to pay. In case of creditor, loan or advance which
is secured by movable or immovable property, right to sue the debtor and right to
sue for sale of security would accrue when the creditor recalls the advance and the
debtor fails to pay.
8) Every suit instituted, or appeal preferred, or application made after expiry of the
prescribed period of time shall be dismissed although limitation may have not been
set - up as a defence (Section-3). The Court has no discretion or inherent power to
condone the delay. Rather a duty is cast on the Court to dismiss the suit, appeal or
application (Subject to the provisions as given in Sections 4 to 24). This power of
the Court to dismiss the suit is mandatory and absolute in nature. Where the suit is
clearly time barred, the Court is bound to dismiss the suit in terms of Section 3 of
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the Act, as it is construed that no injustice is caused, because hardship and injustice
are out of place so far as the Limitation Act is concerned.
9) Section 3 bars only the remedy but does not destroy the right to which the remedy
relates. The creditor's right to recover the debt continues to exist notwithstanding
that the remedy of recovery through judicial process is barred by limitation. The
time barred debt does not cease but continues to exist. The debt is not extinguished,
but the remedy to enforce the debtor's liability through court of law is extinguished.
The creditor would be lawfully entitled to adjust from the payment made by the
debtor towards the time barred debt. If the creditor is in possession of security for
the debt, the debt due could be adjusted out of security in his possession. Pledgee's
rights to the goods are not affected by the limitation. Similarly, the rights of lien
and set-off as also the right of appropriation as mentioned in the Indian Contract
Act are also not affected by the limitation.
10) The various Courts have ruled that where a suit comprises various reliefs or claims,
they should be treated as a separate suit in regard to each of such relief or claim and
the rule of limitation must be applied to each such claim or relief separately (AIR
1936 Mad.804).
11) Parties cannot by mutual consent extend or alter the period of limitation. Nor can
the consent of the parties give the court jurisdiction to hear an appeal which is
submitted after limitation.
12) The Limitation Act, 1963 contains the schedule which prescribes the period of
limitation for suits, appeals and applications. The periods laid down in the schedule
must be read with the provisions of the Act. For example, when the prescribed
period of limitation expires on a day the court is closed, the suit or appeal or
application can be instituted or preferred or made on, the immediate next day when
the court re-opens. The principle behind this provision is based on "maxim lex non
cogit ad impossibilia". It means the law does not compel a person to do what is
impossible to do. Further, it is also based on the principle that "actus curiae
neminem gravabit ", It means the act of the court shall prejudice no man.
13) The schedule of the Limitation Act, 1963 which prescribes the period of limitation,
makes a presumption that the period should be computed with reference to the
Gregorian calendar. If the starting point is to be calculated as so many months or
so many years from a particular date, the point must be calculated according to the
Gregorian calendar. On the other hand, if the starting point is otherwise, the Court
cannot apply this presumption
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14) Where any special or local law prescribes a period of limitation different from the
period prescribed by the Schedule, such period shall apply. To illustrate the point,
we shall consider two special laws viz. Recovery of Debts due to Bank and
Financial Institutions Act, 1993 and Securitisation, Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002. The provision contained in
these two acts concerning the limitation is discussed herein below:
a) The Limitation Period under Recovery of Debts due to Bank and Financial
Institutions Act, 1993
● In terms of Section 24 of the Recovery of Debts due to Bank and Financial
Institutions Act, 1993, it is specifically stated that the application filed by the
banks and financial institutions in the Debt Recovery Tribunal against the
borrowers for recovery of debts must be filed within the limitation period as
prescribed in the Limitation Act, 1963. In short, the provisions of the Limitation
Act are also applicable to Recovery of Debts Due to Banks and Financial
Institutions Act, 1963.
● Further, the Recovery of Debts due to Bank and Financial Institutions Act, 1993
also stipulates its own limitation and puts a limitation of 45 days for preferring
an appeal against the decision of the Debt Recovery Tribunal (DRT) when the
appeal is preferred in Debt Recovery Appellate Tribunal (DART). Any appeal
filed in DRAT after the limitation period shall be liable to be dismissed.
● From the paragraph 1above, one can observe that the general provisions of the
Limitation Act, 1963 are applicable to RDDBFI Act, 1993. From paragraph 2
above, one can also observe that the RDDBFI Act, 1993 being a special law
does stipulate its own limitation periods for certain matters.
b) The Limitation Period under Securitisation, Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002.
1) Section 36 of the Securitisation, Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 specifically states that no secured creditor
shall be entitled to take all or any of the measures under sub-section (4) of section 13,
unless his claim in respect of the financial asset is made within the period of limitation
prescribed under the Limitation Act, 1963.
In short, the provisions of the Limitation Act, 1963 are also applicable to Securitisation,
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002.
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2) The Securitisation, Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 also stipulates its own limitation periods as under:
● Any Securitisation Company or Reconstruction Company established under the
Act is required to obtain a prior registration certificate from the Reserve Bank
of India. Section 4 of the Securitisation, Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 states that a Securitisation Company
or Reconstruction Company aggrieved by the order of rejection of application
for registration or cancellation of certificate of registration may prefer an appeal
(to the Central Government) within a period of 30 days from the date on which
such order of rejection or cancellation is communicated to it, (Limitation
prescribed under the special law is of 30 days)
● In terms of Section 13 (2) of the Securitisation, Reconstruction of Financial
Assets and Enforcement of Security Interest Act 2002, the borrower, in response
to the notice issued by the Secured Creditor, is required to discharge in full his
liabilities to the Secured Creditor within a period of sixty days from the date of
notice, failing which the Secured Creditor would be entitled to take further
action under section 13 (4) (Limitation prescribed under the special law is 60
days).
● Further, Section 17(1) of Securitisation, Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 puts a limitation of 45 days for the
borrower to file an appeal to DRT from the date of measures/steps taken by the
Secured Creditor mentioned in Section 13(4) of the Act. (Limitation prescribed
under the special law is of 45 days)
● Section 18 (1) of the Act stipulates a period of 30 days for any aggrieved person
to approach the DRAT from the date of receipt of order of the DRT for the
purpose of preferring an appeal in the DRAT. (Limitation prescribed under the
special law is of30 days)
● Section 23 of the Act stipulates a period of 30 days for registration of security
interest with the Central Registrar. (Limitation prescribed under the special law
is 30 days).
● Sections 24 and 25 of the Act stipulate a period of 30 days for modification and
satisfaction of security interest with the Central Registrar (Limitation prescribed
under the special law is of 30 days).
The above provisions are similar to those contained in section 125 of Companies Act
which stipulate that creation of the charge, as also modification and satisfaction of the
charge on the company's assets are required to be registered with the Registrar of
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Companies within a period of 30 days from the date of creation, modification and
satisfaction of the charge.
It may be recalled here that the Limitation Act, 1963 stipulates that the provisions in
respect of limitation contained in any special law shall also have been complied with,
in addition to the provisions of the Limitation Act, 1963. Further, it may also be recalled
here that the Recovery of Debts due to Bank and Financial Institutions Act, 1993 and
Securitisation, Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002 are special laws which prescribe their own limitations in respect of certain
matters. Hence the banks and financial institutions in Recovery of Debts due to Barik
and Financial Institutions Act, 1993 and the Secured Creditor in Securitisation,
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 are
required to abide by the general provisions of the Limitation Act, 1963 as also by the
special provisions of the said two Acts. Any violation of these provisions may result
into the application filed by the banks or financial institutions in Debt Recovery
Tribunal shall become liable for dismissal and any action taken by the secured creditor
in respect of attachment and sale of secured assets being declared as invalid attracting
not only payment of compensation but also restoration of property to the borrower.
It is, therefore, mandatory for the banks and financial institutions as also the secured
creditor to abide by the prescribed limitation. Majority of the special laws prescribe
their own limitation periods for certain matters concerning them. As a student of law,
one is expected to know the provisions of the Limitation Act, 1963 as also the provisions
of limitation periods contained in special laws, so that the subject is studied in totality.
6.4.2 Extension of Limitation for The Reason Sufficient Cause
15) An appeal or application or a suit could be admitted after the prescribed period of
limitation if the court is satisfied that there was sufficient cause for delay in seeking
remedy (Section 5). It is the duty of the Court to record in writing the reasons for
extending the period. Sufficient cause means some cause beyond the control of the
plaintiff though he acted diligently and with due care. No event or circumstances arising
after the expiry of limitation can constitute sufficient cause. The cause must arise within
the period of limitation and not afterwards. The plaintiff has to explain the whole of the
period of delay. Every day's delay must be accounted for. There are no hard and fast
rules to define sufficient cause. It depends on the facts and circumstances of each case.
16) The legislature has conferred the power to condone delay by enacting Section 5 in
order to enable the Courts to meet the ends of justice on merits of the case. The
expression "Sufficient Cause" is adequately elastic to enable the Courts to apply the law
in a meaningful manner which would sub-serve the justice.
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17) Based upon the different judgments pronounced by different Courts, the following
are some of the grounds those could be construed as sufficient cause to illustrate the
concept. (The list is illustrative and not exhaustive)
a) Illness of the plaintiff / his family members, plaintiff remaining confined to
bed under medical advice,
b) Accident met by the plaintiff
c) Exigencies of military service
d) Imprisonment of the plaintiff
e) Mistake of Court, etc.
6.4.3 Legal Disability
18) Section 6 of the Limitation Act deals with legal disability. Legal disability means:
a) The plaintiff cannot file a suit or make an application or prefer an appeal,
because plaintiff himself is suffering from the legal disability (for example,
plaintiff is insane or lunatic)
b) The plaintiff cannot file a suit or make an application or prefer an appeal,
because the defendant is suffering from the legal disability (for example,
defendant is insane or lunatic) under such circumstances, the law prescribes that
the suit can be filed or an application can be made or an appeal can be preferred
after cessation of the disability.
Where the defendant is an insane or a minor and as such cannot be sued, the period of
limitation may be extended up to 3 years after cessation of disability i.e. insanity or
minority of the minor (i.e. can be sued after attaining the age of majority). Similarly,
where the minor / insane is a plaintiff, the period of limitation may be extended up to 3
years after cessation of disability.
Where the disability continues up to the death of that person, his legal representative
may institute the suit or make the application within the same period after the death, as
would otherwise have been allowed from the time so specified. (Section 6, sub-section
3)
Where the legal representative referred to in sub-section (3) is, at the date of the death
of the person whom he represents, affected by any such disability, the rules conditioned
in sub-section (1) and (2) shall apply.
Where a person under disability dies after the disability ceases but dies within the period
allowed to him under this section, his legal representative may institute the suit or make
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the application within the same period after the death, as would otherwise have been
available to that person had he not died.
Where a person, who would if he were alive, has accrued a right to file a suit, dies before
the right accrues, the period of limitation would be computed from , time when his legal
representative becomes capable of suing. (Section 16)
Where a person, against whom, if he were alive, a right to sue would have accrued, dies
before the right accrues, the period of limitation would be computed from the time when
his legal representative becomes capable of being sued against. (Section 16)
According to Section 7 of the Limitation Act, 1963 where one of several persons jointly
entitled to institute a suit or make an application for the execution of a decree is under
any such disability, (where discharge can be given without concurrence of the disabled
person) time will run against them all. Where discharge cannot be given without
concurrence of the disabled person, time will not run until the disability has ceased.
Despite the fact that the plaintiff can seek extension of limitation on above grounds, it
must be remembered that "once time has begun to run, no subsequent disability or
inability to file suit or make an application or appeal can stop the limitation". (Section
9)
Once the limitation period begins to run, no subsequent disability or inability to sue can
stop the limitation period. If there is an intervening disability (say lunacy), the time shall
run and subsequent disability (say lunacy) is of no defense to the plaintiff to exclude the
time.
The minor, if entitled to sue, can sue upon attaining the majority. However, he has to
do so within a period of three years from attaining the majority, irrespective of the
limitation period for a particular right which may be available even beyond three years.
The foreign law of limitation is not applicable in India. The Law of Limitation is not a
personal law and it does not move with the person. A foreigner, by virtue of the laws in
his own country, cannot enjoy greater advantage in this country than the other residents
of this country.

6.4.4 EXCLUSION FOR COMPUTATION OF PERIOD OF LIMITATION
Certain periods are allowed to be excluded by the law while computing the limitation
period. For example, if the defendant is away from India and as such could not be sued,
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the period during which" he was away from India shall be allowed to be excluded for
computing the limitation period.
● The day, from which the limitation period is counted, that day shall be excluded
(Section 12). The day on which the acknowledgement is made, shall be excluded
while calculating the limitation period of three years.
● Where execution of decree has been stayed by an injunction order, the time of
continuance of the injunction order shall be excluded (including the day on
which the injunction order was made and the day on which it was withdrawn).
● Where the suit is contemplated against a person for whom the Government's
previous consent is required, the time required for obtaining such consent shall
be excluded.
● In computing the period of limitation, the time during 'which the defendant was
absent from India shall be excluded. Even if the defendant was absent, not at a
continuous stretch, but at intervals, still the plaintiff would be entitled to deduct
the total period of the absence of the defendant from India.
● Where the relief is sought on the ground of fraud/concealment, the period of
limitation shall not begin to run until such time the plaintiff has discovered the
fraud or could have discovered the fraud/concealment with reasonable diligence.
(Section 17)
● Where the judgment debtor has by force prevented the judgment creditor from
execution of decree within the period of limitation, the court can extend the
period of limitation when the force ceased to exist.
● Where a person has made an application to the court for leave to sue, and the
application is rejected, then in that case the time intervening from the date of
application till the date of rejection would be excluded.
● Where a person has initiated a proceeding within the limitation period in a court
of law and that the suit could not be entertained by the court on account of
genuine mistake in respect of defect in jurisdiction of the court, then in that case
the time intervening between instituting of proceeding and the end of proceeding
shall be excluded.
● The onus (burden) to prove the above grounds on which extension of limitation
is sought shall lie upon the plaintiff. The one who claims exemption must adduce
sufficient evidence in support of his claim.
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6.4.5 EFFECTS ON LIMITATION
a) Acknowledgement of debt (Section 18 of the Limitation Act, 1963)
● Section 18 of the Limitation Act, 1963 provides for commencement of a fresh
period of limitation from the date of execution of an acknowledgement of debt
made in writing by the debtor or his authorised agent. The fresh period of
limitation shall be computed from the date when the acknowledgement was
signed by the debtor or his authorised agent. If the acknowledgement is undated,
the plaintiff shall have to furnish the evidence as to when it was signed. The
acknowledgement must be made before the expiry of the limitation' prescribed
in respect of such right or security.
● The effect of the above letter of acknowledgement: If there is no such
acknowledgement of debt by the debtor, the suit filed by Con 01.01.2004 would
be dismissed. But if there is an acknowledgement of debt by the debtor, then in
that case, the suit would not be dismissed. In the first case the limitation period
had expired. In the second case the limitation period is extended on account of
the acknowledgement of debt.
● An omission to specify the exact nature of security or right shall not make the
acknowledgment invalid. An acknowledgement merely renews the limitation
that exists on the date of acknowledgement. It does not create a new title or new
liability or new right or new security. It cannot renew the already time barred
debt. It is not a new contract. It merely preserves the pre-existing title or liability
or right or security. It renews the pre-existing debt and renews the pre-existing
contract.
● The acknowledgement need not necessarily be addressed to the creditor. Only
the admission of debt is sufficient. The acknowledgement need not be in the
hand writing of the debtor. If that would have been so, an illiterate would have
been incapable of making an acknowledgement. An illiterate is entitled to
acknowledge. A balance confirmation letter signed by the debtor is a valid
acknowledgement under the Limitation Act.
● If the balance sheet of a company mentions the debt raised by the company, it is
a sufficient acknowledgement. A fresh limitation would start from the date of
balance sheet, even though the directors who have signed the balance sheet did
not intend to make an acknowledgement. These principles would also be
applicable to the balance sheets of partnership firms, societies, trusts, etc, even
though their partners, directors, trustees etc may not have signed the balance
sheets with an intention to make an acknowledgment. Submission of balance
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sheet to income-tax authorities indicating the liability does constitute an
acknowledgement of liability on the date of signing the balance-sheet.
● An acknowledgement does not become inadmissible in evidence for want of
stamps. An unstamped acknowledgement can be construed as valid, provided
that the Promissory Note which evidences the debt should be appropriately
stamped. A suit cannot be maintained on the basis of mere acknowledgement.
Acknowledgment alone cannot become the basis of the suit. Promissory Note
coupled with an acknowledgement can become the basis of suit
b) Part Payment (Section 19 of the Limitation Act, 1963)
● Where a part payment of a debt or of interest is made before expiry of the
limitation period by the person liable to pay the debt or by his agent duly
authorised, a fresh period of limitation shall be computed from the time when
such part payment is made (Section 19).
● If the debtor or his agent makes part payment of the debt by personally signing
the covering letter under which the cheque is sent to the creditor, before expiry
of the limitation period, a fresh limitation would start from the date of such
payment.
● The above principle of Law can be explained with the help of the following
illustration: Consider that C is a creditor and D is a debtor. C has given a loan
of Rs. 10 Lakh on 01.01.2000 to D. D has executed a promissory note in favour
of C on 01.01.2000. The limitation period for the transaction is normally three
years from the date on which loan is given or three years from the date of
promissory note. Hence the limitation period for filing of suit against the debtor
would expire after 01.01.2003. If the creditor files a suit on 01.01.2004 for
recovery of loan amount in the event there is a default in repayment of debt by
D, then in that case the suit would be out of date, the suit would become time
barred or the suit would be beyond the limitation. And as such it would be
dismissed by the Court of Law. The creditor would lose the case and remedy to
recover the debt from D through the Court of Law.
Now consider that the debtor has made a part payment on 01.11.2002 by cheque which
is sent under a covering letter stating that he has made a part payment of money to the
creditor on account of the debt he has taken on 01.01.2000. Then in that case, the fresh
limitation period would start from 01.11.2002 for a further period of three years. The
limitation period for filing a suit against the debtor would now be extended up to
01.11.2005, instead of the earlier period which was available only up to 01.01.2003.
The effect of the above part payment: If there is no such part payment of debt by the
debtor, the suit filed by C on 01.01.2004 would be dismissed. But if there is a part
payment of debt by the debtor, then in that case, the suit would not be dismissed. In the
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first case the limitation period had expired. In the second case the limitation period is
extended on account of the part payment of debt.
c) As regards payment of part amount of debt by a cheque, the following questions
would arise.
1) Where the cheque is not postdated, and honoured on presentation,
2) Where the cheque is not postdated, but dishonoured on presentation.
3) Where the cheque is postdated, and honoured on presentation.
4) Where the cheque is postdated, but dishonoured on presentation.
● In the first case, where the cheque is not postdated and honoured on presentation,
it would be considered as part payment for the purpose of extending the
limitation under Section 19 of the Limitation Act, 1963, provided that the
covering letter under which the cheque is sent to the creditor has been duly
signed by the debtor or his agent duly authorised. The fresh limitation would be
computed from the date of receipt of cheque by the creditor.
● In the second case, where the cheque is dishonoured, there is no part payment
made by the debtor. As there is no part payment of debt, there is no question of
extending the limitation period, under Section 19 of the Limitation Act, 1963.
● Even when the cheque is dishonoured, the limitation period is extended under
Section 18 of the Limitation Act, 1963, provided that the covering letter under
which the cheque is sent to the creditor has been duly signed by the debtor or
his agent. This is because it amounts to acknowledgement of debt as
contemplated under Section 18 of the Act. The fresh limitation would be
computed from the date of handing over the cheque by the debtor to the creditor.
● Where the cheque is postdated and that the cheque is honoured on its due date,
it would be regarded as a part payment having been made by the debtor as
contemplated in Section 19. In such a case, the fresh limitation would be
available. The fresh limitation would be computed from the due date of the
cheque and not from the date when the cheque was handed over by the debtor
to the creditor. This is because, part payment, as contemplated under Section 19,
is made on the due date of the cheque. Handing over of the postdated cheque
does not mean making part payment, unless due date has arrived.
● Where the cheque is postdated and-the same is dishonoured on due date, there
is no saving of limitation under Section 19 (part payment). Since there is no part
payment as the cheque is dishonoured, there is no question of saving or
limitation under Section 19. However, it could be regarded as acknowledgement
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of debt, as contemplated under section 18 and the fresh limitation would start
from the date when the said cheque was received by the creditor, provided that
the covering letter under which the cheque was sent to the creditor was duly
signed by the debtor or his duly authorised agent.
● As regards part payment of debt by a cheque (whether postdated or otherwise),
which is dishonoured, the limitation under Section 18 would be saved only if
the covering letter under which the cheque is sent to the creditor is signed by
the debtor. if the debtor has not signed the covering letter under which the
cheque is sent to the creditor, the limitation would not be saved.
● Where the cheque whether postdated or otherwise has been deposited towards
part payment of a debt is honoured, the limitation under Section 19 would be
saved. Part payment of the debt has been made as contemplated under Section
19 of the Limitation Act, 1993 and as such fresh limitation would commence.

d) Who can acknowledge the debt and who can make part payment?
● The acknowledgment of debt under Section 18 and part payment under Section
19 can be made by the debtor himself or by his agent duly authorized to do so.
● Any third party making acknowledgement or part payment cannot save
limitation for further period. Now it becomes imperative to find out the answer
to the question, who is a duly authorized agent for the purpose of making
acknowledgement of debt under Section 18 and for making part payment under
Section 19 of the Limitation Act, 1963? The following persons are regarded by
Law as duly authorized: (List is illustrative and not exhaustive)
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e) Acknowledgement or part payment made by, one co-debtor or few co debtors
out of several co-debtors
● Where the acknowledgement or part payment is made by one of the partners of
the firm, the limitation is saved only in respect of that partner. The limitation is
not extended in respect of other co-partners or the firm. That partner who
acknowledges or makes par payment shall personally be liable for the debt.
● Where the acknowledgement or payment is made by one of the several eomortgagors, the limitation is not extended in respect of remaining eo-mortgagors
who have not signed the acknowledgement or made part payment by the debtor
in payment of anyone of installments on the due date, then the creditor at his
discretion would be entitled to recall the entire debt then outstanding. If the
creditor, in terms of the agreement with default clause has exercised his right to
recall by notice the entire debt then outstanding, then in that case limitation of
future instalments would be hastened to the date of recall and that the limitation
of future instalments would be computed as three years from the date of recall.
● If, however, the creditor has not exercised his right to recall by notice the entire.
debt then outstanding, then in that case limitation of future instalments would
not be hastened to the date of recall but would computed from the due date of
each instalment as shown in the above table to
● The above principle could be explained with an example: Consider that a Term
Loan of Rs. 10 lakh has been sanctioned by the Creditor, repayable in 10 annual
instalments of Rs 1 lakh each commencing from 01.01.2003. The debtor has
defaulted in making the repayment as agreed and that the Creditor has recalled
the entire advance on 30.06.2005. Then in that case, the limitation of each
instalment would be as under:
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From the above, it would be clear that the Creditor has an authority to recall the advance
in the event of default made by the debtor, in terms of the agreement entered into by
them. In such a case, when the advance is recalled, the limitation of future instalments
is hastened to the date of recall.
6.4.7 ACQUISITION OF OWNERSHIP BY POSSESSION
The Limitation Act, 1963 deals with easement. When a person who is not an owner of
a property but enjoys that property for a continuously long period of time in a peaceful
manner, the right of easement is available to him. His right does not arise from a
contract. Easement is acquired by prescription. Prescription is acquisition of title to land
or easement or interest in land by long use or enjoyment of land owned by another. Such
possession should be long, continued and uninterrupted. Sections 25, 26 & 27 deal with
this aspect. 20
When a person enjoys the following for a continuous period of20 years without
interruption and peacefully, he has a right to enjoy the same absolutely and indefeasibly.
'
1) Access and use of light or air
2) A way or path
3) Water course or use of water
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However, if the property over which the right is claimed belongs to the Government, it
should be for a period of 30 years and not 20 years
a) Rights and Remedy (Adverse Possession)
The rule that after expiry of limitation the remedy through a court of law is barred but
not the right is a general rule. There is an exception to the general rule as stated in
Section 27 of the Limitation Act, 1963; according to which right to the property is also
extinguished on account of adverse possession. The Section applies to cases of
possession of the property by the trespasser who remains in possession which is adverse
to the true owner. If the true owner despite knowing does not institute any action or suit
to evict the trespasser within the limitation period, loses not only the remedy through
court but also loses the right over the property. Further it is worth noting that the person
in adverse possession perfects his title on expiry of the limitation period prescribed in
Article 65. Articles 64 and 65 of the Limitation Act, 1963 which are relevant to the
above are reproduced below:

Article 65 deals with cases of adverse possession. Adverse possession means wrongful
dispossession of the rightful owner. When a trespasser takes possession of the property
belonging to the true owner, it is adverse possession. The Limitation Act prescribes a
period of 12 years within which the true owner must file a suit for possession of the
property based upon his title. The true owner of the property should file a case against
the trespasser within 12 years from the date of adverse possession.
If the true owner does not file suit against the trespasser within 12 years from the date
of adverse possession, his claim would be barred by the limitation. The true owner does
not only lose the remedy but also the right and title. He would lose his ownership, title
to the property. He would be guilty of not being prompt enough to bring action when
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his right was infringed. Law does not help those who are lazy. Law does not help those
who sleep over their rights. The person who is in possession of the property for more
than 12 years perfects his title to the property after expiry of the limitation period. He
is deemed owner of the property.
6.4.8 GENERAL INFORMATION
Where a suit has already been instituted within the limitation period in the court of law
and that a new plaintiff is added or a plaintiff has been substituted by, another plaintiff,
the suit is deemed to have been instituted on the day when the new plaintiff was added
or a plaintiff has been substituted and made a party to the suit and that the limitation
period as prescribed by law would be applicable to such party (Section 21).
Where a suit has already been instituted within the limitation period in the court of law
and that a new defendant is added or a defendant has been substituted by another
defendant, the suit is deemed to have been instituted on the day when the new defendant
was added or a defendant has been substituted and made a party to the suit and that the
limitation period as prescribed by law would be applicable to such party (Section 21).
Section 21 refers only to the parties added subsequently to a suit. Change in parties will
not affect limitations in respect of all other parties who were already on the record of
the court on the date when the suit was instituted. The Section 21 also does not affect
the limitation when the plaintiff becomes the defendant or defendant becomes a plaintiff
in the same suit. This is because the parties were already on the record of the court of
the date when the suit was instituted.
In case of continuing breach of contract or continuing tort, a fresh limitation begins to
run at every moment of time during which the breach or tort continues (Section 22). It
means if there is a series of acts in breaking of contract or doing wrongs on the part of
the accused, it causes fresh offence every time and fresh cause of action emanates on
every occasion. It is not a question of continuing right but it is a question of continuing
wrong.
Section 23 of the Limitation Act, 1963 deals with the specific injury (physical injury or
legal injury) for which the plaintiff can file suit for compensation. The limitation shall
be computed from the time when the injury results. Where there is an actual damage
caused to the plaintiff on account of any act of the accused (act of commission or act of
omission), the plaintiff can claim compensation within the limitation period, which
begins to run from the date when damage is caused.

a) Breach of Trust (Section 10)
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There is no period of limitation for filing of a suit against trustees or their legal
representatives in respect of breach of trust relating to trust property. Suits in such cases
can be filed at any time.
Liability of the Guarantor and limitation Period
If the guarantee is a continuing guarantee executed by the surety, the limitation against
the guarantor starts from the date of notice issued by the creditor. If the surety does not
discharge his commitment, then the creditor shall have to file suit within three years
from the date of notice to the guarantor, failing which the suit would be time barred
against the guarantor. A continuing guarantee is the one, which extends to a series of
transactions in an open and mutual account such as cash credit or overdraft. In a
continuing guarantee, the limitation period of three years does not commence from the
date of guarantee or from the date the guarantee is executed. The period of limitation of
three years would commence from the date of breach i.e. default being committed by
the surety upon recalling the advance from him (i.e. surety). The guarantee by surety is
covered under Article 55 of the schedule.
For a specific guarantee i.e. a guarantee which does not extend to a series of transactions
(such as Term Loan), the limitation period of three years starts from the date of
guarantee and not from the date of recall. Personal Covenant against mortgagor and
Recourse against mortgaged property
The limitation period for mortgage is twelve years from the date when the mortgage
money becomes due and payable. The creditor can enforce the security i.e. mortgaged
property within twelve years from the date the amount becomes due. The mortgagee
can file suit for redemption of mortgaged property within twelve years. But he cannot
file a personal suit against the mortgagor, for which a limitation period of only three
years would be available; provided the mortgagee has obtained promissory note from
the mortgagor as his personal liability (i.e. personal covenant)
There are two remedies available to the mortgagee and these are:
a) Suing the mortgagor personally for recovery of debt.
b) Suing for enforcement of his rights against the mortgaged property.
In the former, there is a limitation of three years and in the hitter, there is a limitation of
twelve years. In the latter case, the creditor does not have remedy against the personal
assets of the mortgagor but has recourse only against the property charged to him. If the
limitation period of three years has lapsed, then the mortgagee cannot recover the debt
from the personal assets of the mortgagor. He has recourse only against the mortgaged
property for which there is a limitation of 12 years.
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Where any person who has entered into a contract with the Government Department,
and there is a breach in the terms of the contract on the part of that person, then there is
a limitation of thirty years available to the Government Department to file suit against
such person. The period of limitation would be computed from the date the contract is
broken. Where, however, a person files a suit against the Government, the limitation is
3 years according to the Limitation Act, 1963 and a period of 30 years would not be
available to him.
Applicability of the Limitation Act, 1963 to Co-operative Institutions / Societies
The co-operative institutions and societies located within the jurisdiction of a single
State are governed by the respective State Government under the State co-operative'
Acts, and those having Multi State jurisdiction are governed by the Central Government
under the Multi State Co-operative Societies Act. Both the Acts (i.e. the Central Act as
also the State Act for respective states) make a passing reference to the limitation period
as applicable to Co-operative Institutions and Societies. As a result there was a doubt
as regards applicability of the Limitation Act, 1963 to the Cooperative Institutions and
Societies. However, it may be noted that the Limitation Act, 1963 being the central
legislation can be construed as applicable to the co-operative Institutions and Societies.
It may be recalled that the Central legislation has an overriding effect on the State
legislation, unless the Central legislation specifically concedes otherwise.
Further, it may be noted that the Co-operative Banks having presence within a single
State are governed by the respective State Acts and those having presence in more than
one State are governed under the Multi State Cooperative Societies Act. The Cooperative Banks, whether Multi-State or otherwise, have been permitted by the Central
Government through a notification in the Official Gazette, to implement the provisions
of Securitisation, Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002. The powers conferred upon the Secured Creditor under the said Act
have been made available to the Co-operative Banks for recovery of NPA debts. It may
however, be recalled that the Securitisation, Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002., does mention that the Limitation Act, 1963
is applicable to any action taken by the secured creditor under the Securitisation,
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002.
Hence, it would now be clear that any action taken by a Co-operative Bank under
Securitisation, Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002 would be governed under the Limitation Act, 1963. Hence, the Co-operative
Banks have to abide by the Limitation Act, 1963. Any time barred liability cannot be
enforced under the Securitisation, Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002. Relevance of the Limitation Act, 1963 to Recovery of
Debts due to Bank 24 and Financial Institutions Act, 1993.
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The Recovery of Debts Due to Banks and Financial Institutions Act, 1993 (commonly
known DRT Act) does mention that the provisions of the Limitation Act, 1963 are
applicable to the Recovery of Debts due to Bank and Financial Institutions Act, 1993.
Any time barred liability cannot be enforced in Debt Recovery Tribunal (DRT). Both
the Acts viz Recovery of Debts Due to Bank and Financial Institutions Act, 1993 and
Securitisation, Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002 are applicable to banks and financial institutions for recovery of bad debts.
The Securitisation, Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 makes it clear that the borrower or any party aggrieved by the Banks
action under Securitisation, Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002 can approach the DRT for redressal of his grievances. When
such a party or the borrower approaches DRT, the Recovery of Debts Due to Bank and
Financial Institutions Act, 1993 gets automatically attracted. When a Co-operative Bank
takes action under Securitisation, Reconstruction of Financial Assets and Enforcement
of Security Interest Act, 2002, the borrower can approach DRT and as such both the
Acts get applied to the cooperative banks. It means the Limitation Act, 1963 also gets
applied to the Co-operative banks. Hence, it would rather be incorrect to infer that the
Limitation Act, 1963 is not applicable to Co-operative Institutions.
b) Schedule
As already stated, the Limitation Act, 1963 contains a schedule which prescribes a
limitation period for different rights. Some of the important articles are reproduced
below: (List is illustrative and not exhaustive)
6.5

THE INDIAN STAMP ACT 1899

The Indian Stamp Act, 1899 is a Central enactment and States have powers to adopt the
Indian Stamp Act, 1899 with amendments to the same to suit the transactions peculiar
in each State.
The object of the Act is to collect proper stamp duty on an instrument or conveyance on
which such stamp duty is payable. On sale deeds stamp duty is impose on actual market
value of such property and not on the value described in the conveyance. Thus, there is
an obligation cast on the Authority to properly ascertain its true value for which he is
not bound by the apparent tenor of the instrument.



The law relating to stamp duty is covered under Indian Stamp Act, 1899.
The basic purpose of Indian Stamp Act, 1899 is to raise revenue to the
Government

Power of Parliament in respect of Stamp Duty
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Parliament can make law in respect of stamp duty
It can prescribe rates of stamp duty
Rates prescribed by parliament in respect of bill of exchange, cheques, transfer
of shares prevails all over India
In case of states, stamp duty rates are prescribed by individual states
The payment of proper stamp duty on instruments bestows legality on them.
Such instruments get evidentiary value whenever produced in Courts of law
The stamp papers impressed with the desired amount of stamp duty are used
both for judicial and non-judicial purposes



For the sake of ensuring uniformity of rates of duty with regard to certain
instruments of a commercial nature such as bills of exchange, cheques,
promissory notes, bills of lading, letters of credit, policies of insurance, transfer
of shares, debentures, proxies and receipts, the power to prescribe the rates of
duties on such commercial documents is vested with the Union Legislature and
the power to reduce, remit or compound such duties on the commercial
documents is also vested with the Central Government (Section 9 of the Indian
Stamp Act).



On the other hand the power to prescribe the rates of duties on noncommercial
instruments is vested with the State Legislature and the power to reduce or remit
such duties on non-commercial documents is with the State Government
(Section 9 of the Indian Stamp Act).

Instruments chargeable to Stamp Duty:



Instrument include every document by which any right or liability Is or
purported to be created, transferred, limited, extended, extinguished or recorded.
All documents like affidavit, lease, memorandum and articles of association,
bills of exchange, bond, mortgage, receipt, debenture, share, insurance policy,
partnership deed are required to be stamped.

Powers to reduce Stamp Duty:




Government can reduce or remit whole or part of duties payable
Reduction can be for whole or part of territories and for particular class of
persons
Government can compound or consolidate duties in case of issue of shares or
debentures by companies

36




Government means central government in case of bill of exchange, cheque,
receipt etc. and
State government in case of stamp duties on other documents

Section 10 – Duties how to be paid
 This Section provides as to how and the manner with which the duties are to be
paid and indicated on instruments by means of stamps. The Section enjoins that
the State Government may make rules as regards to the description of stamps,
number of stamps, etc., for being used for instruments.
 Ex: In the case of bill of exchange, Hundi stamps have to be used. In case of
Letter of Allotment of Shares, Letter of credit, Promissory note and proxy,
special adhesive stamps shall be used.
Section 16 – Denoting Duty:
This Section provide for denoting duty paid in respect of another instrument by way of
an endorsement on the instrument, the chargeability of which or its exemption from
duty depends in any manner upon the duty paid in respect of another instrument. The
object of this section is to save the parties from the trouble of producing the second
instrument by providing that the payment of duty on the second instrument may be
denoted on the first instrument by endorsement under the hand of the Collector. In order
to avail the benefit of this section, the party concerned must make an application in
writing to the Collector, mentioning that the duty has already been paid on an earlier
instrument, by virtue of which the second instrument is chargeable with a lesser duty.
Section 17 – Instruments executed in India:
This Section makes provision as regards the time of stamping of instruments executed
in India. Stamp duty should be paid before or at the time of execution. Affixing of stamp
after execution is invalid. However, Section 10A allows payment of cash into
Government Treasury when there is shortage of stamps in any district or stamps of
required denominations are not available, within four months from the date of its
execution or first execution.
Section 18 – Instruments executed out of India:
This Section applies to instruments other than Bills and Notes executed out of India
which attract duty according to the law in India, that is, are chargeable under Section
3(c). A Power of Attorney executed outside India but to be acted upon in India requires
to be stamped in India, and that within the time prescribed by this Section i.e., within
three months after their arrival in India. If such document is presented after the expiry
of the said three months but before one year from the date of its execution, the Collector,
if satisfied that the omission to stamp it has been occasioned by accident, mistake or
urgent necessity, take action under Section 41 & 42 to validate it. Such instruments
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presented after one year from the date of execution should be impounded under Section
33. .
Sections 20 to 28:
Sections 20 to 28 contain provisions for calculating the value of the subject matter of
an instrument for the purpose of determining the stamp duty payable. Thus, where the
valuation of an instrument is expressed in foreign currency, Section 20 enables
conversion of the value to be made into Indian Currency for calculating the duty
leviable.
Section 29 – Duty by whom Payable:
This Section specifies the persons who should bear the Stamp Duty payable in respect
of each class of Documents under the Stamp Act in the absence of any agreement to the
contrary between the parties.
Sections 30 – Obligation to give Receipt in certain cases:
This section imposes obligation to give a stamped receipt when a person – Received
money in cash exceeding Rs. 20/-; or – Receives a bill of exchange, cheque or
promissory note for an amount exceeding Rs. 20/- in value; or – Receives movable
property of value exceeding Rs. 20/- in part satisfaction of a debt. • This obligation only
arises when a demand for receipt is made by the person paying such money.
Sections 31 & 32 – Adjudication as to proper Stamp:
This section provides to give a person who is in doubt about the stamp duty attracted on
an Instrument the facility of getting the duty determined authoritatively by the Collector.
The Section empowers the Collector to determine the duty on an instrument brought to
him, whether it is already stamped or not, and executed or not. The power vested in the
Collector is to be exercised subject to the proviso to Section 32, that is, within the time
limit prescribed therein.
Sections 31 & 32 – Adjudication as to proper Stamp:
Section 32 confers powers on the Collector to certify by endorsement on an instrument
brought to him under Section 31 that the full duty with which it is chargeable has been
paid. The instrument which must be the original instrument should be brought before
the Collector for determination of duty according to the procedure laid down in Section
31. The Collector then endorses on the instrument that the duty as determined by him
has been paid and the instrument is property stamped. But there are three exceptions
that the Collector cannot endorse an instrument –
1) If it is an instrument executed in India but brought to him after one month of the
date when it was executed or first executed,
2) if it is an instrument executed or first executed out of India and brought to him
more than three months after it had been received in India, and
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3) if the instrument is a promissory note or a bill of exchange, or an instrument
chargeable with duty not exceeding with duty not exceeding ten naya paise.
Sections 33 – Examination and Impounding of Instruments:
Section 33 provides for the impounding of instruments not duly stamped. It imposes an
obligation on Courts and public officers to examine every document produced or
coming before them to ascertain, in case such document attracts stamp duty, whether it
has been duly stamped. The main object of this Section is to protect the revenue, and
the Court or Public Officer authorised by this section must exercise the powers under
this section so moto.
Sections 35 – Instruments not duly stamped inadmissible in evidence:
No instrument chargeable with duty shall be admitted in evidence for any purpose by
any person having by law or consent of parties authority to receive evidence, or shall
be acted upon registered or authenticated by any such person or by any public officer,
unless such instrument is duly stamped. This Section provides as to how the instruments
not duly stamped produced in evidence are to be dealt with for realisation of the Stamp
Revenue. There is no provision to levy deficit duty and penalty on the basis of the
Certified Copy. Deficit stamp duty and penalty cannot be collected when the party
contends that the document was a forged one.
Sections 37 – Admission of improperly stamped instruments:
This is a remedial section which refers to admission of improperly stamped instruments
where improper description of stamps are used by inadvertence. The Government may
make rules providing that where an instrument bears a stamp of sufficient amount but
of improper description, it may, on payment of the duty with which the same is
chargeable, be certified to be duly stamped and any instrument so certified shall be
deemed to have been duly stamped as from the date of its execution.
Sections 38 – Instruments impounded how dealt with:
This section lays down the procedure to be followed after a document has been
impounded under Section 33. Where after such impounding the document has been
admitted in evidence upon payment of duty and penalty as provided in Section 35 or of
duty as provided in Section 37, the Court so admitting the document must furnish to the
Collector (1) an authenticated copy of the document, (2) a certificate stating the amount
of the duty and penalty, or duty only, as the case may be, that has been levied, and (3)
the amount recovered. In other cases, that is, where the document has not been admitted
in evidence, the Court has to send it in original to the Collector for levy of duty and
penalty as provided in Section 40. The Court has no jurisdiction to take any further
action in the matter thereafter.
Sections 41 (A) – Recovery of Stamp duty not levied or short levied:
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If any instrument chargeable with duty has not been duly stamped and registered by any
Registering Officer by mistake and remarked as such by the Collector or any audit party,
the Collector may, within five years from the date of registration serve a notice on the
person by whom the duty was payable requiring him to show cause why the proper duty
or the amount required to make the same should not be collected from him. Provided
that where the non-payment was by reason of fraud, collusion or any willful misstatement or suppression of facts or contravention of any of the provisions of the Act or
the rules made thereunder with intent to evade payment of duty, the Collector may
within twenty years from the date of registration serve a notice on such person to show
cause why the proper duty or the amount required to make up the same should not be
collected from him.
Sections 47-A – Instrument of Conveyance:
This Section applies to Conveyance, Exchange, Gift, Partition, Settlements, Release
deeds, Agreement relating to constructions, development or sale of any immovable
property. The Stamp duty in respect of Sales is payable on the consideration or the
market value of the property conveyed whichever is higher. In respect of Gifts,
Exchanges, Partition, Release falling under Act.46A&B, it is payable on the Market
value of the property. If it is not so paid, the Registering Officer shall make a reference
to the Collector under Section 47-A before registering the document. The Collector
determines the market value after following the procedure prescribed and collect the
difference in duty if any. If the party is aggrieved, he can appeal to the civil court.
Sections 56 – Control of, and Statement of case to Chief Controlling Revenue
Authority
This Section provides for making reference by the Collectors acting under Section 31,
40 or 41 to the Chief Controlling Revenue Authority regarding chargeability of
instruments. The Collector before whom a document is brought before him for
Adjudication under Section 31 or received by him under Section 38 is in doubt about
the duty chargeable, he may refer the case for the opinion of the CCRA.
Sections 73 – Books etc.to be kept open for Inspection:
This Section empowers the Collector or any person authorised by him in writing to
conduct audit in public offices to detect fraud in payment of proper stamp duty

RATES OF STAMP DUTY IN RESPECT OF CERTAIN IMPORTANT
ARTICLES IN SCHEDULE - IA TO THE INDIAN STAMP ACT, 1899
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What is meant by duly stamped?
• Duly stamped means instrument bears an adhesive or impressed stamp
• Not less than proper amount
• And such stamp has been affixed or used in accordance with law in force in India
• In case of adhesive stamp it has to be effectively cancelled so cannot be used again
• Impressed stamp has to be written in such a way that it cannot be used for other
instrument and stamp appears on face of instrument
• If stamp not so used treated as un-stamped
• When stamp duty not adequate document treated as not duly stamped


Revenue Stamp: Revenue stamps are used for acknowledging the receipt of
money.



Foreign Bill Stamp: Foreign bill stamp is a special adhesive stamp bearing the
words Foreign Bill. Such kind of stamp is generally used in case of bills of
exchange and promissory note drawn out of India



Brokers Note Stamp: Brokers note is a special adhesive stamp bearing the words
Broker’s Note. Such kind of stamp is used in case of transactions through brokers
or agent to his principal intimating the purchase or sale on account of such principal
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Insurance Policy Stamp: Insurance Policy stamp is used by the insurance
department to authenticate the insurance policies



Share Transfer Stamps: Share transfer stamps are used by financial institutions
in respect of transactions pertaining to Shares

6.6

LET US SUM UP

The Limitation Act, 1963 debars the plaintiff after a certain period of time to file a suit
in a Court of Law for enforcing his right. What is debarred is 'remedy' (through the
Court of Law) and not 'right'. The right remains and as such rights under the lien, setoff, pledge, etc. can be enforced.
● One can definitely say that the Limitation Act, 1963 is an important piece of
legislation from the Creditor's point of view. Creditors lend money by way of
Term Loans, Cash Credit, etc. for which understanding of the Limitation Act,
1963 is necessary. Similarly, the Creditors obtain security by way of mortgage
of immovable property or by way of hypothecation of movable property. The
Limitation Act prescribes the period within which the suit has to be filed for
realisation of security. Hence, this law is very important for the creditors in
particular. "
● The period of limitation begins to run when the cause of action arises. The period
within which the suit has to be filed by the plaintiff is specified in the schedule
attached to the Act.
● However for computing the period as mentioned in the schedule, one has to refer
to the provisions of the Act. This is because; the law allows certain periods to
be excluded.
● The limitation period can be extended under certain circumstances as mentioned
in Sections 18 and 19 (such as Acknowledgement of debt and part payment).
● There are certain provisions in the Act which deserve special mention such as
limitation against the surety, Government as a plaintiff, legal disability and
inability, breach of trust, etc.
● The law of limitation is of so much vital importance that its applicability finds
mention in many other Acts {such as Recovery of Debts due to Bank and
Financial Institutions Act, 1993. Securitisation, Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002, the Companies Act,
1956, Sections 138 to 147 of the Negotiable Instruments Act, 1881, etc. etc.}.
● Advocates, pleaders, solicitors and more importantly students of Law must
know and understand thoroughly the provisions of the Act.
6.7

KEY WORDS
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● Defeat Equity: It means that if a person is indolent to claim a remedy for the wrong
committed to him then the court will refuse to grant him any relief.
● Financial Institution: A financial institution (FI) is a company engaged in the
business of dealing with financial and monetary transactions such as deposits,
loans, investments, and currency exchange.
● NPA: A non-performing loan is a loan that is in default or close to being in default.
Many loans become non-performing after being in default for 90 days, but this can
depend on the contract terms.
● Breach of Trust: Criminal Breach of Trust is an offence that requires entrustment
of any movable or immovable property which has been misappropriated by the
accused and converted to his own use or disposed of dishonestly.
6.8

FURTHER READINGS

● Code of Civil Procedure and Limitation Act by Dr. A. Lakshminath, published by
Asia Law House, Opp. High Court, Hyderabad - 2.
● Bare Act.
● Legal Aspects of Bank Lending by Shri. Arun Kumar Chattarjee.
● Legal Aspects of Banking Operations published by Indian Institute of Banking and
Finance.
6.9

MODEL QUESTIONS

Q1:
Q2:
Q3:
Q4:
Q5:
Q6:

Explain the general principles of limitation.
What do you understand by adverse possession?
What are the effects of Limitation?
Explain Section 19 of the Limitation Act.
Define legal disability.
Give a brief note about Indian Stamp Act 1899.
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UNIT-7

BANKERS BOOK EVIDENCE ACT 1891

Structure
7.0.
7.1.
7.2.
7.3.
7.4.
7.5.
7.6.
7.7.
7.0

Learning Objectives
Introduction
Content of the Act
Format of Bankers Book Evidence
Let us Sum up
Key Words
Further Readings
Model Questions

OBJECTIVES

After studying the unit, you will be able to know:
● About Bankers Book Evidence Act
● What is a Banker’s book
● The detail contents of the act
7.1

INTRODUCTION

The Banker’s Book Evidence Act came into effect from 1891. When a judge may order
a party to inspect and take copies of entries in banker’s books. The judge may also
order the bank to produce certified copies of the entries accompanied by a further
certificate that no other entries in the books of the bank are relevant to the matter of
such proceedings. Such order shall be served on the bank three clear days exclusive of
bank holidays before the same is to be obeyed unless otherwise directed by the court.
ENTITLES UNDER THE ACT
● Companies which are defined under the Company act 1956
● Corporate which includes The Reserve Bank of India, State Bank Of India and
its subsidiaries act 1959
● Any company or corporation carrying on the business of banking
● Any partnership or individual to whose books the provision of act can be
inferred
● Any Post Office Savings Bank or a money order office
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BANKERS BOOK
Banker’s book includes ledgers, day-books, cash-books, account-books and all other
records used in the ordinary business of the bank, whether these records are kept in
written form or stored in a microfilm, magnetic tape or in any other form of mechanical
electrical data retrieval mechanism, either onsite or offsite location including a backup.
CERTIFIED COPY
● They are maintained in written form a copy of any entry in such books together
with a certificate written at the foot of such copy that is true of knowledge. Such
entry books are still in custody of the bank further that each should be certified
dated and subscribed by the principal accountant or manager with his name and
official title
● Contained printout of data stored in a floppy, disc, tape or any other
electromagnetic data storage device, a printout together with above statements.
● A printout of an entry from magnetic tape, microfilm or in any other form of
mechanical or electrical data retrieval obtained by mechanical or another process
should also have the provisions in the certificate as inferred above.
CONDITIONS
● A certificate to the effect that it is a printout of such entry or a copy of such printout
by principal accountant or branch manager A certificate by a person in charge of
computer system containing a brief description of computer system
● A further certificate from the person-in-charge of a computer system to the effect
that to the best of his knowledge and belief, such computer system operated
properly at the material time, he is provided with all relevant data.
7.2

CONTENTS OF THE ACT

1.

Title and extent: (1) This Act may be called the Bankers' Books Evidence Act,
1891. (2) It extends to 1 [the whole of India 2 [except the State of Jammu and
Kashmir.]

2.

Definitions : In this Act, unless there is something repugnant in the subject or
context,—
i)
“ company” means any company as defined in section 3 of the Companies
Act, 1956, (1 of 1956), and includes a foreign company within the meaning
of section 591 of that Act; (1A) “ corporation” means anybody corporate
established by any law for the time being in force in India and includes the
Reserve Bank of India, the State Bank of India and any subsidiary bank as
defined in the State Bank of India (Subsidiary Bank) Act, 1959 (38 of 1959);]
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ii)

“ bank” and “ banker” means— 6 [(a) any company or corporation carrying
on the business of banking;] (b) any partnership or individual to whose books
the provisions of this Act shall have been extended as hereinafter provided;
7 [(c) any post office savings bank or a money order office;] 8

iii)

“ bankers' books” include ledgers, day-books, cash-books, account-books
and all other records used in the ordinary business of the bank, whether these
records are kept in written form or stored in a microfilm, magnetic tape or in
any other form of mechanical or electronic data retrieval mechanism, either
onsite or at any offsite location including a back-up or disaster recovery site
of both;

iv)

“ legal proceeding” means,— (i) any proceeding or inquiry in which
evidence is or may be given; (ii) an arbitration; and (iii) any investigation or
inquiry under the Code of Criminal Procedure, 1973 (2 of 1974), or under
any other law for the time being in force for the collection of evidence,
conducted by a police officer or by any other person (not being a magistrate)
authorised in this behalf by a magistrate or by any law for the time being in
force;]

v)

“ the Court” means the person or persons before whom a legal proceeding is
held or taken;

vi)

“ Judge” means a Judge of a High Court;

vii) “ trial” means any hearing before the Court at which evidence is taken; and
viii) “ certified copy” means when the books of a bank,— 12 [2A. Conditions in
the printout.— A printout of entry or a copy of printout referred to in subsection (8) of section 2 shall be accompanied by the following, namely:—
(a) a certificate to the effect that it is a printout of such entry or a copy of such
printout by the principal accountant or branch manager; and
(b) a certificate by a person in-charge of computer system containing a brief
description of the computer system and the particulars of—
● the safeguards adopted by the system to ensure that data is entered or
any other operation performed only by authorised persons;
● the safeguards adopted to prevent and detect unauthorised change of
data;
● the safeguards available to retrieve data that is lost due to systemic
failure or any other reasons;
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● the manner in which data is transferred from the system to removable
media like floppies, discs, tapes or other electro-magnetic data storage
devices;
● the mode of verification in order to ensure that data has been accurately
transferred to such removable media;
● the mode of identification of such data storage devices;
● the arrangements for the storage and custody of such storage devices;
● the safeguards to prevent and detect any tampering with the system;
and
● any other factor which will vouch for the integrity and accuracy of the
system.
(c) a further certificate from the person in-charge of the computer system to
the effect that to the best of his knowledge and belief, such computer
system operated properly at the material time, he was provided with all the
relevant data and the printout in question represents correctly, or is
appropriately derived from, the relevant data.]
3. Power to extend provisions of Act : The State Government may, from time to
time, by notification in the Official Gazette, extend the provisions of this Act to the
books of any partnership or individual carrying on the business of bankers within
the territories under its administration, and keeping a set of not less than three
ordinary account books, namely, a cash book, a day-book or journal, and a ledger,
and may in like manner rescind any such notification.
4. Mode of proof of entries in bankers’ books : Subject to the provisions of this
Act, a certified copy of any entry in a banker’ s books shall in all legal proceedings
be received as prima facie evidence of the existence of such entry, and shall be
admitted as evidence of the matters, transactions and accounts therein recorded in
every case where, and to the same extent as, the original entry itself is now by law
admissible, but not further or otherwise.
5. Case in which officer of bank not compellable to produce books : No officer of
a bank shall in any legal proceeding to which the bank is not a party be compelled
to produce any banker’ s book the contents of which can be proved under this Act,
or to appear as a witness to prove the matters, transactions and accounts therein
recorded, unless by order of the Court or a Judge made for special cause..
6. Inspection of books by order of Court or Judge :
i) On the application of any party to a legal proceeding the Court or a Judge may
order that such party be at liberty to inspect and take copies of any entries in a
banker’ s book for any of the purposes of such proceeding, or may order the
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bank to prepare and produce, within a time to be specified in the order, certified
copies of all such entries accompanied by a further certificate that no other
entries are to be found in the books of the bank relevant to the matters in issue
in such proceeding, and such further certificate shall be dated and subscribed in
manner hereinbefore directed in reference to certified copies.
ii) An order under this or the preceding section may be made either with or without
summoning the bank, and shall be served on the bank three clear days
(exclusive of bank holidays) before the same is to be obeyed, unless the Court
or Judge shall otherwise direct.
iii) The bank may at any time before the time limited for obedience to any such
order as aforesaid either offer to produce their books at the trial or give notice
of their intention to show cause against such order, and thereupon the same shall
not be enforced without further order.
7. Costs :
i) The costs of any application to the Court or a Judge under or for the purposes
of this Act and the costs of anything done or to be done under and order of the
Court or a Judge made under or for the purposes of this Act shall be in the
discretion of the Court or Judge, who may further order such costs or any part
thereof to be paid to any party by the bank if they have been incurred in
consequence of any fault or improper delay on the part of the bank.
ii) Any order made under this section for the payment of costs to or by a bank
may be enforced as if the bank were a party to the proceeding.
iii) Any order under this section awarding costs may, on application to any Court
of Civil Judicature designated in the order, be executed by such Court as if the
order were a decree for money passed by itself: Provided that nothing in this
subsection shall be construed to derogate from any power which the Court or
Judge making the order may possess for the enforcement of its or his directions
with respect to the payment of costs..
8. Order of Court to be construed to be ordered by a specified officer : In the
application of sections 5, 6 and 7 to any investigation or inquiry referred to in sub
clause (iii) of clause (4) of section 2, the order of a Court or a Judge referred to in
the said sections shall be construed as referring to an order made by an officer of a
rank not lower than the rank of a Superintendent of Police as may be specified in
this behalf by the appropriate Government.
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9. Explanation : In this section, “ appropriate Government” means the Government
by which the police officer or any other person conducting the investigation or
inquiry is employed.
7.3

FORMAT OF BANKERS BOOK EVIDENCE

7.4

LET US SUM UP

This Act tends to illustrate the provisions, which provide for the conditions which are
to be followed while submitting bank records as Evidence in a court of law. Section 4
of Banker's Book Evidence Act 1891, deals with the mode of proving such bank records.
Bank records should be accompanied by a certificate in accordance with section 2(8)
and 2A of the Act. The certificate is to ensure the accuracy and reliability of the entry
in banking records. The printout of entry or copy of such printout along with the
certificate by the branch manager/principal accountant and the person in charge of the
computer resource which generated that entry together makes a "certified copy". A
certified copy of any entry of banker's book shall be admissible prima facie as Evidence.
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7.5

KEY WORDS

● Banker: A person who manages or owns a bank or group of banks.
● Ledger: A ledger is the principal book or computer file for recording and totaling
economic transactions measured in terms of a monetary unit of account by account
type, with debits and credits in separate columns and a beginning monetary balance
and ending monetary balance for each account.
● Legal Proceedings: Legal proceeding is an activity that seeks to invoke the power
of a tribunal in order to enforce a law
● Official Gazette : An official gazette is the legal newspaper of a country, or of an
administrative part of a country, which publishes the text of new laws, decrees,
regulations, treaties, legal notices, and court decisions
7.6
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● Dr. P. Periasamy: Principles and Practice of Insurance, Himalaya Publishing
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● Prasad – Banking Insurance – Vikas Publication
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● Sheldon H.P : Practice and Law of Banking.
● Bedi. H.L : Theory and Practice of Banking.
● Maheshwari. S.N. :Banking Law and Practice
7.7

MODEL QUESTIONS

Q1:
Q2:
Q3:
Q4:

Write a note on Banker’s Book.
What are the contents of Banker’s Book Evidence Act?
Under what conditions the court or judge may order for the Inspection of books.
Explain the difference between Bank, Banker and Banking.

50

UNIT-8
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8.0

LEARNING OBJECTIVES

8.3

8.4
8.5

After studying this unit, you will be able to know:
● The concept of Agency,
● Creation & Termination of Agency,
● Various relationships under agency act and
● About parties, objectives and types of trust
8.1

INTRODUCTION

'Agency' is another kind of contract where contractual rights can be conferred and
contractual liabilities can be imposed on a stranger. Although, there is no specific
provision in the Indian Contract Act, which defines the term 'agency', but agency is
implicit under section 182 of the Act, which provides as follows :
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An agent' is a person employed to do any act for another or to represent another in
dealings with third persons. The person, for whom such act is done, or who is so
represented, is called the ' principal
On the basis of this section an 'agency' may be defined as a contract by which an agent
is employed by a principal to act on behalf of the principal or to represent the principal
in dealings with the outside world. In other words, 'the relation of agency arises when
one person (the agent) has authority to act on behalf of another (the principal). The
relationship has its origin in contract.
'Representation' is an essential element of agency. It is also necessary that the
representation must have reached a stage where legal position of the principal can be
altered i.e. the principal can be held liable for agent's act.
Here a question may arise as to who is competent to become a principal and who is
competent to act as an agent. According to section 183 of the Indian Contract Act a
person who is major and who is of sound mind may employ an agent. On the other hand,
even a minor can be appointed an agent. However, it is clear from section 184 of the
Contract Act that where an agent is minor, the principal will be bound for his act to the
third person, but the minor will not be responsible to the principal. It is to be noted that
all the essentials of a contract except consideration are necessary for creating an agency
and merely because a person gives advice to another in matters of business, he does not
become an agent of another person. In Mohan Lai 4 Jain v. Ex Ruler of Jaipur , the
Supreme Court held that signing letters on behalf of military secretary of an ex-ruler of
a former Princely State could not make the person, who signed the letters, agent
8.2

CREATION OF AGENCY

An agency may be created in any one of the following ways :
1. By Express contract.
2. By Implied contract.
3. By Ratification.
8.2.1 By Express Contract:
An express contract can be made orally or in writing. Therefore, creation of any agency
by an express contract means an employment of an agent by the principal either orally
or in writing. In general sense, an agency is the creation of a contract. The will of the
principal and the agent plays a dominant role in formation of agency. The contract of
agency is based upon a proposal, acceptance, promise, promisor, promisee,
consideration and agreement.
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(a) Express authority: An agency created by a contract gives rise to an authority,
known as an 'actual authority' and is given to the agent. The word 'authority'
signifies the power of the agent to affect legal relations of the principal. In
general, the authority of the agent is an essence of a contract of agency.
According to section 186 of the Indian Contract Act an 'actual authority may be
expressed or implied. An 'express authority' of an agent is created by an express
contract between principal and agent. An authority is said g to be expressed
when it is given by words spoken or written.
(b) Express agency: An agency created by an express contract may be termed as
an 'express agency.' Under an express agency consent of principal and agent
must be free and the object of agency must also be lawful. The principal must
be competent to contract. However, an agent need not be competent. Even a
minor may be appointed an agent. But, the minor is not liable to the principal.
The principal is liable for his acts to the third party. The Indian Contract Act
does not prescribe any particular form for creating agency. It may be created
orally or in writing.
For example, according to Civil Rules of Practice the appointment of a pleader,
advocate or attorney must be in a particular form called a Vakalath. An agent
by power of attorney can be appointed by a sole principal and also by coprincipals. In Syed Abdul Khader v. Rami Reddi there were three co - principals
and each of them had his own land. They were unable to manage their lands and
they wanted to migrate to Pakistan. They executed a power of attorney to sell
their land and collect money. The Supreme Court’ held that the power of
attorney was valid. It said that it would clearly appear that each one wanted to
constitute the attorney to be his agent in respect of his property.
(c) Scope of express authority: Ordinarily, an agent who has an express authority
is required to act in accordance with terms of the contract. In other words, an
express authority includes an implied authority to do every lawful thing which
is necessary in order to do such an act. It is clear that in pursuance of his express
authority (i.e. an actual authority) the agent has also an implied authority to do
such acts which are necessary to do the agreed act or such acts which are
required by usage of the business.
In Ishaq Abdul Karim v. Madan Lai , the principal authorised the agent to take delivery
of goods and to sell them at any price he chose. The court held that the agent had also
an implied authority to accept the price of goods in cash or otherwise. It is, thus, clear
that an agent having an express authority acquires contractual rights for his principal
and by the same contract he binds the principal. The principal, though, in fact is not a
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party to the contract made by the agent with third person is liable to such third person.
A contract made by agent with a third person under an express agency is, thus, an
exception to the doctrine of privity of contract.
8.2.2 By Implied Contract
An implied contract is inferred from the conduct of offeror and acceptor. So an agency
may be inferred from the conduct of parties. Thus, an agency may also be created by an
implied contract. Such an agency may be called an implied agency.
The authority of an agent may be express or implied. An authority is said to be implied
when it is to be inferred from the circumstances of the case, and things spoken or
written, or the ordinary course of dealing, may be accounted for by the circumstances
of the case. ‘For example, an agent who has an express authority to receive supply of
goods on credit, has an implied authority to sign an acknowledgement of balances due.
The implied authority is an authority of the agent for which there is no provision in the
express contract creating agency. It is to be noted that an implied authority may arise in
two ways (1) in ordinary circumstances and (ii) in emergency.
The 'implied agency' i.e. an agency created by an 20 implied contract is a common
expression and includes :
(a) Agency of necessity;
(b) Agency by estoppels and
(c) Agency between husband and wife.
(a) Agency of necessity: An agency of necessity arises due to some emergent
circumstances. In an emergency a person is authorised to do what he cannot do in
ordinary circumstances. Thus, where an agent is authorised to do certain act, and
while doing such an act, an emergency arises, he acquires an extra-ordinary or
special authority to prevent his principal from loss. The agency of necessity may
arise in either of the following two ways: (i). where agency exists; and (ii) where
no agency exists.
(i)

Where agency exists: Where an agency exists prior to emergency, an
agency of necessity may arise. According to section 189 of the Indian
Contract Act an agent has authority in an emergency to do all such acts for
the purpose of protecting his principal from loss as would be done by a
person of ordinary prudence in his own case, under similar circumstances.
The use of the word agent under this section suggests that a contract of
agency must be in existence before occurrence of necessity or emergency.
An agency of necessity may arise on the basis of this section when following
conditions are fulfilled :
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● An emergency must have really occurred;
● The emergency must be of such a nature that the principal cannot be
contacted either because of limitation of time, place or means;
● The agent must have acted bonafide i.e. honestly:
● The agent must have acted reasonably;
● The agent's act done in emergency must have been done with intention
to safeguard his principal's interest.
When the conditions mentioned above are fulfilled an agency of necessity may be
deemed to be created. For instance, an agent who is authorised to sell goods has an
implied authority to repair goods if circumstances necessitate. Similarly, in case of
perishable goods, the agent who has an authority to carry them to a certain person may
sell the goods if they began to perish before it reaches at its destination
Section 189 of the Indian Contract Act is, however, not exhaustive. It should be read
with sections 211 and 214 of the Act. By virtue of section 211 of the Act an agent is
normally bound to conduct the business of the principal according to the directions -of
the principal given to him and in absence of such directions he has to act according to
custom of the business. If he deviates from the directions or the custom of the business,
he is liable to compensate the principal for loss and in case of profit he must return it to
the principal. Section 214 of the Contract Act imposes a duty on the agent in case of
difficulties to use all reasonable diligence in communicating with his principal and in
seeking to obtain his instructions. The basic principle underlying this section is that so
far as it is possible for the agent, he should seek instructions about what is to be done in
an emergency. But if it is practically impossible for him to do so he may act reasonably
in the interest of his principal and bind the principal.
(ii)

Where no agency exists: The agency of necessity may arise even though
no agency pre-exists. Society is constituted by human beings. Members of
society are so closely attached to one another that one may act for another's
interest on his own. Therefore, where one person acts on behalf of another
in emergency without his authority to protect the latter from irreparable loss
an agency of necessity can be inferred by law. For example, A's house is
locked and he is out of station. His house catches fire. B his neighbor,
engages servants who extinguished the fire and saves A from an extensive
damage. Here an agency of necessity arises by implication of law and B
may be presumed to have acted as an agent of A. Consequently A is liable
to pay B reasonable expenses incurred by him. It is, thus, clear that an
agency of necessity may arise where a person acts in another person's
interest to preserve his property from 21 destruction. It depends on
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construction of law. It is, therefore, fair to call it an agency of necessity by
operation of law.
The agency of necessity was originally limited in scope and included only traditional
cases e.g. the master of a ship could pledge goods in necessity. But, in modern times, it
extends to various types of cases, viz., carrier of goods of ordinary or perishable nature.
Similarly, carrier of live stocks gets extraordinary power to feed, water the live stocks
and doing any reasonable act in necessity. From the above discussion it becomes clear
that an agency of necessity imposes liability upon the principal who is, in fact, not a
party to the contract.
(b) Agency by estoppels: An agency by estoppels is based on the principle of
estoppels. The principle of estoppels lays down that when one person by declaration
(representation), act or omission has intentionally caused or permitted another
person to believe a thing to be true and to act upon such belief, he shall not be
allowed to deny his previous statement or he shall be stopped to deny his previous
statement or conduct. This agency is implicit under section 237 of the Indian
Contract Act. Section 237 of "the Contract Act says When an agent has without
authority done acts or incurred obligations to third persons on behalf of his principal
the principal is bound by such acts or obligations if he has by his words or conduct
induced such third persons to believe that such acts and obligations were within the
scope of the agent's authority
According to section 237 of the Contract Act an agency by estoppels may be created
when following essentials are fulfilled :
● The principal must have made a representation;
● The representation may be express or implied;
● The representation must state that the agent has an authority to do certain act
although really he has no authority;
● The principal must have induced the third person by such representation; and
● The third person must have believed the representation and made the contract
on the belief of such representation.
In order to make the point clear an example may be given. A consigns goods to B for
sale and gives him instructions not to sell below a fixed price. C being ignorant of B's
instruction enters into a contract with B to buy the goods at a price lower than the
reserved price. A is bound by the contract. A cannot plead that he had given to B
instructions not to sell the goods below a certain price. An agency by estoppel is,
consequently, deemed between A and B.
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It is noteworthy that an agency by estoppel creates an 'ostensible authority' or 'apparent
authority'. The 'ostensible authority' may be called as an authority which appears to
others. It is different from 'actual authority'. It is independent of the agent's actual
authority.
It is pertinent to mention that although there appears to be a resemblance between
section 237 and section 188 of the Contract Act, yet the principle underlying these
sections are clearly distinct. According to section 188 of the Contract Act the agent has
an authority to do all such lawful acts which are necessary to do the authorised act. On
the other hand, under section 237 of the Contract Act the principal is liable for acts of
the agent only because he has stated to the public that the agent was competent to do
the acts although in reality he has no authority to do the acts.
It is evident that the principal is though a stranger to the contract made between agent
and third person, yet he is held liable for such agent's act. Such liability of the principal
is also because he has conferred an ostensible authority upon the agent.
(c) Agency between husband and wife
In the general sense, neither a wife is an agent of her husband nor is a husband the agent
of his wife. But, a relationship of agency may exist between them either by an express
appointment or by holding out (estoppel) or by ratification.
Besides, a presumption of an implied agency exists between husband and wife. In
certain circumstances law empowers a married woman even without her husband's
authority to bind her husband by her contracts on the grounds of necessity to pledge her
husband's credit. It is a special and significant kind of agency. This agency has its source
under section 187 of the Contract Act.
According to this section an implied agency may arise from circumstances of the case
i.e. either from conduct of parties or situation of the parties or necessity. That is, an
implied agency between husband and wife may be presumed from the exact situation
between them and necessity which compels the wife to purchase necessaries by
pledging her husband's credit. Although, in India this kind of agency falls under section
187 of the Contract Act yet it resembles with the quasi contractual relationship rather
than agency created by express, implied or apparent authority. Therefore, it is desirable
to discuss the agency between husband and wife separately.
The most common example of an 'implied agency' between husband and wife may be
seen where the wife purchases household necessaries on credit. A wife who lives with
her husband is supposed to have an implied authority of her husband to purchase goods
of domestic necessity and credit. The husband is bound to pay the price of goods. Such
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presumption seems to depend on the social environment where a wife is normally
supposed to look after domestic affairs. She may, therefore, be compelled by
circumstances to purchase household goods on credit without her husband's authority.
An implied authority of a wife to pledge her husband's credit is subject to following
limitations :
● The husband and wife should live together;
● There must be a domestic establishment in which they are living together;
● The wife must be in charge of such domestic establishments. It is. noted that
neither the mere fact of marriage nor the fact of living together is sufficient in
law to make the wife and agent of the husband. She must be in charge of the
domestic set-up;
● The wife must have pledged the credit of her husband only for necessaries; and
● The husband will not be liable if he pays reasonable allowances to his wife for
her needs. The husband is not liable even though the fact of allowances is not
known to the seller.
However, the presumption of implied agency between husband and wife is restricted to
the price of necessary goods. It does not extend to money borrowed by the wife. That
is, the husband is not liable if the wife has borrowed money. The lender cannot be
regarded as looking in any way to the husband to be responsible for the debt.
Here it is pertinent to mention that merely because of the marriage a husband cannot be
treated as a general agent of his wife. But, there may be circumstances when the husband
may act as an implied agent of his wife provided that
●
●
●
●

He has no time to inform his wife before making the contract;
The contract was reasonably necessary;
He acted bonafide in the interest of wife; and
The contract was in the ordinary course of business. Where an act done by the
husband is not done in ordinary course of business, the wife cannot be bound by
such contract

However, there is no presumption that a husband has authority to act on behalf of his
wife to sell her property. It is, thus, evident that an agency may be presumed between
husband and wife, where the wife may pledge the credit of husband. The husband
though not a party to the contract is liable to pay the price of those goods which are
reasonably necessary and purchased by the wife on credit.
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8.2.3 By Ratification
Section 196 of the Indian Contract Act provides that an agency can be created by
ratification. It says that when an act is done by one person on behalf of another without
his knowledge or authority, the person on whose behalf such act is done may ratify the
act. In case the act is ratified an agency by ratification comes into existence. The agency
created by ratification is also called an 'ex post facto agency'. According to this section
following conditions are necessary to create an agency by ratification
1. The act must have been done on behalf of another. The person who does the act
must profess at the time of its doing that the act is done not for himself but on behalf
of another. A valid ratification is applicable only to acts done on behalf of a ratifier.
However, it is not necessary that the ratifier must have been named at the time of
formation of contract with a third person. What is required is that it must appear
that the act was done on another's behalf,
2. The act must have been done without knowledge or authority of ratifier
3. The ratifier must be competent to contract. The ratifier must be competent to
make the contract both at the time when it was made and at the time when it was
ratified. A person not competent to authorise an act cannot impart validity to it by
ratifying it.
4. The ratifier; must be in existence at the time when the act was done. The ratifier
may be a natural person or a juristic person (e.g. a company) but' he must be in
existence at the time of making of the contract on his behalf.
5. The ratifier must be the same person for whom the act was done
6. The contract must subsist at the time of ratification. The ratification may be
done only of such a contract which exists at the date of ratification. That is, where
the doer of the act revokes it before ratification the ratification will be inoperative
7. The ratification may be express or implied. Section 197 of the Contract Act
provides that ratification may be express or implied or may be implied in the
conduct on whose behalf the acts are done. For example, A, without authority, buys
goods for B. Afterwards, B sells them to C on his own account. B's conduct implies
a ratification of the purchase made for him by A.
8. The ratifier must have full knowledge of the facts. Section 198 of the Contract
Act states that no valid ratification can be made by a person whose knowledge of
the facts of the case is materially defective. That is to say that the ratification must
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be based on full knowledge of facts. In Premila Devi. People's Bank of Northern
India Ltd. The Privy Council held that there can, in truth, be no ratification without
an intention to ratify; and there can be no intention to ratify an illegal or irregular
act without knowledge of the illegality. This decision of Privy Council was
followed by Allahabad High Court in Lakshmi Ratan Cotton Mills Co. v. J.K. Jute
Mills Co.37 In this case it was held that in order to bind the purported principal by
ratification it must be shown that the ratification has been made by him with a full
and complete knowledge of all material facts connected with the transaction to
which it relates.
9. The ratification must be of the whole act. Section 199 of the Indian Contract Act
provides that a person ratifying any unauthorised act done on his behalf ratifies the
whole of the transaction of which such act formed a part. It is clear from this section
that the whole transaction must be ratified. That is, ratification of one part of a
contract and rejection of the rest cannot be effective. However, under English Law
the ratification of part operates as ratification of the whole. The principal cannot
select such provisions only as may operate to his advantage.
10. The ratification must be of lawful acts. The act to be ratified must be lawful.
Even a void or fraudulent contract can be ratified. But, the question of ratification
of a void contract does not arise. However, it is to be noted that a minor's agreement
can be ratified even though it is a void ab-initio. The reason is that since a minor
can act as an agent, therefore, there seems nothing illogical if his agreement is
ratified.
Further, no amount of ratification can An validate an illegal act. An illegal act
means such an act which falls under section 23 of the Contract Act. Thus, for
instance, a criminal act (e.g. a forged signature) cannot be 4l ratified. But, a tortious
act can be ratified.
11. The ratification must not injure third person. Section 200 of the Indian Contract
Act provides that where ratification of an authorised act would affect interest or
terminate any right of a third person the ratification cannot be effective. For
example, A holds a lease from B terminable on three months' notice. C an
unauthorised person gives notice of termination to A. The notice cannot be ratified
by B so as to be binding on A.
Effect of ratification
Section 196 of the Indian Contract Act makes it clear that after ratification it is presumed
as if the act was done by the ratifier. He is bound by the act in the same way as he would
have been, if he himself had done the act or it had been done with his authority. Thus,
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by ratification a contract of agency is created where the doer of the act acquires status
of an agent and the ratifier as principal. It is to be noted that the ratification 'relates back'
to the date when the act was originally done. It binds the principal not from the date of
ratification but also from the date on which the contract was made i.e. the ratification
has retrospective effect. It follows from the above discussion that only an executed
contract or act can be ratified.
8.3

TERMINATION OF AGENCY

An agency may be terminated in the following two ways: 1. By act of parties. 2. By
operation of law.
8.3.1 By Act of Parties
An agency may be brought to an end by act of parties in any one of the following
manners:
(i) By mutual consent. (ii). by breach of contract. (iii). by revocation of authority by the
principal, (iv). by renunciation of agency by agent.
i) By mutual consent: An agency may be terminated by mutual consent of the parties
i.e. principal and agent. Thus, as parties are at liberty to make any contract they
please, so also they are at liberty to unmake any contract that exists between them.
Where the parties agree to terminate their contract of agency, their relationship will
come to an end. However, the termination of agency by mutual consent should not
prejudice third party's interest. That is, the contractual rights of a third party with
whom the agent has contracted cannot be impaired by such termination. The third
party is entitled to sue the principal irrespective of the fact that the agency has been
terminated.
ii) By breach of contract: A breach of contract of agency also brings the agency to
an end. That is, an agency may be terminated by breach of contract. The breach
may be caused either by the principal or by the agent. But, the party who suffers
any loss due to such breach is entitled to receive compensation from the party who
causes such breach. It is also noted that such breach should not adversely affect the
interest of a third party who had made a contract with the agent. Despite such breach
the third party can sue the principal for enforcement of a contract made with him
by the agent before the breach.
iii) By revocation of authority by the principal: According to section 201 of the
Indian Contract Act any agency comes to an end when the principal revokes his
authority given to the agent. An agency depends on mutual trust and confidence.
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The principal cannot, therefore, be compelled to take services of an agent who has
turned disloyal to him. Where two or more persons have appointed an agent it
cannot be said that one. of them by himself can 46 revoke the agency. After
revocation of his authority the agent must restore all the goods and immovable
property in his possession to the principal. In Southern Roadways Ltd. Madurai v.
S.M. Krishnan, the agent of the appellant company was in possession of the godown
of the company. The agency was terminated but he continued to remain in
possession of the same. The Supreme Court held that the agent has no right to
remain in possession of the property 48 after termination of his agency.
The revocation equally applies where an agency is created for a fixed period. The best
mode for revocation of his authority by the principal is by giving a reasonable qo notice
to the agent. The revocation may be express or implied. An implied revocation can be
inferred from conduct of the principal. For example, A empowers B to let A's house.
Afterwards, A lets it himself. A revokes B's authority. Where there are sub-agents
appointed by the agent termination of agent's authority causes termination of authority
of sub-agents also. The termination of the agent's authority automatically results in the
termination of the sub-agency because the authority of the sub-agent is dependent on
that of the agent.
It is to be noted that the termination of an authority of an agent as regards the agent
takes effect when it becomes known to him and as regards third persons when it
becomes known to them. v Therefore, where an agent contracts with a third person even
after revocation of his authority and the third person does not know the fact of
revocation, the third person can enforce the contract against the principal. The policy of
law (apparently in the interest of trade and commerce) is that the agent's action should
bind the principal, even though the principal might have cancelled the agent's authority
unless the third person with whom the agent enters into a contract knew of the
termination of the agency.
Exceptions: Irrevocable Authorities
However, there are certain kinds of agency where the principal can not revoke his
authority given to the agent. Such authority may be termed as 'irrevocable authority.'
This occurs in following cases :


Agency coupled with interest : Where the agent has an interest in the subject
matter of agency the agency cannot be revoked. Section 202 of the Indian
Contract Act provides that where the agent has himself an interest in the property
which forms the subject- matter of the agency the agency cannot, in the absence
of any express contract, be terminated to the prejudice of such interest. For
instance, A authorises B to sell A's land to pay himself out of sale proceeds the
debt due to him from A. Here, A cannot revoke his authority. Following
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essentials must be present for application of the 'doctrine of agency coupled with
an interest'
Firstly, the interest of the agent must be an existing interest i.e. it must exist at
the time of creation of agency. Where the interest of the agent arises
subsequently and independently of the agency, it cannot be an agency coupled
with an interest-: That is, a subsequent or independent interest is of no use for
this purpose. For example, where under an agency the agent is to receive
commission, the agency cannot be an agency coupled with an interest. In other
words, the prospect of earning commission is not an interest for this purpose.
Secondly, the basic object in giving an authority to an agent (i.e. basic object of
agency) must be to protect or secure an interest of the agent. If, for example, the
primary object of power of attorney is to recover on behalf of the principal, the
fruits of his decree and by doing so, the agent' s rights are also incidentally
protected, the power of attorney is revocable.


Apparent authority: Normally, an apparent authority of an agent is
irrevocable. The revocation of agent's actual authority by the principal does not
result in an automatic termination of his apparent authority. However, the
apparent authority stands terminated when the third person has notice of
revocation of agent's authority. Revocation of actual authority on happening of
an event, though terminates the actual authority of the agent, yet it does not
terminate the apparent authority unless the third person has notice of termination
of actual authority.



Where a contract prohibits: revocation A question arises as to whether an
agency which incorporates an express promise that it will not be revoked, is in
fact, irrevocable. The answer is that even such an authority is revocable. The
principal can revoke the authority regardless of the fact that he had promised not
to revoke it. But, such revocation will be treated just like a breach of contract
and the principal may be held liable for arbitrary termination.



Where authority is partly exercised: A partly exercised authority is
irrevocable. This principle is incorporated in section 204 of the Indian Contract
Act. The section says that the principal cannot revoke the authority given to his
agent after the authority has been partly exercised so far as regards such acts and
obligations as arise from acts already done in the agency. For example, A
authorises B to buy 10000 bales of cotton on account of A, and to pay for it out
of A's money remaining in B's hands. B buys 1000 bales of cotton in his own
name, so as to make himself personally liable for the price. A cannot revoke B's
authority so far as regards payment for the cotton.
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iv) Termination by renunciation of agency by agent: According to section 201 of
the Indian Contract Act an agency can be terminated by the agent by renouncing
the business of the agency. The object behind giving such power to the agent is to
protect the agent from acting against his will. However, where an agency is created
for a definite period or accomplishment of a particular object for a valuable
consideration its renouncement by the agent before expiry of the fixed period or
before performance of his undertaking without sufficient cause, will make the agent
liable to compensate the principal for any loss resulting from such renouncement.
But, where the agency is not to continue for a fixed period, the agent has the right
to renounce the employment at any time by giving 6r 'reasonable notice.' In such a
case of renunciation he is not liable to the principal. No specific form of
renunciation has been prescribed. It may be made expressly or impliedly implied
renunciation is as good as an express one. For instance, renunciation may be
affected merely by abandonment of business of agency. ‘Under English law an
agent is entitled to renounce agency. But, so far as the principal and the agent are
concerned the agency may be determined by express renunciation on the part of the
agent by giving a reasonable notice. It is clear from the above discussion that,
although, an agency is terminated by renunciation by agent, the principal is liable
to third party for contracts which the agent had already made with the third party
before the renunciation. Furthermore, such renunciation will have no effect on third
party's right arising out of a contract made with him by the agent acting under
ostensible authority unless the third party has notice of the renunciation.
8.3.2 By Operation of Law
An agency terminates by operation of law in following ways : (i) On completion of
business. (ii) On death of principal or agent.(iii). Insanity of either party. (iv) Insolvency
of the principal. (v) Efflux of time. (vi) Destruction or loss of subject-matter. (vii)
Change of law. (viii)War.
(i)

On completion of business: According to section 201 of the Indian Contract
Act an agency terminates on completion of the business. The question whether
an agency will terminate on the completion of business is a question which will
be determined on the facts and circumstances of the case. In Khila Dhish v. Mool
Chand J the Supreme Court held that 'the question as to when the agency
terminates is a question of fact to be determined on the matters proved or
admitted in a particular case. For instance, an agency for sale of a property
terminates as soon as the sale is completed and does not continue until payment.
But, Allahabad and Calcutta High Courts have expressed a view contrary to that
of Madras High Court and have held that the agency is not terminated on
completion of sale but continues until payment of sale proceeds to the principal
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It is submitted that the views expressed by Allahabad and Calcutta High Court
appear to be more logical and practical than that of the Madras High Court. In
those cases where the purpose is accomplished by any other means before the
agent could do the act, there is no logic for further continuation of agency. It is
to be noted that the termination of agency on completion of business takes effect
automatically by operation of law. Neither party is required to give notice of
termination.
(ii)

By death of parties: Section 201 of the Indian Contract Act provides that an
agency terminates on the death of the principal or the agent. The termination
takes place automatically on the death of either of the two.

When the principal dies the relationship of agency comes to an end because the agent
cannot act on behalf of a non-existent person. But, where an agency is coupled with
interests, it cannot cease to exist on principal's death. It should continue until the agent
receives his interest. Similarly, according to section 208 of the Indian Contract Act if
an agent without knowing the fact of principal's death enters into a contract with a third
party, the contract will be enforceable.
The English law differs on the point. Under English Law the death of a principal
determines at once the authority of the agent. The third party is entitled to sue the agent
75 for breach of warranty of authority. Thus, notice of death of principal to the agent is
not necessary under the English law.
Section 209 of the Indian Contract Act lays down that when an agency is terminated by
principal's death, the agent is bound to take on behalf of representatives of his deceased
principal, all reasonable steps to protect the interest entrusted to him. But, merely
because an agent is acting on behalf of deceased principal’s representatives he cannot
be deemed to be their agent. A fresh appointment by the representatives is required for
this purpose.
An agency also terminates when the agent dies. It does not devolve on his heirs. But,
where an agency is coupled with interest it does not terminate on the agent's death; it
passes on to his personal representatives so far as enjoyment of such interest is
concerned. Where there are joint agents, death of one of them terminates agency so far
as he is concerned but continues as regards the surviving agent in the absence of a
contrary intention
(iii) Insanity of parties: Section 201 of the Indian Contract Act states that an agency
comes to an end when the principal or the agent becomes insane. When the
principal becomes insane the agency terminates only when the fact of principal’s
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insanity is known to the agent.1 Therefore, if the agent, in ignorance of
principal's insanity enters into a contract with a third party who also does not
know the principal's insanity, the contract is binding. On termination of agency
by insanity of the principal, the agent is bound to protect his interest. But, merely
because of this he cannot become an agent of an insane principal's legal heirs.
Similarly, an agency ceases to exist at insanity of the agent. It terminates as soon
as the agent becomes insane. The main object behind agency is to appoint such
a person as an agent who may be competent to do the principal's act. Therefore,
when the agent becomes insane he would obviously become unfit for doing the
required job and thus, further continuation of agency would defeat the basic
purpose of agency.
(iv) Insolvency of principal: When the principal is adjudicated insolvent, the
agency terminates.
The principal is represented by the agent. The purpose of such representation is
to confer rights and impose liabilities on the principal. Accordingly, the third
party with whom the agent makes the contract can sue the principal. But, when
the principal becomes insolvent he is discharged of the liabilities. Therefore, a
contract made by the agent after insolvency of the principal will be useless.
(v)

Efflux of time: An agency constituted for a fixed time ceases to exist
automatically when the time so fixed expires. An exercise of authority by agent
after expiry of fixed time, therefore, becomes ineffective. It has been rightly
observed by Mookerji v. Dadabhai that where an agent has been appointed for a
fixed term, the expiration of the term puts an end to the agency whether the
purpose of agency has been accomplished or not, consequently, where an agency
for sale has expired by express limitation a subsequent execution thereof is
invalid unless the term has been extended. It is submitted that the time fixed
should be reasonable. In certain cases, an agent, being forced by his poor
economic conditions may agree to do certain act within a fixed period. But, the
time may, indeed, be too short to complete the agreed work within that time.
Therefore, an emphasis should be given on reasonable time for doing the act

(vi) Destruction or loss of subject-matter: In the event of destruction of subjectmatter of agency, the agency terminates. An agency may be created to deal with
certain subject-matters, e.g., house, goods etc. Therefore, when such subjectmatter is destroyed by any supervening event, it would be impossible for the
agent to exercise his authority and consequently, the contract of agency
frustrates under section 56 of the Indian Contract Act. For example, A appoints
B his agent to sell a T.V. But, before sale the T.V. is destroyed in a fire accident.
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The contract of agency frustrates i.e. the authority of the agent is automatically
revoked under section 56 of the Contract Act.
(vii) Change of law: It is well settled that section 56 of the Indian Contract Act also
applies where after formation of a contract but before its performance, a change
of law renders the performance of the contract illegal and thereby void.
Therefore, a contract of agency will come to an end when a change in law causes
the execution of the agent's authority unlawful. The agency terminates
regardless of the fact that the agent has notice of such change.
But, under English law an agency terminates due to change in law only when
two conditions are fulfilled. Firstly, the agent must have notice of such change
and secondly, he could infer that if the principal knew the circumstances of
change in legal position he would not consent to further exercise of the agent's
authority.
(viii) War: An outbreak of war between principal's country and country of agent will
terminate the agency under section 56 of the Indian Contract Act. The reason is
that in such case the contract of agency will become unlawful and thereby void
As soon as the war is declared the agency terminates. Any contract entered into during
war is void. Accordingly, the authority of the agent terminates even though the agent
has no notice of the war. But, on the other hand as a general rule contracts constituted
before outbreak of war remain suspended and are not dissolved during war i.e. they
revive after cease-fire. However, where the contract aids an enemy nation or is from its
nature incapable of suspension it will become void. For instance, where a contract (e.g.
a partnership) requires continuous performance of mutual duties by the parties but it
cannot be so mutually performed during war, it becomes void as it is incapable of
suspension
8.4

RELATIONSHIP UNDER AGENCY

An agency creates the following three kinds of relationships or contracts : 1. Between
principal and agent. 2. Between agent and third party. 3. Between principal and third
party.
(1) Relationship between Principal and Agent The relationship between principal
and agent is based on a contract which the principal makes with the 85 agent. This
aspect of agency indeed, supports the doctrine of privity of contract.
(2) Relationship between Agent and Third Party The relationship between agent
and third party arises when the agent acting within the scope of his authority enters
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into a contract with the third party. According to the first part of section 230 of the
Indian Contract Act, the general rule is that the agent can neither sue nor be sued
by the third party on the contract made by him with the third party. But, when there
is a contract between the principal and the agent to the effect that the agent would
be personally entitled to sue or bound by the contract, the agent can sue or be sued.
The second part of section 230 of the Act provides that in following cases an agent
can sue the third party : (a), where contract is made by an agent for the sale or
purchase of goods for a merchant residing abroad (b). where the agent does not
disclose the name of the principal. (c). where the principal though disclosed, cannot
be sued e.g. where the principal is non-existent or incompetent
Besides, an agent can enforce a contract which he makes with a third party in his own
name, even though he discloses his principal's name. An agent can also sue the third
party in his own name where he has an interest in subject-matter of the contract. For
example, if an agent has a lien upon the subject-matter of the contract, he is entitled to
enforce the contract personally.
Similarly, an agent can also be sued by the third party in the following two cases :
Firstly, the personal liability can be imposed upon an agent by an 'express contract'
made between principal and agent. The agent may also contract with a third party to
undertake personal liability. For example, when an agent signs his name to a negotiable
instrument, without indicating thereon that he signs as an agent or that he does not intend
thereby to incur personal liability, he can be sued. Similarly, where an auctioneer signs
the contract of sale of a property in his own name, it must be understood that he is
contracting personally and not as agent
Secondly, an agent can be held liable by 'operation of law'. The cases where an agent
can be sued by a third person by operation of law are as follows :


Where a contract is made by an agent for the sale or purchase of goods for a
merchant resident abroad



Where the agent does not disclose the name of his principal where the principal
though disclosed, cannot be sued (e.g. where the principal is non-existent, such
as a company which is yet to come into existence-or is incompetent)

It is to be noted that in all the above cases (i.e. where an agent can be personally sued)
the third party has a right of election to hold the agent or his principal or both of them
liable.
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However, there is a difference between Indian law and English law. Under English law,
the third party has no right to sue both the principal and the agent. He can only sue either
the principal or the agent.


Where the agent makes a contract by false representation.



Where the agent commits breach of warranty. That is, where an agent exceeds
his authority or represents to have such an authority which in reality he does not
have, he commits breach of warranty and is personally liable to third person.



Where the agent commits misrepresentation or fraud in matters which do not
fall within his authority. It is to be noted that in all the above cases where an
agent can personally sue or be sued, there is a privity of contract between such
agent and the third party.

(3) Relationship between Principal and Third Party The third aspect of agency i.e.
relationship between the principal and the third party is obviously, an exception to
the doctrine of privity of contract. It is, therefore, necessary to examine this aspect
in some detail.
Section 226 of the Indian Contract Act provides that contracts entered into through an
agent and obligations arising from acts done by an agent may be enforced in the same
manner and will have the same legal consequences as if the contracts had been entered
into and acts done by the principal in person.
This section makes it clear that as a general rule a contract made by an agent, within
scope of his authority, with third party confers rights and imposes liabilities upon the
principal. The relationship between principal and third party can be studied under the
following two sub-heads: 1. Rights of Principal 2. Duties of Principal
(A) Rights of Principal
The rights of the principal against third party are as follows :
(1) Rights when the agent acts within actual authority
The principal has a statutory right to acquire benefit of a contract entered into by his
agent with a third party. According to section 226 of the Contract Act the principal can
enforce the contract against third parties. But, normally, the principal can require
performance of only such contracts which have been made by the agent acting during
the course of his agency i.e. within the authority actually conferred on him by the
principal. Such an authority of the agent may be given either expressly or impliedly. It
is well settled that an agent having an authority to do an act has also the authority to do
every lawful thing which is necessary in order to do such authorised act. When,
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therefore, an agent enters into a contract with a third party and the contract falls within
actual authority of the agent, it is the principal who is entitled to enforce the contract
against the third party.
Thus, in Indore-Malwa United Mills Ltd, v. C.I.T. Bombay, the Supreme Court held
that if by an agreement the debtor is authorised to pay the debt by a cheque and to send
the cheque by post to the creditor, the post office is the agent of the creditor to receive
the cheque and the creditor is deemed to receive payment as soon as the cheque is posted
to him. However, section 226 of the Contract Act permits enforcement of contracts as
they stand (i.e. with their initial terms) and not their substitution by fresh contracts with
different terms. In Indo Allied Industries Ltd, v. Punjab National Bank Ltd., the court
held that in the absence of an express contract to the contrary, there is an implied
contract, with a customer who opens an account with a Bank, which carries with it the
duty of the bank to pay the customer only at the branch where the account is kept subject
to instructions to transfer the amount elsewhere. If the obligation to transfer is frustrated
by local legislation or governmental action of the country where the account is kept, the
remaining implied obligation to pay at the branch or office where the account is kept
cannot be substituted automatically by an unconditional obligation of the principal to
pay elsewhere by resorting to section 226 of the Contract Act. Furthermore, the
principal can also enforce the contract made by the sub-agent who is duly appointed by
the agent.
(2) Rights when agent exceeds authority or acts without authority
Where an agent, exceeding his authority, has done something lawful for his principal,
the principal may acquire right by such act provided he ratifies the act. But, if he does
not ratify such an act, he cannot claim any benefit arising out of the act. For example,
where an agent who is appointed to sell certain goods also makes a contract with a third
party to purchase certain goods, the contract to purchase goods is beyond his actual
authority. If the principal ratifies it, he can enforce the contract against third party
Similarly, where a person, without being an agent of another, does a lawful act for such
another person without his authority, if the person, for whom the act has been done,
ratifies the act, an agency by ratification comes into existence. Consequently, the ratifier
becomes entitled to acquire benefits of the act. Another significant point to be
mentioned is that when an emergency occurs which may affect the principal's interest,
the agent can exceed his authority. He can do any such act which is reasonably necessary
to protect the principal from loss.
For instance, in the case of Harikishen Singh v. National Bank of India Ltd. held that if
the goods are given to the agent by the principal with the direction to send them at a
certain place, he can sell the goods if ar. emergency occurs (i.e. when goods start
perishing or they can perish before reaching the destination). If the agent in such
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emergency sells the goods on credit, the principal is entitled to sue the purchaser. But,
the agent must prove that (i) there was in fact an emergency, (ii) the principal could not
be informed, and (iii) he acted bonafide to save the principal from loss. It is worth
mentioning that the person ratifying the contract must be competent v to enter into the
contract both at the date when it was made and when it was ratified.
(3) Rights of undisclosed principal
A principal may be undisclosed in two cases. Firstly, where the agent conceals the very
fact of existence of agency and contracts in his own name and not on behalf of the
principal. Secondly, where the agent, though discloses agency, conceals his principal's
name.
In the first case, the agent acquires rights and incurs personal liability. In the second
case also the agent can enforce and is bound by the contract. The principal does not
acquire any right in both the cases. However, the real position of rights of undisclosed
principal against third party can be made clear in the light of certain provisions of the
Contract Act as follows


Where the principal is completely undisclosed
When the principal is totally undisclosed i.e. where the agent does not even
disclose his character that he is an agent, generally, the agent can enforce the 117
contract. But, except in special cases, 1 the principal can also enforce the contract
even though the agent has not disclosed him. That is, even in the cases where the
agent has concealed the fact of agency and made the contract in his own name,
the principal can sue the third party on the contract. The undisclosed principal has
statutory support to claim for enforcement of contract. The first part of section
231 of the Indian Contract Act provides that if an agent makes a contract with a
person who neither knows nor has reason to suspect that he is an agent, his
principal may require the performance of the contract, but the other contracting
party has as against the principal, the same rights as he would have had as against"
the agent if the agent had been' the principal. Thus, this section deals with the
rights of the principal and rights of the third party where the agent makes the
contract without disclosing his principal. The section makes it clear that where a
contract is made by an agent without disclosing his principal, the principal can
claim for performance of the contract regardless of the fact that he was totally
undisclosed to ll8 the third party. In Maganbhai v. Chetan Lai, the agent entered
into a contract with a third person without disclosing his principal. The court held
that the principal could enforce the contract even when the third person neither
knew nor had reason to believe that the person with whom he entered into contract
was an agent.
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The second part of section 231 of the Contract Act states that if the principal
discloses himself before the contract is completed, the other contracting party may
refuse to fulfil the contract, if he can show that, if he had known who was the
principal in the contract, or if he had known that the agent was not a principal, he
would not have entered into the contract. The principle underlying this part of
section 231 of the Contract Act is, thus, to provide freedom to elect whether he
will fulfill or not the contract in the case where the principal is known to him
before the contract is concluded.
Section 232 of the Contract Act, provides that 'when one man makes a contract
with another neither knowing nor having reasonable ground to suspect that the
other is an agent, the principal, if he requires the performance of the contract, can
only obtain such performance subject to the rights and obligations substring
between the agent and the other party to the contract.' This section, thus, protects
third parties as regards the rights and duties subsisting between the agent and the
third party. That is, if an undisclosed principal requires performance of the
contract by virtue of provisions of section 231 of the Contract Act, he cannot do
so without discharging that contractual obligation which the agent owes to the
third party. For example, A, who owes 500 rupees to B, sells 1000 rupees, worth
of rice to B. A is acting as agent of C in the transaction, but B has no knowledge
nor reasonable ground of suspicion that such is the case, C cannot compel B to
take the rice without allowing him to set off A's debt.


Where the principal is partially disclosed
A principal may be partially undisclosed when the agent discloses his character
(that he is acting as agent) but does not disclose name of his principal. In such a
case presumption is that the agent can sue and be sued. Undoubtedly, this
presumption is weaker than in the case where the agent conceals agency itself and
contracts in his own name i.e. where the principal is completely undisclosed.
However, If the principal can be ascertained by the third party from the
description given by the agent, there will be no presumption of agent's right to sue
the third party.
Nevertheless, the undisclosed principal can require the performance of the
contract so made by the agent with a third party. But, the principal can enforce
the contract subject to rights and obligations subsisting between the agent and the
third party. Thus, it is clear that the doctrine of undisclosed principal' i.e. the
circumstance when an undisclosed principal is allowed to sue the third party is an
exception to the doctrine of privity of contract. Under English law, an undisclosed
principal can also sue but his rights under a contract can only arise when (1) the
principal was in existence when the contract was made, (2) the principal is
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discovered and (3) the contract is not one which depends on the personal skill of
the agent. However, if the contract made by the agent is such that it can be
construed as containing an express term that the agent is really the principal then
there can be no right in any other (undisclosed) principal.
(B) Duties or Liability of Principal
Since an agent is a person who brings his principal into legal relations with a third party,
his acts, normally, bind the principal. Section 226 of the Indian Contract Act provides
that contracts entered into through an agent and obligations arising from an act done by
an agent may be enforced in the same manner and will have the same legal
consequences as if the contracts had been entered into and the acts done by the principal
in person. Section 226, thus, enunciates that the principal can enforce and is bound by
the agent's contract.
It is to be noted that section 226 of the Contract Act is general in application. It covers
all the acts done or contracts made by an agent within the scope of his authority - actual
or apparent or ostensible. Further, where the agent acquires his authority by ratification
of his act, the ratifier is bound by his act. That is, agency by ratification also imposes
contractual obligations upon the ratifier (principal). The duties of the principal are
manifold. It is, therefore, necessary to examine them under the following sub-heads :
(1) Duty when agents authority is actual
According to section 226 of the Contract Act, the principal is liable to a third party with
whom the agent makes contracts. But, it is necessary that firstly, the agent must have
acted within the course of his actual authority which is lawfully conferred upon him by
the principal by contract and secondly, that he must have made the contract with a third
person on behalf of the principal. For this purpose, it is immaterial whether the actual
authority of the agent is express or implied. In Syed Abdul Khader v. Rami Reddi, the
Supreme Court held that a power of attorney which authorises the agent to do certain
acts is an illustration of an express authority. It is noted that where an agent has an
authority to do an act, he can also do such lawful act which is necessary to do the
authorised act. For example, A is employed by B residing in London to recover at
Bombay a debt due to B. A may adopt any legal process necessary for the purpose of
recovering the debt and may give a valid discharge for the same. Further, the principal
is bound not only by an agent's act but also by the acts done by a sub-agent. But, it is
necessary that the sub-agent is appointed by the agent and he acts under control of the
agent and noo under control of the principal. Although there is no privacy of contract
between principal and the sub-agent, yeo the principal can be sued by the third party
with whom the sub-agent has contracted on behalf of the principal. It is necessary that
the sub-agent must have been appointed properly. If he is not appointed properly by the
agent, the act of sub-agent is not binding on the principal.
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(2) Duty when an agent exceeds authority or contracts without authority:
The general rule is that an agent is bound to act within the scope of his authority. If he
exceeds his authority or does something without authority he would be personally liable.
But, there are certain cases when the principal can be held liable. These cases are stated
below:
(i)

During emergency: When an unforeseen emergency arises an agent can exceed
his authority and do all such acts, to save his principal from loss which a person
of ordinary prudence would have done in his own case in similar circumstances.
For example, an agent for sale may get the goods repaired if it becomes necessary.
The principal is liable for the cost of repairing. Therefore, when an agent has
deviated from instructions of his principal due to occurrence of an emergency
which may jeopardise the principal's interest, the principal is liable for his acts to
the third party. But, the liability can be imposed upon the principal only when (1)
an emergency has actually occurred, (2) the principal could not be informed of
the emergent situation, and (3) the agent acts reasonably to save the principal from
loss.
When in emergency the principal can be contacted the agent cannot do anything
beyond his authority unless he has obtained principal's instructions. However, if
the principal after being informed of the unforeseen emergency fails to give
instructions within fixed time or reasonable time, the agent can do all such things
which can save the principal from loss, even though acts so done are beyond the
agent's authority. In Firm Roop Ram Bhagwan Das v. Nanak Ram Chhaju Ram,
the plaintiffs, as commission agents, bought certain gunny bags for defendants,
the principal. Before the date of delivery the plaintiffs telegraphed to defendants
to remit the purchase price within 24 hours, otherwise, they would be compelled
to sell at market rate at risk of defendants. The plaintiffs contracted to sell the bags
at market rate. The court held that the plaintiffs had implied authority to settle the
contract at market rate.
It is clear from section 189 of the Indian Contract Act that if there is no
emergency, the acts done by an agent in excess of his authority cannot bind the
principal. Further, section 188 of the Indian Contract Act states that the agent can
do acts which are incidental to the authorised acts. The incidental acts are those
acts which are reasonably necessary to do the authorised acts. Thus, it is evident
that where there is neither emergency nor is the act done beyond authority
incidental to authorised act a contravention of authority by the agent is not
justified. But, if such an act is ratified by the principal, the principal would be
liable to third person. For example, an authority to receive payment in cash does
not justify the receipt of payment otherwise than in cash; the latter does not bind
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the principal unless ratified. However, if the rights of third parties are affected the
principal's ratification of the agent's act cannot validate the action which was
initially without any authority.
Section 227 of the Contract Act provides that ' when an agent does more than he
is authorised to do and when the part of which he does is within his authority, can
be separated from the part which is beyond his authority, so much only of what
he does as is within his authority, is binding as between him and his principal. For
example, A being owner of a ship and cargo authorises B to procure an insurance
for 4000 rupees on the ship. B procures a policy for 4000 rupees on the ship and
another for like sum on the cargo. A is bound to pay the premium for the policy
on the l4o ship but not the premium for the policy on the cargo. However, section
228 of the Indian Contract Act provides that when an agent does more than he is
authorised to do and what he does beyond the scope of his authority cannot be
separated from what is within it, the principal is not bound to recognise the
transaction. It is, thus, clear that when an authorised act of an agent cannot be
separated from his unauthorised act, the principal is not bound to recognise the
transaction. For instance, A authorises B to buy 500 sheep for him. B buys 500
sheep and 200 lambs for one sum of 6000 rupees. A may repudiate the whole
transaction.
The question naturally arises what will happen if a third party who contracts with
an agent knows that the agent is exceeding his authority. The answer is very
simple. The principal cannot be held liable unless he ratifies the act.
(ii)

When an agent acts without authority Where one person does an act for another
but without his knowledge or authority, such person for whom that act is done
may elect to ratify or disown the act. If he ratifies the act, an agency by ratification
will come into existence and consequently, the ratifier (principal) is liable to the
third person for such act. However, the ratification is effective only when the act
is done i.e. the contract is made on behalf of the ratifier and is lawful. No question
of ratification can arise in case of a void contract. However, a minor's contract can
be ratified because he can be appointed as an agent.

(3) Duty in agency by estoppel (i.e. when agent's authority is 'apparent' or
'ostensible'
An 'apparent' or 'ostensible' authority of an agent is one which appears to others. Such
authority arises where 144 an agency is created by estoppel. An 'agency by estoppel'
cannot be created unless following three conditions are present: (a) a representation, (b)
a reliance on the representation, and (c) an alteration of position (by maker is of
representation) resulting from reliance.
75

The agency by estoppel (or holding out) has got statutory recognition in India. Section
237 of the Indian Contract Act provides for such agency. This section states that when
an agent has, without authority, done acts or incurred obligations to a third party on
behalf of his principal, the principal is bound by such acts or obligations if he has by
words or conduct induced such third persons to believe that such acts and obligations
were within the scope of the agent's authority.
For example, A consigns to B certain goods for sale and gives him instruction not to
sell under a fixed price. C being ignorant of B's instruction enters into a contract with
B to buy goods at a price lower than the reserved price. A is bound by the contract on
the basis of an agency by estoppel. The liability under section 237 of the Contract Act
is, thus, independent of any actual or real authority of the agent.
The principal is liable to a third person under agency of estoppel. He cannot defend
merely on the ground that he by word or conduct did not intend to confer actual authority
on the agent to make a contract on his behalf. The principal is bound if the act is done
on his behalf and is within apparent authority of the agent. In Kun.j Kishore v. W.K.
Porter, the shareholders and directors of a limited company induced the people to
believe that a certain firm was their permanent agent and was authorised to raise money
on their behalf. The manager of that firm executed and signed Hundis on behalf of the
company. It was held that under the circumstances the company was liable to a holder
of such Hundis in due course, though the agent firm was not legally authorised. The
court held that the transaction was within ostensible authority of the agent because the
appellant had paid money for Hundis in the belief that the agent had a valid authority.
The principal is liable in the cases where the agent has exceeded his authority provided
the contracting party (i.e. the third party) has no notice that the agent has exceeded his
authority. In Ram Pertap v. Marshall, the Privacy Council held that the right of a third
party against the principal on the contract of his agent, though made in excess of the
agent's actual authority, can be enforced if the contracting party has been led into an
honest belief that the agent was having an authority to make the contract.
However, section 237 of the Contract Act does not apply unless an agency exists
between principal and agent. 150 In Benaras Bank Ltd, v. Prem & Co., the wife handed
over certain shares to her husband merely for safe custody. The husband, without having
an authority, pledged the shares with the Bank and in lieu overdrew money. In a suit
brought by the Bank to recover money, the court held that there was no relationship of
principal and agent between the husband and the wife and, therefore, this section does
not apply and shares of wife were not liable for the amount due on the overdraft.
It is to be noted that, ordinarily, the third person dealing with the agent is supposed to
take reasonable care to enquire whether the agent has an actual authority or not. But, in
the cases where estoppel creates an agency, he is free from such burden. He has to
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believe honestly on the basis of authority of the agent. Under such apparent authority
the principal may be liable even though the act of the agent is fraudulent.
(4) The principal is bound by information given to agent by third party
The general rule is that a notice given by third person to an agent is deemed in law a
notice to his principal But, it is necessary that the notice given to or information received
by him must be in the course of business which the agent transacts for his principal. for
instance, in the case of Kulasekarapattinam Hand Match Workers Cottage Industrial
Society Ltd, v, Radhelal Laloo the court held that an intimation of the fact of rejection
of part of goods by the buyer to the agent of the seller is due intimation to the principal
himself.
(5) Duty for misrepresentation or fraud
Section 238 of the Indian Contract Act says that misrepresentation made or frauds
committed by agents acting in the course of their business for their principals, have the
same effect on agreements made by such agents as if such misrepresentations or frauds
had been committed by the principals; but misrepresentation made or frauds committed
by agents in matters which do not fall within their authority do not affect principals.
The section, thus, lays down two principles of law. The first principle is that the
principal is liable for misrepresentation made or fraud committed by his agent. But, it
is necessary that the misrepresentation must have been made or fraud must have been
committed within the agent's authority. For example, where certain goods were
consigned by a third party to the agent to carry them (in boat) for the principal and the
agent misappropriated them in the course of business, the principal was held liable. In
other words, a principal is liable even though the misrepresentation or fraud- solely
benefits the agent. From the first principle it follows that the principal is also liable for
torts committed by his agent during the course of employment. But, this section cannot
be construed to exonerate the agent for his personal liability. The principal and the agent
are joint tortfeasors. They are, therefore, liable jointly as well as severally. The agent
cannot plead his exemption from liability because the exemption may encourage him to
become more negligent. He cannot also be permitted to escape personal liability for his
wrongs only on the ground that it was his principal and not he (agent) who has been
benefited by the wrong.
Secondly, section 238 of the Contract Act lays down that when misrepresentation made
or fraud committed by the agent does not fall within his authority, the principal is not
liable. Thus, in State Bank of India v. Smt. Shyama Devi, the husband of the respondent
gave a cheque and certain money to a clerk of the bank of his acquaintance with
direction to deposit them in his account. But, the husband did not take receipt of cheque
and money from the clerk. The clerk misappropriated money and cheque proceeds. The
bank was held not liable. The Supreme Court held that the employer (i.e. principal) was
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not liable for the act of servant (agent) if the cause of loss or damage occurred without
his actual fault and without the fault or neglect of his agents 158 or servants in the course
of his employment.
Under English law the principal is not liable for fraud or misrepresentation of his agent
unless (1) he intends or knowingly permits the agents to make a false statement or (2)
his agent acting within the actual or apparent scope of his authority makes a statement
with knowledge of its falsity or recklessly not caring whether it be true or false.
(6) Duty of undisclosed principal The liabilities of an undisclosed principal can be
examined under following sub-heads :
(i)

When the principal is totally undisclosed: It is well settled that the principal
is completely undisclosed when the agent contracts with a third party in his
own name without disclosing even the fact of agency. In such cases generally,
the agent is personally liable. At the same time it is to be noted that except in
certain cases the principal can also be sued by a third party upon the contract.
In those cases where both the principal and agent can be sued, the third party
has the right to elect whether he will sue the principal or the agent or the both.
If he elects to sue the principal, the court may hold the principal liable. But,
where the third party makes it clear to the principal that only the agent will
be liable on the contract, he cannot, afterwards, hold the principal liable. In
such cases the doctrine of estoppel is applied under section 234 of the Indian
Contract Act. For instance, in Messrs. Mahadeo Ganga Prasad v. Gauri
Shankar, the plaintiff expressly warned the agent that he would be held
responsible for the loss, and did not purport to make the principal liable. It
was held that the principal could not be made liable subsequently

(ii)

When principal is partially undisclosed: A principal can be treated as
partially undisclosed when the agent discloses the fact of agency but not the
name of his principal. The general presumption in cases of unnamed principal
is that the agent has personal obligations to a third party. But, the presumption
seems to be not so strong as it is in cases where the principal is completely
undisclosed. Nevertheless, the principal can be sued. For instance, where an
agent disclosed his character as the secretary of a club, personal liability l6s
could not be imposed on him.

The English Law is that where an agent acts on behalf of an undisclosed principal, the
principal when discovered can normally be sued. For instance, in Try Danzier v.
Thompson, 'the agent was described in the contract of lease as the tenant. The court held
that the principal was liable for the rent. The third party upon discovering the principal,
78

may elect to sue either the agent or the principal, but he cannot sue both, while in India
he can sue either the agent or the principal or both of them.
8.5

INDIAN TRUST ACT

There is a major notion among many that it is only the elite sector of the society who
can create trusts. However, that is not true! A trust can be created by not just the high
net worth individuals but even by ordinary men and women. The provisions of the
Indian Trust Act, 1882 (referred to as “The Act” in this article) governs only private
trusts.
Public Trusts are usually governed by state-specific legislation. Eg: The Maharashtra
Public Trust Act, 1950.The Indian Trust Act extends to the whole of India except the
state of Jammu and Kashmir and Andaman and Nicobar Islands. Further, this act is not
applicable to the religious or charitable endowments and to a few others.
8.5.1 Parties in a Trust
1. Author/Settlor/Trustor/Donor (Mr X): The person who wants to transfer his
property and reposes confidence on another for the creation of the trust.
2. Trustee (Mr Y): The person who accepts the confidence for the creation of the
trust
3. Beneficiary (Mr X’s granddaughter): The person who will benefit from the trust
in the near future.
8.5.2 Objectives of a trust
The main objective is that the trust should be created for a lawful purpose.
For example, if Mr X had stolen money from a bank and given it to Mr Y with the
intention of giving the money to poor children then, in this case the trust itself is void
as the very main purpose is unlawful.
So how do we actually understand as to whether the purpose is lawful or unlawful? The
answer to it lies in Section 4 of the Act.
As per Section 4, all purposes are said to be lawful unless it:
1. Is forbidden by law
2. Defeats the provisions of law
3. Is fraudulent
4. Involves injury to another person or his property
5. Immoral or against to public policy
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A trust may be created by:
1. Every person who is competent to contracts: This includes an individual, AOP,
HUF, company etc
2. If a trust is to be created on or behalf of a minor, then the permission of a
Principal Civil Court of original jurisdiction is required.
Further, it also depends on the law in force that is prevailing at that particular point of
time and the extent to which the author of the trust may intend to dispose of his property.
8.5.3 Types of trusts
1. Private Trusts: A private trust is for a closed group. In other words, the
beneficiaries can be identified. Eg: A trust created for the relatives and friends of
the author.
2. Public Trusts: A public trust is created for a large group ie. the public in large.
Eg: Non-Profit NGOs Charitable Institutions for the general public.
The registration for a Private Trust
Section 5 of the Act states that with respect to:


Immovable property: A private trust must be created by a non-testamentary
instrument in writing. Further, the non-testamentary instrument needs to be signed
by the author of the trust or the trustee and has to be registered. However, if the
non-testamentary instrument is created by a will, registration is not necessary.
● Movable property: A trust in relation to movable property can be declared as in
the case of immovable property or by transferring the ownership of the property to
the trustee. Hence, registration is not mandatory.
8.6

LET'S SUM UP

From the above discussion it follows that an agent acting within the scope of his
authority confers rights and imposes liabilities of a contract upon the principal. Where
the agent makes a contract with a third person, acting on behalf of his principal,
normally, the agent incurs no personal liability under the contract so entered into.
Further, the agent also does not acquire contractual rights. That is, the contracts entered
into through an agent and obligations arising from acts done by an agent may be
enforced in the same manner and will have the same legal consequences, as if the
contracts had been entered into and acts done by the principal- in person. Thus,
generally, it is the principal who can sue and be sued on the contract. It is evident that
the principal is, in fact, not a party to the contract made by the agent with the third
person. But, the principal can sue and be sued by the third person. It is from this
standpoint that the contract of agency is an exception to the doctrine of privity of
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contract. However, it is also obvious that on termination of agency, the existing interest
of the agent and that of a third party should be protected. It is submitted that the third
party is not instrumental in causing termination of agency: an agency- is terminated
either by act of parties or by operation of law. Therefore, the interest of third parties
should not be allowed to suffer by termination.
Further, there are three aspects of agency. The first aspect creates a 'relation between
principal and agent' and this aspect is regarded as a fundamental aspect of the contract
of agency. So far as this aspect is concerned, it approves without any doubt, the doctrine
of privity of contract. On the basis of this relationship the principal can sue and be sued
by the agent. A stranger cannot Sue either the principal or the agent.
The 'relationship between the agent and third party' may be treated as the second aspect
of agency. A privity of contract is established between agent and third party especially
in those cases where the agent is personally liable. In other cases, rights are conferred
and liabilities are imposed upon the principal.
Lastly, the third aspect of agency is the 'relationship between principal and third party.'
This relationship arises when the agent in furtherance of agency makes a contract with
a third person. The main object of agency centers around this aspect. The mutual rights
and duties of the principal and the agent are determined by this aspect. Accordingly, the
principal can sue and be sued by the third party. It is submitted that although the
principal appears to be a stranger to the contract entered into between the agent and the
third party, yet it is not the correct position. In fact, the principal is represented through
his agent to the outside world. That is, the agent's job is to make contracts with third
persons on behalf of the principal and not on his own account. The agent signs the
contract made with a third person showing that he is singing on his principal's behalf.
However, the principal can be regarded as a stranger to the contract entered into between
the agent and the third party only in two cases :
(1) where the contract is made by a sub-agent and
(2) where he is undisclosed. In these two cases he can sue and be sued by the third
party, although he is a stranger to the contract.
8.7

KEY WORDS

● Agency: A business or organization providing a particular service on behalf of
another business, person, or group.
● Implied Contract: An implied contract is a legally-binding obligation that derives
from actions, conduct, or circumstances of one or more parties in an agreement
● Auctioneer: An auctioneer is a person who manages an auction, or a public sale at
which people can bid on items
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● Ratification: The action of signing or giving formal consent to a treaty, contract,
or agreement, making it officially valid.
● Consent: Consent occurs when one person voluntarily agrees to the proposal or
desires of another.
● Breach of Contract: A breach of contract is a violation of any of the agreed-upon
terms and conditions of a binding contract.
● Trust: An arrangement whereby a person (a trustee) holds property as its nominal
owner for the good of one or more beneficiaries.
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8.9

MODEL QUESTIONS

Q1:
Q2:
Q3:
Q4:
Q5:
Q6:
Q7:

How many ways an agency can be created?
Write the difference between express contract and implied contract
How many ways can an agency be terminated ?
Discuss about the relationship between the principle and the agent.
What are the rights and duties of a principal?
What are the basic objectives of forming a trust?
Write Short notes on the followings.
● Breach of Contract
● Trust
● Immovable Property
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