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13.0

LEARNING OBJECTIVES

After studying this unit, you will be able to know
● About the background and applicability of SARFAESI Act 2002
● The methods of recovery under the act and
● Various documents required under the act.
13.1

INTRODUCTION

The Securitisation and Reconstruction of Financial Assets and Enforcement of Security
Interest (SARFAESI Act), 2002 is an Indian law. It allows banks and other financial
institutions to auction residential or commercial properties to recover loans. The first
asset reconstruction company (ARC) of India, ARCIL, was set up under this act.
Under this act secured creditors (banks or financial institutions) have many rights for
enforcement of security interest under section 13 of SARFAESI Act, 2002. If borrower
of financial assistance makes any default in repayment of loan or any installment and
his account is classified as Nonperforming Asset by secured creditor, then secured
creditor may require before expiry of period of limitation by written notice to the
borrower for repayment of due in full within 60 days by clearly stating amount due and
intention for enforcement. Where he does not discharge dues in full within 60 days,
THEN WITHOUT INTERVENTION OF ANY COURT OR TRIBUNAL Secured
creditor may take possession (including sale, lease, assignment) of secured asset, or take
over management of business of borrower or appoint manager for secured asset or
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without taking any of these action may also proceed against guarantor or sell the pledged
asset, if any.
Banks utilize this act as an effective tool for bad loans (NPA) recovery. It is possible
where nonperforming assets are backed by securities charged to the Bank by way of
hypothecation or mortgage or assignment.
Upon loan default, banks can seize the securities (except agricultural land) without
intervention of the court.
SARFAESI is effective only for secured loans where banks can enforce the underlying
security e.g. hypothecation, pledge and mortgages. . In such cases, court intervention is
not necessary, unless the security is invalid or fraudulent. However, if the asset in
question is an unsecured asset, the bank would have to move the court to file a civil case
against the defaulters.
How does it work?
The SARFAESI Act, 2002 gives powers of “seize and desist” to banks. Banks can give
a notice in writing to the defaulting borrower requiring it to discharge its liabilities
within 60 days.
If the borrower fails to comply with the notice, the Bank may take recourse to one or
more of the following measures:
● Take possession of the security for the loan
● Sale or lease or assign the right over the security
● Manage the same or appoint any person to manage the same
The SARFAESI Act also provides for the establishment of Asset Reconstruction
Companies (ARCs) regulated by RBI to acquire assets from banks and financial
institutions. The Act provides for sale of financial assets by banks and financial
institutions to asset reconstruction companies (ARCs). RBI has issued guidelines to
banks on the process to be followed for sales of financial assets to ARCs.
13.2

BACKGROUND OF THE ACT

The previous legislation enacted for recovery of the default loans was Recovery of
Debts due to Banks and Financial institutions Act, 1993. This act was passed after the
recommendations of the Narsimhan Committee was submitted to the government. This
act had created the forums such as Debt Recovery Tribunals and Debt Recovery
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Appellate Tribunals for expeditious adjudication of disputes with regard to ever
increasing non-recovered dues.
However, there were several loopholes in the act and these loopholes were mis-used by
the borrowers as well as the lawyers. This led to the government introspecting the act
and this another committee under Mr. Andhyarujina was appointed to examine banking
sector reforms and consider changes in the legal system. This committee recommended
to enact a new legislation for the establishment of securitisation and reconstruction
companies and to empower the banks and financial institutions to take possession of the
Non performing assets.
Thus, via the Sarfaesi act, for the first time, the secured creditors were empowered to
recover their dues without the intervention of the court. However, as soon as the act was
passed, its implementation was challenged in the court and this delayed its coming into
force for 2 years. In the Mardia Chemicals v. Union of India, the Supreme Court upheld
the validity of the SARFAESI act.
Objectives of SARFAESI Act, 2002
● Efficient or rapid recovery of non-performing assets (NPAs) of the banks and
FIs.
● Allows banks and financial institutions to auction properties (say,
commercial/residential) when borrowers fail to repay their loans.
13.3

APPLICABILITY OF SARFAESI ACT 2002

The amendment to this Act is “an act to regulate securitization and reconstruction of
financial assets and enforcement of security interest and to provide for a central database
of security interests created on property rights, and for matters connected therewith or
incidental thereto.”
The Act deals with the following:
● Registration and regulation of Asset Reconstruction Companies (ARCs) by the
Reserve Bank of India
● Facilitating securitization of financial assets of banks and financial institutions
with or without the benefit of underlying securities
● Promotion of seamless transferability of financial assets by the ARC to acquire
financial assets of banks and financial institutions through the issuance of
debentures or bonds or any other security as a debenture
● Entrusting the Asset Reconstruction Companies to raise funds by issue of
security receipts to qualified buyers

3

● Facilitating the reconstruction of financial assets which are acquired while
exercising powers of enforcement of securities or change of management or
other powers which are proposed to be conferred on the banks and financial
institutions
● Presentation of any securitization company or asset reconstruction company
registered with the Reserve Bank of India as a public financial institution
● Defining ‘security interest’ to be any type of security including mortgage and
change on immovable properties given for due repayment of any financial
assistance given by any bank or financial institution
● Classification of the borrower’s account as a non-performing asset in
accordance with the directions given or under guidelines issued by the Reserve
Bank of India from time to time
● The officers authorized will exercise the rights of a secured creditor in this
behalf in accordance with the rules made by the Central Government
● An appeal against the action of any bank or financial institution to the concerned
Debts Recovery Tribunal and a second appeal to the Appellate Debts Recovery
Tribunal
● The Central Government may set up or cause to be set up a Central Registry for
the purpose of registration of transactions relating to securitization, asset
reconstruction and creation of the security interest
● Application of the proposed legislation initially to banks and financial
institutions and empowerment of the Central Government to extend the
application of the proposed legislation to non-banking financial companies and
other entities
● Non-application of the proposed legislation to security interests in agricultural
lands, loans less than rupees one lakh and cases where eighty per cent, of the
loans, is repaid by the borrower
13.4

DOCUMENTS REQUIRED

e-Form CHG-1 or e-Form CHG-9 is required to be filed for application of
a. Registration of creation
b. Modification of charge (other than those related to debentures) including
particulars of modification of charge by Asset Reconstruction Company in terms
of Securitization and Reconstruction of Financial Assets and Enforcement of
Securities Interest Act, 2002 [SARFAESI]
The documents in this context are as follows :
 Particulars of charge
 Certificate of registration
 An Instrument created for the charge
 Copy of the instrument – creating or modifying the charge
4




Hypothecation Deed
Sanction Letter

In case of any e-Form to be digitally signed, either of the following is required DSC of the charge holder
 Director Identification Number [DIN]of the Director
 Permanent Account Number [PAN] of the manager, CEO, CFO
 Membership Number of the Company Secretary
13.5

FORMATION OF SARFAESI Act, 2002

Securitization and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 (SARFAESI) was circulated –
● To regulate securitization and reconstruction of financial assets
● Enforcement of the security interest for
● Matters connected therewith or incidental thereto
It extended to the whole of India.
Amendment in the (SARFAESI) Act, 2002 vide the enforcement of the Security Interest
and Recovery of Debts Laws and Miscellaneous Provisions (Amendment) Act, 2016.
The Enforcement of Security Interest and Recovery of Debts Laws and Miscellaneous
Provisional information in the Official Gazette, s (Amendment) Act, 2016 was
published
It is an Act further to amend four laws:
1. Securitization and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002 (SARFAESI)
2. Recovery of Debts due to Banks and Financial Institutions Act, 1993 (RDDBFI)
3. Indian Stamp Act, 1899
4. Depositories Act, 1996, and for matters connected therewith or incidental thereto
Proposed amendments to the SARFAESI Act
The government had approved a bill to amend the act. The Enforcement of Security
Interest and Recovery of Debts Laws (Amendment) Bill, 2011, amends two Acts
Sarfaesi Act 2002, and Recovery of Debts Due to Banks and Financial Institutions Act,
1993 (DRT Act). Via these Amendments:
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Banks and asset reconstruction companies (ARCs) will be allowed to convert any part
of the debt of the defaulting company into equity. Such a conversion would imply that
lenders or ARCs would tend to become an equity holder rather than being a creditor of
the company.
The amendments also allow banks to bid for any immovable property they have put out
for auction themselves, if they do not receive any bids during the auction. In such a
scenario, banks will be able to adjust the debt with the amount paid for this property.
This enables the bank to secure the asset in part fulfillment of the defaulted loan.
Banks can then sell this property to a new bidder at a later date to clear off the debt
completely. However lenders will be able to carry this property on their books only for
seven years, as per the Banking Regulation Act, 1949.
Amendments to SARFAESI Act (in 2016)
It allows District Magistrate (DM) to take possession over collateral within 30 days for
securing the creditors. It empowers the District Magistrate (DM) to assist banks to take
over the management of a company, in case the company is to integrate records of
property registered under various registration systems with the central registry meant
for maintaining records of transactions related to secured assets.
13.6

METHODS OF RECOVERY UNDER SARFAESI ACT 2002

As per the SARFAESI Act, 2002 RBI is responsible for regulation and registration of
the securitisation or reconstruction companies. Authorization has been provided to these
companies to raise funds by issuing security receipts to a qualified institutional buyer.
This has empowered the banks and financial institutions in taking the possession of
securities which are given for financial assistance and can sell or lease the same to take
over the management in case of a default. There are two main methods provided in the
SARFAESI Act for recovery of non-performing assets :
●

Securitisation: Securitisation is the process of issuing marketable securities
backed by a pool of existing assets such as auto or home loans. After an asset is
converted into a marketable security, it is sold. A securitisation company or
reconstruction company may raise funds from only the QIB (Qualified
Institutional Buyers) by forming schemes for acquiring financial assets.

●

Asset Reconstruction: Enacting SARFAESI Act has given birth to the Asset
Reconstruction Companies in India. It can be done by either proper management
of the business of the borrower, or by taking over it or by selling a part or whole
of the business or by the rescheduling of payment of debts payable by the
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borrower enforcement of security interest in accordance with the provisions of
this Act.
The SARFAESI Act further provides an exemption under the registration of security
receipt. It means that when a securitization company or reconstruction company issues
receipts the holder of the receipts is entitled to undivided interests in the financial assets
and there is no need of registration unless and otherwise, it is compulsory under the
Registration Act 1908.
However, the registration of the security receipt is required in the following cases:
●

There is a transfer of receipt;
● The security receipt is creating, declaring, assigning, limiting, and extinguishing
any right title or interest in an immovable property.
Powers of Debt Recovery Tribunal
Appeals can be heard by the debt recovery tribunal against the banks and financial
institutions where they have misused their powers. If a person is aggrieved by the order
of Debt Recovery Tribunal then such person can file an appeal before the Appellate
Tribunal within 30 days from the date of the order of Debt Recovery Tribunal.
Role of High Court
The SARFAESI Act, 2002 allows the High Court to entertain certain matters related to
the implementation of the SARFAESI Act in the state of Jammu & Kashmir. However,
High Courts have been entertaining writ petitions under article 226 (Power to issue
writs) of the constitution of India.
Applicability of the Act : The SARFAESI Act is not applicable to:
●
●
●

Regional Rural Banks
Nationalized Banks
Co-operative Banks
● State Bank of India and their Associate banks
13.7

LET US SUM UP

SARFAESI Act, 2002 provides power to the bank to seize the property. Defaulting
borrowers are given notice by the bank to discharge their liabilities within a period of
60 days. If the defaulting borrower fails to comply with the notice sent by the bank then
the SARFAESI Act provides for the following recourse to the bank ● Take possession of the security for the loan;
● Sale or lease or assign the right to the security;
7

●

Manage the same or appoint any person to manage the same.

Establishment of Asset Reconstruction Companies is also provided in the SARFAESI
Act, 2002. These companies are to be regulated by the Reserve Bank of India (RBI) to
acquire assets from the banks and financial institutions. The SARFAESI Act provides
that the banks and financial assets shall sell the financial assets to these asset
reconstruction companies. Guidelines have been issued to banks and financial
institutions by RBI regarding the process to be followed for sales of financial assets to
asset reconstruction companies.
13.8

KEY WORDS

● SARFAESI Act is an Indian law. It allows banks and other financial institutions to
auction residential or commercial properties (of Defaulter) to recover loans.
● RBI : The Reserve Bank of India is India's central bank, which controls the issue
and supply of the Indian rupee. RBI is the regulator of the entire Banking in India.
RBI plays an important part in the Development Strategy of the Government of
India.
● ARC : An asset reconstruction company is a special type of financial institution
that buys the debtors of the bank at a mutually agreed value and attempts to recover
the debts or associated securities by itself.
● Loan : A thing that is borrowed, especially a sum of money that is expected to be
paid back with interest.
● Appellate Tribunal : An appellate court is a court that hears appeals of trial
decisions.
● Securitisation : The conversion of an asset, especially a loan, into marketable
securities, typically for the purpose of raising cash by selling them to other
investors.
● Asset Reconstruction : An asset reconstruction means acquisition by an ARC of
any right or interests of any Bank or Financial Institution in any financial assistance
for the purpose of realisation of such financial assistance.
● NPA : A Non-performing asset (NPA) is defined as a credit facility in respect of
which the interest and/or installment of principal has remained 'past due' for a
specified period of time. In simple terms, an asset is tagged as non performing when
it ceases to generate income for the lender.
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13.9

FURTHER READINGS

● Dr. P. Periasamy: Principles and Practice of Insurance, Himalaya Publishing
House,Delhi.
● Mishra S. Banking Law and Practice – S Chand
● Prasad – Banking Insurance – Vikash Publication
● Inderjit Singh, RakeshKatyal& Sanjay Arora: Insurance Principles and Practices,
Kalyani Publishers, Chennai.
● Sheldon H.P :Practice and Law of Banking.
● Bedi. H.L :Theory and Practice of Banking
13.10 MODEL QUESTIONS
Q1 :
Q2 :
Q3 :
Q4 :
Q5 :

How does the SARFAESI Act, 2002 work?
Write a note on the objectives and applicability of SARFAESI ACT 2002.
Write about the methods of recovery under SARFAESI Act 2002.
Discuss about various documents required under the Act.
Explain the formation of SARFAESI Act, 2002.
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14.0

LEARNING OBJECTIVES

After studying this unit, you will be able to know
●
●
●
●
●
14.1

The concept and key features of consumer protection act
The basic rights of a consumer
How to file a complaint under COPRA Act
About Consumer Protection Councils
Concept of Banking Ombudsman and its vision & goals
INTRODUCTION

The Consumer Protection Bill, 2019 was passed by the Indian Parliament on Aug 06,
2019, and later on signed by the President of India. This new act will replace the old
Consumer Protection Act, 1986. Read this article to know the key features of the
Consumer Protection Act, 2019.
Consumer Protection Act, 2019 is a law to protect the interests of the consumers. This
act was inevitable to resolve a large number of pending consumer complaints in
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consumer courts across the country. It has ways and means to solve the consumer
grievances speedily.
14.2

AIM OF CONSUMER PROTECTION ACT

The basic aim of the Consumer Protection Act, 2019 to save the rights of the consumers
by establishing authorities for timely and effective administration and settlement of
consumers’ disputes.
The basic object of the Act is to provide for the better protection of the interests of the
consumers. To achieve this basic objective, the Act provides for the establishment of
the Consumer Protection Councils and other authorities for settlement of consumer
disputes. The objects and reasons for the passing of the Act may be enumerated in short
as under:
(a) The right of the consumers to be protected against the marketing of goods and
services which are hazardous to life and safety;
(b) The right of the consumers to be informed about the quality, quantity, potency,
purity, standard and price of goods and services so as to protect the consumers
against unfair trade practices;
(c) The right of the consumers to be assured, wherever possible, access to a variety
of goods and services at competitive prices;
(d) The right of the consumers to be heard and assured that consumers’ interests
will receive due consideration at the appropriate forums;
(e) The right of the consumers to seek redressal against unfair trade practices or
restrictive trade practices or unscrupulous exploitation of consumers; and
(f) The right to consumer education.
14.3

KEY FEATURES OF CONSUMER PROTECTION ACT

The 2019 Act replaced the Consumer Protection Act, 1986. It enforced consumer rights
and provided a mechanism for redressal of complaints regarding defects in goods and
deficiency in services.
● A consumer is defined as a person who buys any good or avails a service for a
consideration. It does not include a person who obtains a good for resale or a
good or service for commercial purpose. It covers transactions through all
modes including offline, and online through electronic means, teleshopping,
multi-level marketing or direct selling.
● Consumer Disputes Redressal Commissions will be set up at the district, state
and national levels for adjudicating consumer complaints. Appeals from the
11

district and state commissions will be heard at the next level and from the
National Commission by the Supreme Court.
● The new Act sets up a Central Consumer Protection Authority to promote,
protect and enforce consumer rights as a class. It can issue safety notices for
goods and services, order refunds, recall goods and rule against misleading
advertisements.

1.

Establishment of the Central Consumer Protection Authority (CCPA):
The act has the provision of the Establishment of the CCPA which will protect,
promote and enforce the rights of consumers. The CCPA will regulate cases related
to unfair trade practices, misleading advertisements, and violation of consumer
rights.
The CCPA will have the right to impose a penalty on the violators and passing
orders to recall goods or withdraw services, discontinuation of the unfair trade
practices and reimbursement of the price paid by the consumers.
The Central Consumer Protection Authority will have an investigation wing to
enquire and investigate such violations. The CCPA will be headed by the DirectorGeneral.

2.

Rights of consumers:
Consumer rights is an insight into what rights a consumer holds when it comes to
the seller which provides the goods.
● Right to Safety: It means right to be protected against the marketing of goods
and services, which are hazardous to life and property. Before purchasing,
consumers should insist on the quality of the products as well as on the guarantee
of the products and services.
● Right to be Informed: It means the right to be informed about the quality,
quantity, potency, purity, standard and price of goods so as to protect the
consumer against unfair trade practices.
● Right to Choose: It means the right to be assured, wherever possible, of access
to a variety of goods and services at competitive prices. This right can be better
exercised in a competitive market where a variety of goods are available at
competitive prices.
● Right to be Heard: It means that consumer's interests will receive due
consideration at appropriate forums. It also includes the right to be represented
in various forums formed to consider the consumer's welfare.
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● Right to Seek Redressal: It means right to seek redressal against unfair trade
practices or unscrupulous exploitation of consumers. It also includes a right to
fair settlement of the genuine grievances of the consumer.
● Right to Consumer Education: It means the right to acquire the knowledge
and skill to be an informed consumer throughout life. Ignorance of consumers,
particularly of rural consumers, is mainly responsible for their exploitation.

3.

Prohibition and penalty for a misleading advertisement:
The Central Consumer Protection Authority (CCPA) will have the power to impose
fines on the endorser or manufacturer up to 2-year imprisonment for misleading or
false advertisement (Like Laxmi Dhan Warsha Yantra). Worth to mention that
repeated offense, may attract a fine of Rs 50 lakh and imprisonment of up to 5
years.

4.

Consumer Disputes Redressal Commission:
The act has the provision of the establishment of the Consumer Disputes Redressal
Commissions (CDRCs) at the national, state and district levels. The CDRCs will
entertain complaints related to;
● Overcharging or deceptive charging
● Unfair or restrictive trade practices
● Sale of hazardous goods and services which may be hazardous to life.
● Sale of defective goods or services

Central Regulatory Authority & Product Liability among key features of the new
act
Consumer Protection Act, 2019 has proposed certain new provisions which were not
part of the earlier Consumer Protection Act, 1986. Few of the key provisions which
vary from the earlier Consumer Protection act are the following
Provision

Consumer Protection Act 1886

Consumer Protection Bill 2019

Regulator

No Central Regulator

Central Consumer Protection
authority to be set up.

Filing
of The complaint needs to be filed The complaint can be filed from
with the consumer court under anywhere or from where the
Complaint
whom the jurisdiction of the seller consumer resides.
falls under.
Mediation

No Provision

Courts can work towards
settlement through mediation
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cells
Jurisdiction

The jurisdiction at district level District level authorities can take
was complaints worth
up complaints with goods and
services worth upto 1 crore.

Product
Liability

No Provision

Consumers have the right to seek
compensation for any harm
caused

E Commerce

No Provision

E Commerce transactions will
come under the provisions
involving direct sales.

Video
Conferencing

No Provision

Consumers can seek hearing
through video conferences.

14.4

CONSUMER PROTECTION COUNCILS

The interests of the consumers are sought to be promoted and protected under the act
by establishment of consumer protection councils at the central, state and district levels.
These councils are advisory bodies.
Central Consumer Protection Council : Section 4
One of the important provisions of the new act is the proposal to set up a Central
Consumer Protection Authority (CCPA) by the Central Government. The stated purpose
of CCPA would be ‘to promote, protect and enforce the rights of the consumers.’
An investigative wing headed by a Director General would conduct inquiries and
investigations into any violations relating to consumer rights, unfair trade practices and
misleading advertisements. The earlier Consumer Protection Act, 1986 did not have any
such provision for a regulator.
The important functions of CCPA would include:
● Inquiring into consumer rights violations.
● Investigating these violations and proceeding with prosecution as appropriate
● Pass orders to recall any goods or withdraw services that are deemed to be
hazardous
● Issue orders in regard to reimbursement of the price paid by customers for such
services
● Issues directions to the appropriate personnel in regard to any false or misleading
advertisement to either discontinue or modify it
14

● Imposing penalties in respect to any violations
● Issues notices to educate consumers in regard to unsafe goods and services.

In the statement of objects & reasons of the new bill, it is mentioned that the
‘establishment of an executive agency like the CCPA to promote, protect and enforce
the rights of consumers; make interventions when necessary to prevent consumer
detriment arising from unfair trade practices and to initiate class action including
enforcing recall, refund and return of products, etc. fills an institutional void in the
regulatory regime. Currently, the task of prevention of or acting against unfair trade
practices is not vested in any authority. This has been provided for in a manner that the
role envisaged for the CCPA complements that of the sector regulators and duplication,
overlap or potential conflict is avoided.’
State Consumer Protection Council : (Section 7 & 8)
Section 7 provides for the establishment of State consumer protection councils by any
state government (by notification) to be known as consumer protection council for
(name of the state). The State Council shall consist of a Minister in charge of consumer
affairs in the State Government as its Chairman and such number of other official or
non-official members representing such interests as may be prescribed by the State
Government and ten nominees of the Central Government. The State Council shall meet
as and when necessary but not less than two meetings shall be held every year. The State
Council shall meet at such time and place as the Chairman may think fit and shall
observe such procedure in regard to the transaction of its business as may be prescribed
by the State Government.
District Consumer Protection Council (Section 8A)
In order to promote and protect the rights of consumers, within the district, the
Consumer Protection Act, provides for the establishment of a District Consumer
Protection Council in every district. It shall consist of the Collector of the district as its
Chairman and such number of other official and non-official members representing such
interests as may be prescribed by the State Government. It shall meet as and when
necessary but not less then two meetings shall be held every year. The Chairman shall
decide the time and place of the meeting.
How to file a Complaint?
The procedure to file a complaint is simplified and can be done with the help of an
experienced consumer protection lawyer.
● The complaint can be filed on a plain paper.
● A stamp paper is not required for declaration.
15

● It should contain the details of the complainant and the opposite party in relation
to the consumer protection case.
● Complaints can be registered, in person, by the complainant or through his
authorized agent or by post addressed to the Redressal Agency.
● The prescribed fee has to be paid along with the complaint. The fees charged are
very nominal in proportion to the value of the claim.
The following points should be kept in mind while filing a consumer complaint in India:
● The complaint can be sent by Registered Post to the District Forum or State
Commission.
● Minimum of five copies of the complaint has to be filed.
● Three copies have to be in a green legal paper (some forums accept white also)
plus one for the Office of the Forum and one for the Opposite Party.
● The complainant should keep one copy for herself or himself and get a receiving
on the same.
● An additional copy for each opposite party has to be filed.
14.5

CHALLENGES IN THE FUTURE

The new legislation has created a Central Consumer Protection Authority (Authority)
to inter alia “regulate matters relating to violation of rights of consumers, unfair trade
practices and false or misleading advertisements which are prejudicial to the interests
of public and consumers and to promote, protect and enforce the rights of consumers as
a class.” To enforce this provision, the Authority is empowered to inquire and
investigate, which it does through a dedicated investigative wing set-up headed by a
Director-General, analogous to the Competition Commission. Additionally, the
Authority can also file complaints and intervene in matters before the Consumer
Commissions.
While a laudable initiative, it is unclear on how the Authority will practically function,
especially since existing District Collectors have been tasked to undertake certain
functions pertaining to inquiries and investigations. There is also considerable overlap
between the investigative wing and the search and seizure functions of the District
Collector, which are likely to lead to a potential conflict of interest.
Interestingly, the Authority is empowered to order for recall of goods, reimburse price
paid for goods and services, as well as issue directions and penalize manufacturers and
endorsers for misleading advertisements. Appeals against such orders can only be
preferred before the National Commission. The factors on which the National
Commission may hear such appeals is unclear and one only hopes it doesn’t lead to the
opening of a Pandora’s Box!
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At this point, one is also unclear on whether matters currently pending before the
Consumer Commissions will continue or if they are likely to get transferred on account
of the change in pecuniary jurisdiction. This ambiguity will further add to delays.
14.6

BANKING OMBUDSMAN

The Banking Ombudsman Scheme 2006 of Reserve Bank of India has come into effect
from 1st January 2006 with the prime objective of improving/strengthening the
relationship between Banker and Customer by providing quick and inexpensive
redressal of customer complaints relating to deficiencies in Banking services. If a
customer is not satisfied with redressal of his grievance, after exhausting all the
available avenues in the Bank, may approach the Banking Ombudsman, who will sort
out and facilitate speedy settlement of the grievances. Details of the scheme and
addresses of all Banking Ombudsman Offices are available in the RBI website
www.rbi.org.in.
At all branches a notice explaining that we are covered by the Banking Ombudsman
Scheme, 2006 of the Reserve Bank of India. The copy of the scheme is made available
at all the branches. Within 30 days of lodging a complaint with us, if customer does not
get a satisfactory response from us and if customer wishes to pursue other avenues for
redressal of grievances, customer may approach Banking Ombudsman appointed by
Reserve Bank of India under Banking Ombudsman Scheme, 2006. Salient features of
the Banking Ombudsman Scheme, 2006 are displayed in the branch notice boards. If
customers face any difficulty, our staff will explain the procedure in this regard.
14.7

VISION AND GOALS OF THE BANKING OMBUDSMAN

Vision
 To be a visible and credible system of dispute resolution mechanism for
common persons utilizing banking services.
Goals
 To ensure redressal of grievances of users of banking services in an inexpensive,
expeditious and fair manner that will provide impetus to improved customer
services in the banking sector on a continuous basis.
 To provide feedback/suggestions to the Reserve Bank of India towards framing
appropriate and timely guidelines to banks to improve the level of customer
service and to strengthen their internal grievance redressal systems.
 To enhance the awareness of the Banking Ombudsman Scheme.
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14.8

To facilitate quick and fair (non-discriminatory) redressal of grievances through
use of IT systems, comprehensive and easily accessible database and enhanced
capabilities of staff through training.
CONCEPT OF BANKING OMBUDSMAN

What is the Banking Ombudsman (BO)?
● He hears customers’ complaints against banks.
● BO was first set up in the UK.
● In India, RBI started this scheme in 1995.
Appointment & Tenure
● Earlier RBI used to appoint reputed persons from banking, finance,
management, legal etc. sectors as Banking Ombudsman (BO).
● But now RBI has reserved this BO post for its own Chief General Managers and
General Managers.
● Tenure: 3 years at a time.
● Reappointment: yes possible.
Jurisdiction
● Banking Ombudsman (BO) Scheme applies to the whole of India (including
Jammu and Kashmir).
Banking Ombudsman have jurisdiction over
● All commercial banks (scheduled and non scheduled, public and private)
● Regional rural banks
● Scheduled primary co-operative banks
● NBFCs (BO’s Jurisdiction limited to “loan” part.) • BO is not a replacement of
Consumer forum/courts. He merely supplements them. • BO deals with matters
less than or equal to Rs.10 lakhs.
● Here are some examples situation where BO can help:
Regular Banking
● Demand draft, cheques, pay orders etc. not issued on time. (or not paid on time)
● Credit card related complaints (e.g. bank putting hidden charges. Your credit
card was stolen but the bank did not disable it even after you called them.)
● You asked the bank to close your account / credit card but they are not doing it.
● Bank refuses to open your account without giving valid reasons.
● Bank closes down your account without valid reasons.
● Government / your company deposited your salary / pension in your account but
the bank is not releasing it on time.
● Bank is taking out money from your account in pretext of some flimsy charges.
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Branch office notice board says “10.30 to 5” but staff refuses to provide you
service after 3.30PM.
● NRIs having bank accounts in India and facing problems about remittances etc.
(e.g. he deposited money from America, but his parents are not given money on
time.)
Loan
● Your loan application is not processed in time.
● Your loan application is rejected without valid reasons.
● Your loan application is accepted but money is not released in time. (and still
the bank is charging interest on it!)
● Bank doesn’t follow RBI guidelines regarding loan-recovery agents (e.g. bank
hires some criminals to bully and harass you.)
● Bank doesn’t follow RBI guidelines regarding loan interest rates.
●

How does the Banking Ombudsman settle complaints?
● Upon receiving your complaint, first BO will try to solve the matter via
settlement /arbitration (try to achieve a compromise, conciliation or amicable
solution between the bank and its customer.)
● This has to be done within one month after receiving a complaint.
● But
if either party (customer/bank) does not accept this
(compromise/negotiation/settlement) then after 1 month, BO will have to pass
“order”.
● Now, he’ll ask both parties to present their case/documents etc. And he’ll pass
the order accordingly.
● Two things can happen
1. He rejects your complaint (bank is not guilty). OR
2. He finds the bank guilty and orders punishment.
Punishment
● BO can order the Bank to compensate the actual money loss OR Rs.10 lakh
(whichever is lower).
● In case of Credit card related cases, BO can order the bank to pay additional
fines (upto Rs.1 lakh) for the mental harassment caused to the customer.
14.9

PROCEDURE FOR FILING COMPLAINT

1) Any person who has a grievance against a bank on any one or more of the grounds
mentioned in Clause 8 of the Scheme may, himself or through his authorized
representative (other than an advocate), make a complaint to the Banking
Ombudsman within whose jurisdiction the branch or office of the bank complained
against is located. Provided that a complaint arising out of the operations of credit
cards, shall be filed before the Banking Ombudsman within whose territorial
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jurisdiction the billing address of the card holder is located and not the place where
the bank concerned or the credit card processing unit is located.
2)
(a) The complaint in writing shall be duly signed by the complainant or his
authorized representative and shall be, as far as possible, in the form specified
in Annexure ’A’ or as near as thereto as circumstances admit, stating clearly :
● The name and the address of the complainant,
● The name and address of the branch or office of the bank against which the
complaint is made,
● The facts giving rise to the complaint,
● The nature and extent of the loss caused to the complainant, and
● The relief sought for.
(b) The complainant shall file along with the complaint, copies of the documents,
if any, which he proposes to rely upon and a declaration that the complaint is
maintainable under sub-clause (3) of this clause.
(c) A complaint made through electronic means shall also be accepted by the
Banking Ombudsman and a print out of such complaint shall be taken on the
record of the Banking Ombudsman.
(d) The Banking Ombudsman shall also entertain complaints covered by this
Scheme received by Central Government or Reserve Bank and forwarded to
him for disposal.
3) No complaint to the Banking Ombudsman shall lie unless:(a) The complainant had, before making a complaint to the Banking Ombudsman,
made a written representation to the bank and the bank had rejected the
complaint or the complainant had not received any reply within a period of one
month after the bank received his representation or the complainant is not
satisfied with the reply given to him by the bank :
(b) The complaint is made not later than one year after the complainant has received
the reply of the bank to his representation or, where no reply is received, not
later than one year and one month after the date of the representation to the bank;
(c) The complaint is not in respect of the same subject matter which was settled or
dealt with on merits by the Banking Ombudsman in any previous proceedings
whether or not received from the same complainant or alongwith one or more
complainants or one or more of the parties concerned with the subject matter;
(d) The complaint does not pertain to the same subject matter, for which any
proceedings before any court, tribunal or arbitrator or any other forum is
pending or a decree or Award or order has been passed by any such court,
tribunal, arbitrator or forum;
(e) The complaint is not frivolous or vexatious in nature; and
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(f) The complaint is made before the expiry of the period of limitation prescribed
under the Indian Limitation Act, 1963 for such claims.
14.6

LET US SUM UP

All-in-all the 2019 Act is a positive step towards reformation and development of
consumer laws, in the light of dynamically changing socio-economic developments.
One has seen many other similar steps having recently been taken, for example,
homebuyers being considered Financial Creditors under the Bankruptcy Code and the
coming into effect of RERA. But the real test for the 2019 Act is in its implementation
and some leeway needs to be given for it to actualize the relief for the consumers.
Banking ombudsman, a quasi-judicial authority is formed with an intent to resolve the
complaints of the customers of the Bank. Section 35A of the Banking Regulation Act,
1949 deals with the Banking Ombudsman Scheme. It came into effect in 1995 and
presently the Banking Ombudsman Scheme 2006 is in operation. The scheme covers
not just scheduled Commercial Banks but also Regional Rural Banks and Scheduled
Primary Co-operative Banks. Recently, RBI also extended the concept of Banking
Ombudsman to NBFCs as well.
14.7
●
●
●

●
●

●
●

14.8

KEYWORDS
Consumer: A person who purchases goods and services for personal use.
Ombudsman: An official appointed to investigate individuals' complaints against
a company or organization, especially a public authority.
Consumer Rights: The right to have information about the quality, potency,
quantity, purity, price and standard of goods or services', as it may be the case, but
the consumer is to be protected against any unfair practices of trade.
Penalty: A punishment imposed for breaking a law, rule, or contract.
NCDRC : The National Consumer Disputes Redressal Commission of India is a
quasi-judicial commission in India which was set up in 1988 under the Consumer
Protection Act, 1986
Product Liability: The legal liability a manufacturer or trader incurs for producing
or selling a faulty product.
Jurisdiction : Jurisdiction is the practical authority granted to a legal body to
administer justice, as defined by the kind of case, and the location of the issue
FURTHER READINGS

● Dr. P. Periasamy: Principles and Practice of Insurance, Himalaya Publishing
House, Delhi.
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Mishra S. Banking Law and Practice – S Chand
Prasad – Banking Insurance – Vikas Publication
Sheldon H.P :Practice and Law of Banking.
Bedi. H.L :Theory and Practice of Banking.
Maheshwari. S.N. :Banking Law and Practice.
Shekar. K.C :Banking Theory Law and Practice

14.9

MODEL QUESTIONS

Q1:
Q2:
Q3:
Q4:
Q5:

What are the objects of the Consumer Protection Act?
Explain the term consumer under the act.
Write a note on the procedure to be followed on admission of a complaint.
Who can file a complaint and where?
What do you mean by Banking Ombudsman ? What are its vision and goals?
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UNIT-15 THE TRANSFER OF PROPERTY ACT, 1882
Structure
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15.5.3 Mortgages and Kinds of Mortgages (Sec. 58 to 99)
15.5.4 Relating to Mortgages
15.5.5 Sale of Immovable Property (Sec. 54 to 56)
15.5.6 Lease of Immovable Property (Sec. 105 to 117)
15.5.7 Exchanges (Sec. 118 to 121)
15.5.8 Gift (Sec. 122 to 129)
15.5.9 Other General Concepts/Terms Explained
Let us sum up
Key Words
Further Readings
Model Questions

15.0

LEARNING OBJECTIVES

15.4
15.5

After going through this unit, you should be able to:
● Describe the general framework of the Transfer of Property Act, 1882. (i.e. the
salient features of the Act);
● Know important concepts/definitions; and
● Explain the kinds of mortgages and rights and Liabilities of mortgagor and
mortgagee.
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15.1

INTRODUCTION

The Transfer of Property Act, 1882 came into force with effect from 1.7.1882. It extends
to the whole of India except certain territories. The Act has been amended from time to
time and lastly in 2002. The need to define and amend certain parts of the Law relating
to the Transfer of Property by act of parties was urgently felt. Hence, this Act was
brought in by the Govt. of India. This is a very important Act. It is also one of the oldest
Acts. This Act covers almost all aspects relating to transfer of property and in particular
immovable property. The provisions relating to transfer of property, which include sale,
mortgage, lease, gift, exchanges and actionable claims, are given in this Act, with
necessary details. All-important terms/keywords are well defined and described therein.
Depending upon the nature of transfer, the rights and liabilities of a transferor and a
transferee are spelt out under each head of the transfer (chapter wise). The important
topic therein relates to the' Mortgages'. The purpose of mortgage, meaning of keywords
used, different kinds of mortgages, rules in respect of mortgages etc. are appropriately
and explicitly discussed in the Act.
Intellectual Property
Till recently, the properties were broadly divided into two kinds viz.
1) Movable Property including cash, valuables, securities etc., and
2) Immovable Property. The term 'property' works on the principle of exclusion. It
allows the owner enjoyment without interference. Now, intellectual property is
also recognized as property of the third kind. The transfer of intellectual property
in its strict sense is not governed under the Transfer of Property Act, 1882. The
Intellectual Property is not in tangible form. It is created or produced through the
use of
 Intellect;
 Human skill;
 Labour; and
 Person's own effects and endeavor; etc.
There are separate statutes (Acts) to deal with the matters relating to this kind of
property. For example:
 Trade Marks Act, 1999
 The Patents Act, 1970
 Indian Copy Right Act, 1957
 Designs Act, 2000
 The Biological Diversity Act, 2002; etc
Here we have to note only the point that there is a third kind of property i.e. Intellectual
Property, that the 'transfer' of this kind of property is not governed under the Transfer
24

of Property Act, 1882 at present and that there are other statutes regulating the aspects
relating to this property.
15.2

HISTORY IN BRIEF

There was no uniform, standard and specific Act relating to transfer of properties in
British India prior to1881. The then Govt. of India, therefore, considered it appropriate
and desirable to define and amend certain parts of the law relating to the transfer of
property in 1881-82 and accordingly the Transfer of Property Act 1882 came into
existence with effect from 1-7-1881. This Act has been extended from time to time to
uncover states. U.Ts and the earlier old statutes, Resolutions Regulations on certain
aspects have been repealed. This Act applies only to transfer of property by act of
parties. A transfer by operation of Law is not governed by or under this Act. The most
important chapter for our study is on mortgages, kinds of mortgages, and rights and
liabilities of mortgagor and mortgagee, and on other related aspects.
15.3

IMPORTANT DEFINITIONS

● Preamble of the Act
The Transfer of Property Act deals with transfer of property whether, movable or
immovable, only by act of parties. In other words, transfers affected by operation of
Law are not dealt with under The T.P. Act, 1882. The preamble of the Act clearly
indicates the scope in this regard in the following words. "Whereas it is expedient to
define and amend certain parts of the law, relating to the transfer of property by act of
parties, it is hereby enacted as follows".
● Transfer of Property
"Transfer of property" means an act by which a living person conveys property, in
present or in future, to one or more other living persons. A living person includes a
company, body of individuals, whether incorporated or not'.
● What may be transferred?
Property of any kind is transferable, subject to lawful exceptions. However, the
following kind of property is not transferable:
a) The chance of an heir-apparent succeeding to an estate, the chance of a relation
obtaining a legacy on the death of a kinsman, or any other mere possibility of a
like nature, cannot be transferred;
b) A mere right to re-entry for breach of a condition subsequent cannot be
transferred to anyone except the owner of the property affected thereby;
c) An easement cannot be transferred apart from the dominant heritage;
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d) All interest in property restricted in its enjoyment to the owner personally cannot
be transferred by him;
e) A right to future maintenance, in whatsoever manner arising secured or
determined cannot be transferred;
f) A mere right to sue cannot be transferred;
g) A public office cannot be transferred, nor can the salary of a public officer
whether before or after it has become payable;
h) Stipends allowed to military (naval), (air-force) and civil pensioner of the
(Government) and political pensions cannot be transferred;
i) No transfer can be made (1) in so far as it is opposed to the nature of the interest
affected thereby, or (2) for an unlawful object or consideration within the
meaning of section 23 of the Indian Contract Act 1872 (9 of 1872) or (3) to a
person legally disqualified to be transferee;
j) Nothing in this section shall be deemed to authorize a tenant having an
untransformed right of occupancy, the farmer of an estate in respect of which
default has been made in paying revenue, or the lessee of an estate, under the
management of a Court of Wards, to assign his interest as such tenant, farmer or
lessee.
Self-Assessment Question
1) What may be transferred under the Transfer to Property Act, 1882?
…………………………………………………………………………………………
…....……………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
● Immovable Property
It does not include movable property, standing timber, growing crops, or grass. The
property which is not movable is generally known as immovable property.
● Actionable Claim
Means a claim to any debt or claim to any beneficial interest, (like LIC Policy) whether
such debt or beneficial interest be existent, accruing, conditional or Contingent.
However, the negotiable instruments or mercantile documents are not 'actionable'
claims as clarified in sec.137 of the T.& P. Act.
● Mortgage
A mortgage is the transfer of an interest in specific immovable property for the purpose
of securing the payment of money advanced (or to be advanced by way of loan, an
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existing or future debt) or the performance of an engagement which may give rise to a
pecuniary liability
In each and every mortgage, a question of physical transfer of property may not arise.
This question of physical transfer of property depends upon a kind of mortgage. For
example, in a simple kind of mortgage, only interest in the specific immovable property
is transferred and the physical possession of the property is not transferred/given by a
mortgagor to a mortgagee. Thus, a mortgage contemplates a transfer of interest in the
specific immovable property. The transferor is called a mortgagor and the transferee is
called a mortgagee. (Who is mostly a creditor or a banker?) The Principal amount with
interest is known as the 'mortgage-money' and the instrument (document) by which the
transfer is effected is known as 'mortgage deed'.
15.4

SCHEME OF THE TRANSFER OF PROPERTY ACT, 1882

27

15.5
●
●
●

IMPORTANT PROVISIONS FOR STUDY
Definitions of important terms/concepts.
Transfer of Property/scope.
Mortgages (sec.58 to 98)
i)
Mortgagor
ii)
Mortgagee
iii)
Mortgage-money
iv)
Mortgage-deed
 Kinds of mortgages
 Rights of Liabilities of mortgagor and mortgagee.
 Doctrine of Foreclosure
 Sale of mortgaged property without intervention of the court.
Other important general provisions:

Relating to mortgages
 Registration of a mortgage deed (sec. 59)
 Priority (sec.78)
 Marshalling by subsequent purchase (sec.56)
 Deposit in court (sec.83)
 Cessation of interest (sec.84)
 Redemption (sec.9I) (Doctrine of Redemption)
Relating to other matters:
 Vested interest (sec. 19)
 Contingent interest (sec.2I)
 Conditional Transfer (sec.25)
 Fraudulent Transfer (sec.53)
 Part Performance (sec.53A)
SALE: Provisions relating to sale of immovable property (sec.54 to 56):
LEASE: Provisions relating to Leases (sec. 105 to 117)
EXCHANGES: Provisions relating to Exchanges. (Sec.118 to 121)
GIFTS: Provisions relating to Gifts (sec. 122 to 129)
Other general concepts/terms: explained
1) Lien
2) Pledge
3) Hypothecation (sec. 130 to 137)
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15.5.1 Definitions of Important Terms/Concepts
The important terms/concepts for study have been briefly explained under para no 15.3
which may be referred to.
15.5.2 Transfer of Property: Scope and Modes of Transfer
a) The meaning of the term 'transfer of property' and 'what may be transferred' is
described in para no.15.3. In addition to those, the following particulars may be
noted.
b) So far as the' goods' is concerned, the Sale of Goods Act describes what is meant
by sale. This Sale of Goods Act does not cover the entire aspects of transfer of
all kinds of goods, other valuables and cash. For example, if 'X' a person
proposes to transfer his old ornaments to 'Y' during his lifetime, this type of
transaction is not covered under the Sale of Goods Act, which exclusively deals
with sale of goods only. The term' goods' is defined under that Act.
c) A transfer of property, movable or immovable, both is dealt with in the Transfer
of Property Act 1882 under Chapter II (A) containing sections 5 to 37. While a
transfer of property of immovable nature only is dealt with under chapter II (B)
containing sections 38 to 54.
d) By and large a question of transfer of immovable property arises in the following
transactions/deals.
1) By sale of immovable property;
2) By mortgage of immovable property;
3) By way of lease;
4) By way of exchange;
5) By way of gift; and
6) By way of transfer of actionable claims;
e) It is pertinent to note that the Transfer of Property Act applies to 'transfers' and
the family settlements (like division of property) are not covered by the
expression 'transfer'.
f) The Transfer of Property Act beautifully defines all the above terms/key words
and explains the related aspects thereof.
g) Thus, the scope of the Transfer of Property Act 1882 is very wide and extensive.
The Act is one of the important and essential business laws.
15.5.3 Mortgages and Kinds of Mortgages (Sec. 58 to 99)
The term 'mortgage' is defined/explained above. An example is given below: Example:
A borrows a loan of Rs l0,00,000 from 'B' Bank. A executes a simple mortgage deed in
favour of the Bank and thereby, A transfers his interest in the flat (constructed or to be
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constructed) for the purpose of security towards the repayment of principal loan amount
and towards the payment of interest thereon.
This is the case of mortgage within the meaning of the Transfer of Property Act 1882.
In this transaction, 'A' does not handover the physical possession of the flat. That is to
say the possession of the immovable property remains with' A' i.e. the borrower, which
is also called a 'mortgagor'. This type of mortgage is known as 'simple mortgage'
Kinds of mortgages:
Depending upon the nature of a mortgage; the Act envisages six kinds of mortgages as
follows:
1) Simple Mortgage;
2) Mortgage by conditional sale;
3) Usufructuary mortgage;
4) English Mortgage;
5) Mortgage by deposit of Title-Deeds; (This is also known as Equitable
Mortgage); and
6) Anomalous Mortgage;
Let us see briefly, important features of each of the above kinds of mortgages.
1) Simple Mortgage
In the case of a simple mortgage, the mortgagor executes the mortgage deed by a
registered instrument and binds himself personally to pay the debt and agrees, expressly
or impliedly that in the event of his failure to pay according to the terms, the mortgagee
shall have a right to realize the mortgagee money by sale of the hypothica. In this
mortgage, the mortgagor does not deliver possession of the property to the mortgagee,
but the only transfers, by the instrument, the right to have the property sold in the event
of default of payment within the stipulated time. There is a personal undertaking by the
mortgagor to pay the debt, and therefore, the mortgagee gets two kinds of remedies in
case of default of payment. He may bring the property to sale and reimburse himself
and if the sale-proceeds are not sufficient, to obtain a personal decree for the balance.
In the alternative, he may obtain a simple money-decree on the basis of the personal
undertaking of the mortgagor without bringing the property to sale.
Self-Assessment Question
2) What do you understand about a simple mortgage?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
……………………………………………………
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2) Mortgage by Conditional Sale
The mortgagor ostensibly sells the mortgaged property:i) On condition that on default of payment of debt on a certain debt, the sale shall
become absolute, or
ii) On condition that on such payment being made, the sale shall become void, and the
buyer shall transfer the property to the seller; provided that no such transaction shall
be deemed to be a mortgage unless the condition is embodied in the mortgage-deed
itself. The essential
Characteristics of this form of mortgage are: That it bears the appearance of a sale, but in reality, it is a mortgage;
 That there is the relationship of the debtor and the creditor between the parties;
 That it is non-possessory, i.e. the possession remains with the mortgagor;
 That there is no personal undertaking to pay; The remedy of the mortgagee is to
apply for a decree for fore-closure and not for a decree for sale.
3) Usufructuary Mortgage
The characteristic of an usufructuary mortgage are as follows;
i) The mortgagor delivers possession of the property to the mortgagee;
ii) The mortgagee takes rents and the profit of the property and appropriates the
same in lien of principal and interest due;
iii) When the full amount due has been recovered in the manner aforesaid, the
mortgagee gives up possession of the property to the mortgagor;
iv) The mortgagee cannot sue for the mortgage money or for the sale or the property,
his only remedy is to continue in possession till he realizes his dues from out of
the usufruct of the property;
v) To maintain, preserve and effect necessary repairs ofthe property and meet the
said expenses from out of the income of such property;
vi) The mortgagee, in the absence of a contract to the contrary, during the period of
his possession has to pay the rents and taxes in respect of the property and the
same has to be paid out of the income he realizes from the property vide item
above;
vii) The mortgagee has a liability to render accounts of the income and the
expenditures of the property during the period of his possession;
viii) The mortgagee is entitled to the benefits arising out of improvement of the
hypothica and he is also entitled to the benefits arising out of renewal of lease
of the hypothica;
ix) He has also a right to lease out the property;
4) English Mortgage
The characteristic of an English mortgage are as follows:
31

i) The mortgagor sells the property absolutely to the mortgagee;
ii) It is followed by delivery of possession to the mortgagee;
iii) The mortgagee agrees to recovery the hypothica if the mortgage money is paid
by a certain date;
iv) There is a personal covenant by the mortgagor to pay the debt;
v) The mortgagee can sell the property without the intervention of the Court where
neither the mortgagor nor the mortgagee is a Hindu, Mohamadden, Buddhist, or
a member of a particular trine or class notified in this behalf by the State
Government, i.e. the mortgagee happens to be a European or Jew or a Parsi;
vi) The remedy of the mortgagee in case of default of payment is to bring the
property to sell and to obtain a personal decree if the sale amount falls short of
the dues.
5) Mortgage by Deposit of Title-Deeds
The characteristics of such mortgage are:
i) It can only be effected in Commercial Towns of Kolkata, Chennai and Mumbai
and to such Towns which the State Government concerned may notify;
ii) It is affected by deposit of material title-deeds with the mortgagee;
iii) No delivery of possession is effected;
iv) No registration is required, but the deposit must be made with an intention of
creating a security;
v) The transaction may be recorded in a letter or a memorandum, but if a
Promissory Note containing the terms on which the deposits is made is executed,
it requires registration in order to effect the property.
vi) The interest transferred is the right of sale which can be exercised if an express
power of sale is conferred upon the mortgagee.
6) Anomalous Mortgage
It is a transaction which, in fact, does not specifically fall in any of the classes of
mortgagee stated above. But, it is a combination of two or more kinds of mortgages.
The rights and liabilities are determined and worked out according to the terms of the
mortgage.
It may be stated in the beginning that, by and large, the rights of mortgagor are the
liabilities of the mortgagee and that the liabilities of the Mortgagor are the rights of a
mortgagee. It is a fundamental principle that a mortgage remains as a mortgage. Let us
see briefly the important rights of a mortgagor and mortgagee.
Rights of the Mortgagee
As provided in several sections of the Act, the rights of a mortgagee are:
● Right to foreclosure or sale
● Right to sue for mortgage - money
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●
●
●
●
●
●

Right to exercise power of sale, if any
Right to have a receiver appointed
Right to accession to mortgaged property
Right to the benefit of the renewed lease
Right to spend money in certain cases
Right to proceeds of revenue sale or compensation on acquisition of the
mortgaged property.

Rights of the Mortgagor
● Right to redeem,
● Right to require the mortgagee to transfer the property to a third person on
redemption
● Right of inspection on production of documents.
● Right of usufructuary mortgage or to recover possession.
● Right to redeem separately or simultaneously
● Right to accession
● Right to improvements to mortgaged property
● Right to the benefits of renewal of mortgage leased
● Right to make leases.
Liabilities of Mortgagee in Possession
● To manage the property
● To collect the rents and profits thereof.
● To pay Government revenue and all other charges of a public nature in the
● Absence of a contract to the contrary during continuance of possession.
● To make necessary repairs to the property
● He must not commit any act which is destructive to the property
● To keep clear, full and accurate accounts of all sums received and spent by him
as mortgage
Liabilities of the Mortgagor
The liabilities of the mortgagor are as under
● To pay for acquired accession which are separable and which he-wants to make
● To pay costs of improvements that were necessary to preserve the property.
● Implied contracts by mortgagor which he is deemed to undertake and which run
with the land.
● Not to commit acts of waste
Doctrine of Foreclosure: (Sec. 67)
The mortgagor has a fundamental right to redeem the mortgage. This principle is known
as 'mortgage is always a mortgage'. This is one of the important rights of the mortgagor.
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Similarly, under certain circumstances, the mortgagee has been given an important right
to foreclosure or sale of the mortgaged property, means, the mortgagee debars the
mortgagor from his aforesaid right of redemption of the property. This is in a way
exactly against the right of mortgagor to redeem the mortgaged property. However, in
order to exercise this right by the mortgagee, the following circumstances need to be
fulfilled:
1) That there should not be any contract between the mortgagor and the mortgagee
contrary to the above said right; and
2) That the mortgage money has become due, and
3) That the decree has not been made in favour of the mortgagor for the redemption
of the mortgaged property.
Self-Assessment Question
3) 'Mortgage is always a mortgage'. Do you agree with this statement? Explain.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
Sale of the Mortgaged Property without Intervention of a Court (Sec.69)
Generally, for recovery of dues by way of selling the mortgaged property, it needs a
court-order. It means a suit is required to be filed by a mortgagee i.e. creditor in a court
of law after the dues have become payable. This is a due process of law and is known
as a sale with intervention of a Court. But, in certain special circumstances, the
mortgagee or his agent has an authority to put on the mortgaged property for sale,
without intervention of a court. This is one of the important rights of the mortgagee, if
the following conditions are
satisfied:
1) that the mortgage is an English Mortgage and both the parties are neither
Hindu, Muslim, Buddhist or any of the specified community.
2) that there is an express power/right conferred upon the mortgagee under the
mortgage deed; and the mortgagee is the Government;
3) that the mortgage-property is situated within the towns of (1) Calcutta (2)
(Madras) Chennai (3) Mumbai (Bombay) or any other town as may be
notified by the State Government;
4) that a Notice in writing is given to the mortgagor;
5) that a due process of law in execution is followed.
Mortgage and Charge In a mortgage, a charge is automatically created on the mortgaged
property. But the term 'charge' is slightly different and wide.
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This provision in the Transfer of Property Act is termed as "power of sale when valid"
vide section 69 of the Act. Whereas a charge only gives a right to payment out of a
particular fund or particular property without transferring that fund or property, a
mortgage is in essence a transfer of an interest in specific immovable property. A charge
is created on movable or immovable property by act of parties or by operation of law,
but the mortgage is created by act of parties in respect of immovable property only
15.5.4 Relating to Mortgages
●

Registration of a mortgage-deed (Sec.59)
The Transfer of Property Act provides that when the principal amount of money. (i.e.
loan-amount) is Rupees one hundred or more the mortgage must be effected by a
registered instrument as per the provisions of the Indian Registration Act 1908 and must
be attested by at least two witnesses. However, in case of mortgage by way of deposit
of titles, it need not be registered. But in different states in India, separate notifications
are required to be issued by the concerned state Governments with regard to nonregistration of mortgage by deposit of title deeds.
●

Priority (Sec.78)
If there is fraud, misrepresentation or gross neglect on the part of the prior mortgagee,
the subsequent mortgagee will get priority and that the prior mortgage shall be treated
as postponed to the subsequent mortgagee.
●

Marshalling by Subsequent Purchaser (Sec.56)
The principle of Marshalling applies in the following circumstances:
1) The owner of two or more properties mortgages them to (i.e. creditor) one person;
(i.e. creditor);
2) The owner subsequently sells one or more of the properties to another person;
3) The buyer, in the absence of a contract to the contrary, is entitled to have the
mortgaged debt satisfied out of the property or proportion that have not been sold
to him;
4) However, the rights of the mortgagee or person claiming under him or of any
other person (having interest) will not be adversely affected. This is known as
"Marshalling by subsequent Purchasers".
Self-Assessment Question
4) Explain the term 'Marshalling by subsequent purchaser'.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
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●

Deposit in Court (Sec.83)
The mortgagor is entitled to deposit the due amount on mortgage-deed in the Court of
Law, even before a suit and the mortgagee may claim such deposited money from the
Court.
●

Cessation of Interest (Sec.84)
In the event, the mortgagor has deposited the due-amount in the court of Law, interest
thereon will cease to be counted from that date.
●

Redemption (Sec.91)
A Mortgage is always a Mortgage. In other words, a mortgagor and any other person
interested in the property has a fundamental right to redeem the mortgaged property by
due payment to the mortgagee. In the event, the mortgage-property is not released by
the mortgagee, mortgagor or any of the following persons may institute a suit for
redemption of the mortgaged property.
a) any person who has any interest or charge upon the property;
b) any surety for the repayment of debt;
c) any creditor of the mortgagor who has obtained the decree. This principle is
known as a Doctrine of Redemption.
●

Vested Interest (Sec.19)
The term 'vested interest' under the Transfer of Property Act is used in a specific sense
and in a positive manner. In certain cases and under certain circumstance, the property
is transferred in favour of a person:
i) without specifying the time when it is to take effect;
OR
ii) in terms specifying that it is to take effect forthwith;
OR
iii) on the happening of an event (which must happen); In above cases, the interest
vested in a person in whose favour the transfer is made is called a 'vested
interest'. It is to be noted that a vested interest is not defeated by the death of the
person in whose favour transfer is made i.e. transferee, before he obtains
possession.
Contingent Interest (Sec.21)
The term 'contingent interest' under the Transfer of Property Act is also used in a
specific sense. In certain cases and under certain circumstances, the property is
transferred in favour of a person:
1) on a condition that the transfer would take effect only on happening of a
specified uncertain event; OR
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2) on a condition that the transfer would take effect only on not happening on a
specified uncertain event. In above case, interest vested in a person in whose
favour the transfer is made is called a "contingent interest".
In a contingent contract a duty or obligation on the concerned party depends upon
happening or not happening a certain event. Likewise, in case of a contingent interest,
(where the transfer of property is already taken place), the effect depends upon one of
the above 1 or 2 contingencies.
●

Conditional Transfer (Sec.25)
The term 'conditional transfer' under the Transfer of Property Act is also used in specific
sense. In certain cases, the transfer of property is done on some specific condition. If
such a condition laid down in the deed is otherwise feasible, proper, legal and just, the
transfer becomes valid. But when the condition fails on any of the following grounds;
the transfer becomes invalid.
i) if the fulfillment of a condition is impossible; or
ii) if the fulfillment of condition is forbidden by law; or
iii) if the condition is of such nature that, if permitted, it would defeat the
provisions of any law; or
iv) if it is fraudulent; or
v) if it involves or implies injury to the person or property of another; or
vi) if the court regards the condition as immoral or opposed to public policy,
then the transfer becomes ineffective or invalid. The following illustrations
will prove the above concept.
Illustrations:
a) A lets a farm to B on condition that he shall walk a hundred miles in an hour.
The lease is void.
b) A gives Rs.500 to B on condition that he shall marry A's daughter C. At the date
of the transfer, C was dead. The transfer is void.
c) A transfer Rs.500 to B on condition that she shall murder C. the transfer is void.
d) A transfer Rs.500 to his niece C, if she will desert her husband. The transfer is
void.
●

Fraudulent Transfer (Sec.53)
A transfer of property of immovable nature will be voidable at the option of any creditor,
if such transfer is made with intent to defeat or delay the creditor, by the transferor.
However, if the transfer of immovable property is made in good faith and for
consideration, the right of a transferee will not be affected adversely. Further, every
transfer of immovable property made without consideration with intent to defraud a
subsequent transferee is voidable at the option of such transferee.
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Example
A co-operative bank has given a loan of Rs.1 ,00,0001- to A on security of a vehicle on
which a charge is created. B subsequently transferred the vehicle in favour of C. This
transfer by B to C is void in accordance with provisions of the Co-operative Societies
Act read with provisions of Transfer of Property Act.
●

Part Performance (Sec.53A)
The provisions relating to Part Performance were added in 1929 by inserting section
53A. The requirements in this respect are summarized below:
1) There should be a contract for the transfer of immovable property;
2) Such contract should be in writing and signed by the other party;
3) The terms of such contract should be ascertainable with reasonable certainty;
4) The transferee, in part performance of the contract should have
a) Either taken possession OR
b) Should have continued in possession in part performance of the contract. OR
c) Should have done some act in furtherance of the contract. (For example
development of property)
5) The transferee has performed or is willing to perform his part of the contract;
6) Then, the transferor or any person claiming under him is barred from enforcing
against the transferee any right in respect of the said property. For example, the
transferor cannot rescind the contract and claim re-possession of the transferred
property. He may at the most claim damages. The provisions of this Section seek
to protect the possession of the transferee even where the transferee's right to
obtain specific performance of the agreement has been barred by time. This
doctrine of part performance is intended to be used as a shield, not a sword. (AIR
1995 Ker 249 DB.)
15.5.5 Sale of Immovable Property (Sec.54 to 56)
'Sale" is a transfer of ownership in exchange for a price paid or promised OR part paid
and part promised. When the value of tangible immovable property is one hundred
rupees or more, the transfer by way of sale is to be made only by registered instrument
as per the provisions of the Indian Registration Act, 1908.
The delivery of tangible immovable property takes place when the seller places the
buyer, or such person as he directs, in possession of the property. A contract of sale and
a contract for sale are two different concepts. In a latter case i.e. a contract for sale, the
sale of such property will take place (in future) on terms settled between the parties.
This contract for sale does not create any interest in or charge on such property. It is
like the concept of' agreement of sell' under the Sale of Goods Act, 1930.
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The Transfer of Property Act enlists suitable rights and liabilities of buyer and seller,
mutual and in absence of specific terms in the contract.
15.5.6 Lease of Immovable Property (Sec.l05 to l17)
1) 'Lease' term explained
● A lease of immovable property is a transfer of right to enjoy such property;
● Such lease is made for a certain time, expressed or implied OR in perpetuity (on
continuing basis);
● Such lease is made in consideration of a price paid or promised;
● The consideration may be in the form of money, a share of crop, service, or any
other thing of value;
● The consideration may be rendered/payable periodically or on specified
occasion to the Transferor by the Transferee;
● The transferee accepts the transfer on above terms in general;
● The transferor is called ‘Lessor’, the transferee is called 'Lessee'. The price is
called the 'Premium' and the money, share, service or other thing of value (so
rendered/ to be rendered) is called the' Rent’.
2) Other important provisions relating to 'Leases' are summarized below:
● A lease of immovable property for agricultural or manufacturing purposes is
deemed to be a lease from year to year; (i.e. on yearly basis) such lease is
terminable by lessor or by lessee by giving six months’ notice. This provision is
in the absence of a specific contract or local law or usage to the contrary.
● A lease of immovable property for any other purpose is deemed to be a lease
from month to month and IS terminable by lessor or by lessee by giving 15 days’
notice. Of course, this provision is in the absence of a specific contract, or local
Law or Usage to the contrary.
● The period of notice is to be commenced from the date of a notice.
● A lease of immovable property from year to year is required to be registered
under the Registration Act 1908;
● Similarly, a lease of immovable property for a term exceeding one year or
reserving a yearly rent is required to be registered under the
15.5.7 Exchanges (Sec.118 to 121)
The important provisions relating to exchanges are given below:
1) In exchange, two persons mutually transfer the ownership of one thing for the
ownership of another thing.
2) In such a case, both the things are not money. The transaction is called an
"exchange".
3) The transfer of property in such a case is like the transfer of property by Sale.
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4) In the event, one party is deprived of things, received in exchange, owing to
defect in the title, the aggrieved party is entitled to claim the thing, given in
exchange, and for to claim incurred thereby;
5) Subject to a specific contract both, the parties in exchanges, have similar rights
and liabilities like a seller and a buyer and vice versa.
15.5.8 Gift (Sec.122 to 129)
'Gift' is the transfer of certain existing movable or immovable property made voluntarily
and without consideration by one person, called the donor, to another, called the donee,
and accepted by or on behalf of the donee. Thus, the main features or elements of 'Gift'
could be summarized as follows:
i)
Gift is a transfer of property;
ii)
It may be of movable or may be of immovable property;
iii)
It must be existing property;
iv)
It must be made voluntarily;
v)

It is made without consideration; (in this regard, one has to refer to the
provisions of the Indian Contract Act, 1872 wherein it is provided, as one of
the exceptions, that a contract without consideration could be a valid
contract, if it is made between the close-relations out of love and affection,
duly written and registered; impliedly the case of a gift is covered there
under)

vi)

It is duly accepted by the beneficiary or by a person on behalf on the
beneficiary.
A person making a transfer of property by way of gift is known as a donor
and another person in whose favour the transfer of property by way of gift
is made is known as an donee.
The proposed donee must give his acceptance during the lifetime of the
donor and while he is still capable of giving. Otherwise, if the donee dies
before acceptance, the gift is VOID.

vii)

viii)

Related Important Provision in the matter of Gift
1) The transfer of immovable property by way of Gift must be effected by a registered
instrument (Gift-Deed) signed by or on behalf of the Donor. This deed must be
attested by at least two witnesses. (sec. 123)
2) The transfer of movable property by way of Gift may be effected either by a
registered instrument (duly signed by donor or his Power of Attorney and duly
witnessed by at least two persons)
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OR By delivery of such movable property. Such delivery may be made in the same
way as Goods Sold. (sec. 123).
3) A gift consisting of existing property is valid. But a gift consisting of future
property is void. When a gift comprises both, existing and future property, the gift
is void as to the latter. (sec. 124).
4) Except lawful exceptions, the gift cannot be revoked (sec.126).
Illustrations
a) A gives a field to B, reserving to himself with B's assent, the right to take back
the field in case B and his descendants die before A. B dies without descendants
in A's lifetime. A may take back the field.
b) A gives a lakh of rupees to B, reserving to himself: with B's assent, the right to
take back at pleasure Rs.l0,000/- out Of lakh. The gift holds goods as to
Rs.90,000/- but is void as to Rs.l0,000/- which continue to belong to A.
c) Where a gift consists of the donors' whole property, the donee is personally
liable for all the debts due by and liabilities of the donor at the time of the gift
to the extent of the property comprising therein. (sec.128).
15.5.9 Other General Concepts/Terms Explained
● Lien
'Lien' is the word used in the commercial world very often. The term 'lien' is used in
administrative or personnel matters also. When the term is used in the context of
Personnel Matters it carries a different meaning. For example, If I say I have a lien on
the post of Inspector of Income Tax, it means I am holding a permanent post in the cadre
of Inspectors and that I have a right to come back to the permanent post of Inspector,
irrespective of my existing post/designation/ place.
In the commercial world i.e. in business transactions, 'Lien' means a right to hold the
possession of movable property until the pecuniary liability is discharged. For example,
If I have handed over some clothes to a Tailor for stitching of a suit/safari, the Tailor,
though he is not owner of the material, has a right to retain or to hold the possession of
the materi.al with himself till I make a payment due thereof i.e. I must pay the stitching
charges. In this case, the right of a Tailor to hold the possession is called a Lien. Thus,
'Lien' in its primary or legal sense is a right in one person to retain that which is right
fully and continuously in his possession belonging to another person until the present
and the occurred claims of the person (in possession of movables) are satisfied. There
are two types of Liens. One' general lien ' and another 'particular lien'. The Banks
exercise a general lien on any movable valuables including bank deposits in the hands
of a bank. Lien carries a charge on the movable property, concerned.
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● Pledge
'Pledge' is the term used in the Indian Contract Act, 1872. In a simple language when
any movable articles or valuable documents are physically handed over to a banker
towards the security for repayment of Debt and for payment of interest, the transaction
is called a Pledge. For example: I borrowed a loan of Rs.50, 000 from a Bank and
towards its security, I handed over gold ornaments worth Rs.l lakh to a Bank. This is a
pledge. I am a pawn or and the bank is a pawnee. The contract of pledge creates a change
on the property pledged. 1 When an interest in the immovable property is transferred to
a Bank towards the security for repayment of loan and payment of interest, the
transaction is called a mortgage. In a mortgage also there is a charge on the mortgaged
Property. It is immaterial as to whether the mortgaged property is physically given in
possession to a mortgagee by a mortgagor or not. But in a 'Pledge", the movable are
necessarily given in physical possession of the creditor.
The term 'Pledge' is defined and explained in the Indian Contract Act, 1872 while the
term 'mortgage' is defined and explained in the Transfer of Property Act, 1882. In brief,
the bailment of goods as security for the payment of a debt or performance of a promise
is called 'Pledge'.
● Hypothecation
The term 'Hypothecation' is very often used in the commercial world and particularly
in the Banking Field. In a pledge, the movable are physically handed over to the creditor
towards the security of loan but in 'Hypothecation', the floating charge is created on the
concerned movables but the physical possession of the concerned movables remains
with the borrower. ‘For example: I desire to purchase a vehicle, for which I have applied
for a loan of Rs.5 lakhs to a Banker. Towards the security for repayment of loan and for
payment of interest, I executed an agreement under which a charge is created upon the
vehicle and the vehicle is purchased. In this transaction, the physical possession of the
vehicle would remain with me. But the Banker carries a floating charge on the vehicle,
wherever it may be. So long there is a charge, I do not possess a clear title i.e. ownership.
This type of transaction is known as 'Hypothecation'. In other words, the act 0f pledging
a thing as security for a debt or demand without parting with the possession is
Hypothecation. (Wharton's Law Dictionary).
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15.6

LET US SUM UP



There was no Act in British India relating to transfer of property before 1881.
Hence the Transfer of Property Act 1882 was passed by the Govt. of India and came
into force with effect from 1-7-1882. This Act is very important. It deals with all
kinds of transfer of immovable property, in particular by way of sale, mortgage,
gift, lease, exchanges etc. The most important chapter for our study is on the
"Mortgages".



This Act applied for transfer of properties by act of parties. The transfers, done or
affected by operation of Law, are not covered under this Act. The Transfer means
an act of a living person who conveys property to one or more living persons. A
living person includes company, body of individuals, whether incorporated or not.
The family settlements are not 'transfers' and therefore not governed under the Act.



Immovable property means a property which is not movable. However, it does not
include standing timber, growing crops or grass.



A mortgage is the transfer of an interest in a specific immovable property for the
purpose of securing the payment of money, advanced or to be advanced, OR for
the purpose of securing performance of an engagement. In a mortgage, only interest
in immovable property is transferred. The physical possession of the property may
not be required to be transferred in each case. The question of physical transfer of
property to a creditor depends upon the kind of mortgage. There are six kinds of
mortgages. Each has it's own distinctive features.



Depending upon the kind of mortgage, the rights and liabilities of the mortgagor
and the mortgagee are described under the Act. Every mortgage having the
principal amount of money of Rs.1 00 or more is required to be registered under
the Law of Registration, except the mortgage by deposit of title-deeds. If there is a
fraud, misrepresentation or gross neglect in the earlier mortgage, the subsequent
mortgagee gets priority. In the event of default, the mortgagor has a freedom to
deposit the defaulted money in the court of law. Obviously, from the date of such
deposit, the interest ceases on the quantum of deposit. A mortgage is always a
mortgage. In the sense that the mortgagor has a fundamental right to discharge the
financial liability (Principal + interest + cost) and to claim redemption of the
mortgaged property. The mortgagor can file a suit in the court of Law for the
purpose, if so required. (of course, subject to certain exceptions). The rights and
liabilities of the mortgagor and mortgagee are described in the Act.



A person in whose favour a transfer is made carries a specific interest, pending
giving effect to such transfer. Such interest is called a 'vested interest'. A person in
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whose favour a transfer is made but on certain condition (that the transfer would be
effective on happening or not happening certain event in future), then such kind of
interest of the transferee is called 'contingent interest'. Similarly, when a transfer is
done on a specific certain condition (that the transfer would be effective only on
fulfillment of the particular conditions, then such kind of transfer is called a
'conditional transfer'.


A transfer of immovable property made with intent to defraud or delay/ defeat the
creditors is a 'fraudulent transfer' and is treated as voidable at the option of creditors.



In a transfer of immovable property, when the possession is taken by or continued
with the transferee or when some act in furtherance of the contract is done by the
transferee, the doctrine of part performance applies and the transferor is barred from
enforcing against the transferee any right in respect of the said property.



When an ownership in the immovable property is transferred for a price, it is a sale.
In a contract of sale, the ownership is transferred in favour of the transferee while
in a contract for sale, the ownership is not transferred.



When an immovable property is transferred for enjoyment to another person for a
certain period, on a yearly basis or on a monthly basis, the contract is called a
'Lease'. The price is called the Premium and the money, share, service and for other
things of value is called the rent. The rights and liabilities of the lessor and the
lessee are described in the Act.



Mutual Exchanges of Properties between the parties are also deemed as transfers
and they have the features or elements like a sale of property.



Similarly, a gift is also a transfer. It is the transfer without consideration only, which
falls under the exception-rule, as provided in the Indian Contract Act, 1872.



Other relevant terms used in the Transfer of Property Act and also in other Acts,
such as, charge, lien, pledge, hypothecation, actionable claim etc. are explained in
the notes.

15.7

KEY WORDS

●

Intellectual Property: Intellectual property is a category of property that includes
intangible creations of the human intellect. The most well-known types are
copyrights, patents, trademarks, and trade secrets.
● Movable Property: Personal property is often called movable property or
movables any property that can be moved from one location to another.
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●

●
●
●

●
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●

15.8
●

●

●
●
●
●

Mortgage: A mortgage is a debt instrument, secured by the collateral of specified
real estate property that the borrower is obliged to pay back with a predetermined
set of payments.
Title Deeds: A legal deed or document constituting evidence of a right, especially
to ownership of property.
Doctrine of Foreclosure: The right of foreclosure describes a lender's ability to
take possession of a property through a legal process called foreclosure.
Contingent Interest: A contingent interest is an interest which is uncertain, either
as to the person who will enjoy it in possession or as to the event on which it will
arise.
Lease: A contract by which one party conveys land, property, services, etc. to
another for a specified time, usually in return for a periodic payment.
Lien: A right to keep possession of property belonging to another person until a
debt owed by that person is discharged.
Pledge: A pledge is a bailment that conveys possession title to property owned by
a debtor to a creditor to secure repayment for some debt or obligation and to the
mutual benefit of both parties.
FURTHER READINGS
Bare Act: Transfer of Property Act 1882 (Professionals 'series or Universal series).
Commentary Book: Transfer of Property Act 1882; by V.S.Sohoni (Premier
Publishing Company, Allahabad). (Only selected Topics for study to be referred
to)
Business Laws: Das & Roy, Oxford University Press
Business Law- S K Matta, Geetika Matta, Vrinda Publications (P) Ltd
Business Law - Tejpal Singh, Pearson Publication
Kuchhal, M.C. and Vivek Kuchhal, Business Law, Vikas Publishing House, New
Delhi.

15.9

MODEL QUESTIONS

Q1)
Q2)

State the salient features of the Transfer of Property Act, 1882.
Explain the different modes by which immovable property or interest in the
property could be transferred.
Describe the difference between a mortgage and a pledge
State the features of various kinds of mortgages and briefly mention the rights
and liabilities of the mortgagor.

Q3)
Q4)
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UNIT-16 FERA 1973, FEMA 2000 & UCPDC
Structure:
16.0
16.1
16.2
16.3
16.4
16.5
16.6
16.7
16.8
16.9
16.10
16.11
16.12
16.13
16.14
16.15
16.16
16.17

Learning Objectives
Introduction
Meaning of Foreign Exchange
Meaning of Exchange Rate
Sources of Demand of Foreign Exchange
Relation between exchange rate and Demand of foreign exchange
Relation between exchange rate and Supply of foreign exchange
Process of Determination
Dealing in Foreign Exchange
Holding of Foreign Exchange
Export Goods and Services
Realisation and Repatriation of Foreign Exchange
Exceptions from Realisation and Repatriation of Foreign Exchange
Uniform Customs Practice Documentary Credit
Let us Sum Up
Key Words
Further Readings
Model Questions

16.0

LEARNING OBJECTIVES

After studying this unit, you shall be able to know
● Important concepts like meaning of foreign exchange, foreign exchange rate and
demand and supply of foreign exchange
● Dealing in foreign exchange and holding of foreign exchange etc.
● Important provisions related to export of goods and service
● Realization and repatriation of foreign exchange and
● Exemption from realization and repatriation of foreign exchange in certain cases
16.1

INTRODUCTION

FERA was enacted in September 1973 and it came in force from January 1, 1974. It
was amended by the Foreign Exchange Regulation (Amendment) Act 1993 and later in
2000, was replaced by FEMA. FERA applied to all citizens of India, all over India. The
idea was to regulate the foreign payments, regulate the dealings in Foreign Exchange &
securities and conservation of Foreign exchange for the nation.
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Key Features
Important features of FERA are as follows:
 RBI can authorize a person / company to deal in foreign exchange.
 RBI can authorize the dealers to do transact the Foreign Currencies, subject to
review and RBI was given power to revoke the authorization in case of noncompliancy
 RBI would authorize the persons as Money Changers who will convert the
currency of one nation to currency of their nation at rates “Determined by RBI”
 No person, other than “authorized dealer” would enter in any transaction of
the foreign currency.
 For whatever purpose Foreign exchange was required, it was to be used only for
that purpose. If he feels that he cannot use the currency of that particular
purpose, he would sell it to an authorized dealer within 30 days.
 No person in India, without “permission from RBI” shall make payments to a
person resident outside India and receive any payment from a person from
outside India.
 No person shall draw issue or negotiate any bill of exchange in which a right to
receive payment outside India is created.
 No person shall make any credit in an account of a person resident out of
India.
 No person except authorized by RBI shall send foreign currency out of India.
 A person who has right to receive the foreign exchange would have not to delay
the receipt of the foreign exchange.
To sum up, in FERA “anything and everything” that has to do something with Foreign
Exchange was regulated. The Experts called it a “Draconian Act” which hindered the
growth and modernization of Indian Industries. The important aspect of FEMA, in
contrast with FERA is that it facilitates Trade, while that of FERA was that it
“prevented” misuse. The focus was shifted from Control to Management.
Foreign Exchange Management Act (FEMA), 1999 has, in total, 40 sections classified
into seven chapters. Chapter 1 with the heading “Preliminary” contains section 1 and 2.
Chapter 2 containing section 3 to 9 deals with “Regulation and Management of Foreign
Exchange”. Chapter 3 dealing with “Authorized Person” contains sections 10 to 12.
Chapter 4 containing sections 13 to 15 deals with “Contravention and Penalties”.
Chapter 5 containing sections 16 to 35 deals with “Adjudication and Appeal”. Chapter
6 containing sections 36 to 38 deals with “Directorate of Enforcement”. Lastly, Chapter
7 containing sections 39 to 49 deals with “Miscellaneous”. Reserve Bank of India is
entrusted with the administration and implementation of FEMA.
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16.2

MEANING OF FOREIGN EXCHANGE

Foreign exchange is the system or process of converting one national currency into
another and of transferring the ownership of money from one country into another
country.
16.3

MEANING OF EXCHANGE RATE

Exchange rate is the rate at which one currency can be exchanged for another.
16.4

SOURCES OF DEMAND OF FOREIGN EXCHANGE

The demand for foreign exchange comes from individuals and firms who have to make
payment to foreigners in foreign currency. Thus, the sources of demand include import
companies, foreign investors, speculators, lending to foreigners etc.
16.5

RELATION BETWEEN EXCHANGE RATE AND DEMAND FOR
FOREIGN EXCHANGE

There is an inverse relationship between exchange rate and demand for foreign
exchange. When an exchange rate increases, the demand for foreign exchange decreases
and when an exchange rate decreases, the demand for foreign exchange increases. There
may be two situations:
(a) When exchange rate increases: - When exchange rate increases, the imports
become costlier and the importers curtail the demand for imports. Consequently, the
demand for foreign currency falls.
(b) When exchange rate decreases: - When exchange rate decreases, the imports
become cheaper and the importers increase the demand for imports. Consequently, the
demand for foreign currency increases.
16.6

RELATION BETWEEN EXCHANGE RATE AND SUPPLY FOR
FOREIGN EXCHANGE

There is a positive relation between exchange rate and supply of foreign exchange. It
states that when exchange rate increases, supply of foreign exchange will also increase
and when exchange rate decreases, supply of foreign exchange rate will also decrease.
Hence, there may be two situations as under:
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(a) When exchange rate increases: When exchange rate increases, export earnings
will also increase. Consequently, the supply of foreign currency increases.
(b) When exchange rate decreases: When exchange rate decreases, the export
earnings will also decrease. Consequently, the supply of foreign currency
decreases.
16.7

PROCESS OF DETERMINATION OF EXCHANGE RATE

It is the interplay of demand and supply forces that determines the foreign exchange
rate between two currencies. For example, the exchange rate between the rupee and US
dollar depends upon the demand for US dollar and the supply of US dollar in the Indian
foreign exchange market.
16.8

DEALING IN FOREIGN EXCHANGE

Subject to FEMA, rules or regulations made thereunder, no person shall:
(a) Deal in or transfer any foreign exchange or foreign security to any person not being
an authorized dealer;
(b) Make any payment to or for the credit of any person resident out of India in any
manner;
(c) Receive otherwise through an authorized person, any payment by order or on behalf
of any person resident outside India in any manner;
For the purpose of this clause, where any person in, or resident in India, receives any
payment by order on behalf of any person resident outside India through any person
(including an authorized person) without a corresponding inward remittance from any
place outside India, then such person shall be deemed to have received such payment
otherwise than through an authorized person.
(d) Enter into any financial transactions in India as consideration for or in association
with acquisition or creation of transfer of a right to acquire any asset outside India. For
the purpose of this clause, “Financial transaction means making any payment to or for
the credit of any person or receiving any payment for, by order or on behalf of any
person, or drawing, issuing or negotiating any bill of exchange or negotiating any
promissory note or transferring any security or acknowledging any debt.
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16.9

HOLDING OF FOREIGN EXCHANGE

Subject to the FEMA, rules and regulations made thereunder, no person resident in India
shall acquire, hold, own, possess or transfer any foreign exchange, foreign security or
any immovable property situated outside India.
16.10 EXPORT OF GOODS AND SERVICES
This matter may be dealt with under the following headings:
1) Declaration by an exporter of goods/services/software
Every exporter of goods/software/services must give a declaration in one of the forms
set out below to the specified authority:
(i)
Declaration in the prescribed form (for goods through air/sea): For this
purpose, the specified authority is the Commissioner of Customs.
(ii)
Declaration in form PP (for goods through postal channels): For this
purpose, the specified authority is the postal authority through whom the
goods are dispatched.
(iii) Declaration in form softex (for software): For this purpose, the specified
authority is the designated official of the Department of Electronics of the
Government of India at the software technology park or the free trade zone.
2) Exceptions to the furnishing of declaration for exports:
In the following cases, the exports of goods and services can be made without furnishing
the declaration:
(i)
Trade samples and publicity materials supplied free of payment;
(ii)
Personal effects of travelers, whether accompanied or unaccompanied;
(iii) Ship’s store, transshipment cargo and goods supplied under the orders of the
Central Government for military, naval or air force requirement;
(iv)
Goods or software accompanied by a declaration by the exporter that they
are not more than Rs. 25,000 in value;
(v)
By way of gift of goods accompanied by a declaration by the exporter that
they are not more than Rs. 1 lakh;
(vi)
Aircraft or aircraft engines and spare parts for overhauling and/or repairs
abroad subject to their re-import into India after overhauling/repairs within
a period of 6 months from the date of their export;
(vii) Goods imported free of cost on re-export basis;
(viii) Goods not exceeding US dollar 1000 or its equivalent in value per
transaction exported to Myanmar under Barter Trade Agreement between
the Central Government and the Government of Myanmar.
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(ix)

(x)

The following goods which are permitted by the Development
Commissioner of Export Processing Zones or free trade zones to be reexported, namely
(a) Imported goods found defective for the purpose of their replacement by
foreign suppliers/collaborators.
(b) Goods imported from foreign suppliers on loan basis.
(c) Goods imported from foreign suppliers/collaborators free of cost, found
surplus after production operations.
Replacement goods exported free of charge in accordance with the
provisions of EXIM policy in force for the time being.

3) Time period within which export value of goods/software is to be realized:
The repatriation representing the full export value of goods or software must be made
within 6 months from the date of export. Where the goods are exported to a warehouse
established outside India, the amount representing the goods exported shall be paid to
the authorized dealer as soon as it is realized but in any case within 15 months from the
date of export. In case, the amount is desired to be realized after more than 6 months as
mentioned above, the permission of RBI is required.
4) Set off of export trade receivable against import trade payables:
Any arrangement involving adjustment of the value of goods imported into India against
the value of goods exported from India requires permission from RBI.
5) Advance payment against export and payment of interest on such advance:
As per FEMA, where an exporter receives export advance payment with or without
interest from a buyer outside India, the exporter is under an obligation to ensure that:
(i)
The shipment of goods is made within 1 year from the date of receipt of
advance payment.
(ii)
The rate of interest, if any, payable on the advance payment does not exceed
LIBOR plus 100 basis points.
(iii) The documents covering the shipment are routed through the authorized
dealer through whom the advance payment is received.
(iv)
Where, however, the exporter is unable to export within the said period of 1
year, repatriation of the full amount or part amount or the interest shall be
made only with the permission of RBI.
6) Goods exported to be on lease or hire:
Sometimes, it may be necessary to export machinery, equipment on hire or lease on the
basis of an agreement with the overseas party and re import the goods exported. In such
a case, the exporter should apply for RBI permission through the authorized dealer
through whom he wishes to carry out this transaction.
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7) What about third party exports, that is where the GR form has been signed by
one party and it is negotiated or collected by some other party through an
authorized dealer:
Where the original declaration form has been signed by one party and another party
draws the bill and shipping documents, the authorized dealer is permitted to negotiate
or collect the documents provided the party drawing the bill countersigns it and
undertakes to realize the proceeds within the stipulated time.
8) Trade discount on export:
An exporter may allow trade discount provided it has been declared in the relative GR
form at the time of exports and accepted by the customs authority. In the case of export
by the post parcel, the authorized dealer is permitted to accept deductions on account of
trade discount provided that it is in conformity with the discounts usually allowed in the
particular line of export trade.
9) Rules regarding part drawings:
In certain lines of export trade, it is the practice of exporters not to draw the bills for the
full value of the goods but to leave a small part undrawn for payment after adjustment
due to difference in weight, quality etc. ascertained after arrival and inspection and
analysis of goods. In such a case, the authorized dealer may negotiate bills provided the
undrawn balance is in conformity with the particular line of trade and does not exceed
10 % of the full export value
10) Rules regarding the reduction in the value of export bills:
It may be noted that the permission of RBI is not required and the approval of authorized
dealers is required. The rules are as under:
(i)
A letter in writing giving full particulars of the consignment is to be
addressed to the authorized dealer.
(ii)
The reduction should not exceed 10 % of the invoice value.
(iii)
It does not relate to the export of gold or silver jewellery or articles made
out of cut and polished diamonds
(iv)
It does not relate to commodities subject to floor price stipulations.
(v)
The exporter should surrender the proportionate export incentives
availed of.
(vi)
The exporter is not on the exporters’ caution list of RBI.
11) Approval of RBI for change of Buyer/Consignee:
Prior approval of RBI is not required if after the goods have been shipped, they are to
be transferred to the buyer other than the original buyer in the event of default by the
original buyer provided the reduction value, if any, does not exceed 10 % and the
realization of export proceeds is not delayed beyond the period of 6 months from the
date of shipment.
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12) Rules Regarding Merchanting Trade:
Merchanting trade is also known as intermediary trade. These are the transactions where
the goods are either shipped to the country of the buyer or transshipped at an Indian port
under customs supervision. The authorized dealer in such cases must ensure: (i) Goods
involved in the transactions are permitted to be imported into India. (ii) Such transaction
does not involve foreign exchange outlay for a period exceeding three months, and (iii)
The export leg complies with all rules, regulations, and directions applicable to export
out of India and the import leg of merchanting trade transactions complies with all rules,
regulations and directions applicable to import. Authorized dealers are also required to
ensure timely receipt of payment for the export leg of such transactions.
16.11 REALISATION AND REPATRIATION OF FOREIGN EXCHANGE
Subject to the provisions of this Act, where any amount of foreign exchange is due or
has accrued to any person resident in India, such person shall take all reasonable steps
to realize and repatriate to India such foreign exchange within such period and in such
manner as may be specified by RBI.
16.12 EXEMPTION FROM REALISATION AND REPATRIATION OF
FOREIGN EXCHANGE
The provisions of section 4 i.e. holding of foreign exchange etc. and section 8 i.e.
realization and repatriation of foreign exchange shall not apply in the following cases:
●
●
●

●

●

Possession of foreign currency or foreign coins by any person up to the limit
specified by RBI;
Foreign currency account held and operated by such person or class of persons and
up to the limit as specified by RBI;
Any income accruing or arising on foreign exchange acquired before 8.7.1947
which is held outside India by any person as per a general or special permission
granted by RBI;
Foreign currency held by a person resident outside India up to the limit specified
by RBI if such foreign exchange was acquired by way of gift or inheritance from a
person referred to in clause (c) including any income arising thereon;
Foreign currency acquired from employment, business, trade, vocation, services,
honorarium, gift, inheritance or any other legitimate means up to the limit specified
by RBI. (f) Such other receipts or foreign exchange as specified by RBI.
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16.13 UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY
CREDITS (UCPDC)
The Uniform Customs and Practice for Documentary Credits (UCP) is a set of rules on
the issuance and use of letters of credit. The UCP is utilized by bankers and commercial
parties in more than 175 countries in trade finance. Some 11-15% of international
trade utilizes letters of credit, totaling over a trillion dollars (US) each year.
Historically, the commercial parties, particularly banks, have developed the techniques
and methods for handling letters of credit in international trade finance. This practice
has been standardized by the ICC (International Chamber of Commerce) by publishing
the UCP in 1933 and subsequently updating it throughout the years. The ICC has
developed and moulded the UCP by regular revisions, the current version being the
UCP600. The result is the most successful international attempt at unifying rules ever,
as the UCP has substantially universal effect. The latest revision was approved by the
Banking Commission of the ICC at its meeting in Paris on 25 October 2006. This latest
version, called the UCP600, formally commenced on 1 July 2007.
ICC AND UCP
A significant function of the ICC is the preparation and promotion of its uniform rules
of practice. The ICC's aim is to provide a codification of international practice
occasionally selecting the best practice after ample debate and consideration. The ICC
rules of practice are designed by bankers and merchants and not by legislatures with
political and local considerations. The rules accordingly demonstrate the needs, customs
and practices of business. Because the rules are incorporated voluntarily into contracts,
the rules are flexible while providing a stable base for international review, including
judicial scrutiny. International revision is thus facilitated permitting the incorporation
of the changing practices of the commercial parties.
ICC, which was established in 1919, had as its primary objective facilitating the flow
of international trade at a time when nationalism and protectionism threatened the
easing of world trade. It was in that spirit that the UCP were first introduced – to
alleviate the confusion caused by individual countries’ promoting their own national
rules on letter of credit practice. The aim was to create a set of contractual rules that
would establish uniformity in practice, so that there would be less need to cope with
often conflicting national regulations. The universal acceptance of the UCP by
practitioners in countries with widely divergent economic and judicial systems is a
testament to the rules’ success.
UCP 600: The UCP remain the most successful set of private rules for trade ever
developed. A range of individuals and groups contributed to the current revision
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including: the UCP Drafting Group, which waded through more than 5000 individual
comments before arriving at this final text; the UCP Consulting Group, consisting of
members from more than 25 countries, which served as the advisory body; the more
than 400 members of the ICC Commission on Banking Technique and Practice who
made pertinent suggestions for changes in the text; and 130 ICC National Committees
worldwide which took an active role in consolidating comments from their members.
During the revision process, notice was taken of the considerable work that had been
completed in creating the International Standard Banking Practice for the Examination
of Documents under Documentary Credits (ISBP), ICC Publication 745. This
publication has evolved into a necessary companion to the UCP for determining
compliance of documents with the terms of letters of credit. It is the expectation of the
Drafting Group and the Banking Commission that the application of the principles
contained in the ISBP, including subsequent revisions thereof, will continue during the
time UCP 600 is in force. At the time UCP 600 is implemented, there will be an updated
version of the ISBP (the most recent one being the 2013 revision) to bring its contents
in line with the substance and style of the new rules.
Note that UCP600 does not automatically apply to a credit if the credit is silent as to
which set of rules it is subject to. A credit issued by SWIFT MT700 is no longer subject
by default to the current UCP; it has to be indicated in field 40E, which is designated
for specifying the "applicable rules".
Where a credit is issued subject to UCP600, the credit will be interpreted in accordance
with the entire set of 39 articles contained in UCP600. However, exceptions to the rules
can be made by express modification or exclusion. For example, the parties to a credit
may agree that the rest of the credit shall remain valid despite the beneficiary's failure
to deliver an installment. In such case, the credit has to nullify the effect of article 32 of
UCP600, such as by wording the credit as: "The credit will continue to be available for
the remaining installments notwithstanding the beneficiary's failure to present complied
documents of an installment in accordance with the installment schedule."
E-UCP:
The e UCP was developed as a supplement to UCP due to the sense at the time
that banks and corporates together with the transport and insurance industries were
ready to use electronic commerce. The hope and expectation that surrounded the
development of e UCP has failed the UCP600 and it will remain as a supplement albeit
slightly amended to identify its relationship with UCP600. An updated version of the e
UCP came into effect on 1 July 2019.
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16.14 LET US SUM UP
Foreign exchange is the system or process of converting one national currency into
another and of transferring the ownership of money from one country into another
country. Exchange rate is the rate at which one currency can be exchanged for another.
The demand for foreign exchange comes from individuals and firms who have to make
payment to foreigners in foreign currency. Thus, the sources of demand include import
companies, foreign investors, speculators, lending to foreigners etc.
Subject to FEMA, rules or regulations made there under, no person shall: deal in or
transfer any foreign exchange or foreign security to any person not being an authorized
dealer; make any payment to or for the credit of any person resident out of India in any
manner; receive otherwise through an authorized person, any payment by order or on
behalf of any person resident outside India in any manner; Subject to the FEMA, rules
and regulations made there under, no person resident in India shall acquire, hold, own,
possess or transfer any foreign exchange, foreign security or any immovable property
situated outside India. Subject to the provisions of this Act, where any amount of
foreign exchange is due or has accrued to any person resident in India, such person shall
take all reasonable steps to realize and repatriate to India such foreign exchange within
such period and in such manner as may be specified by RBI.
16.15 KEY WORDS
● Exchange Rate: The value of one currency for the purpose of conversion to
another.
● Foreign Exchange: An institution or system for dealing in the currencies of other
countries.
● Custom Charges: Customs Duty is a tax imposed on imports and exports of goods.
● Lease: A contract by which one party conveys land, property, services, etc. to
another for a specified time, usually in return for a periodic payment.
● Trade Discount: A discount on the retail price of something allowed or agreed
between traders or to a retailer by a wholesaler.
● Export Bills: The Export Bill Purchase is a kind of short-term financing where
customers sell the full set of export documents to ABC which will in turn pay
customers the face value minus the interest as well as any charges incurred during
the date of purchase to the predicted date of receiving payment.
● Consignment: Consignment is a trust-based commercial arrangement from which
both the consignor and the consignee can benefit.
● Merchanting Trade: Merchanting transaction is one which involves shipment of
goods from one foreign country to another foreign country involving an Indian
Intermediary.
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16.16 FURTHER READINGS
●
●
●
●
●
●
●

Arora Sushma – Business Law – Taxmann Publication
A Book of Business Laws-Jena B and Mohapatra-Himalaya Publishing House
Business Law, Ashok Sharma, V.K. Global Publication.
Business Laws: Das & Roy, Oxford University Press
Business Law- S K Matta, Geetika Matta, Vrinda Publications (P) Ltd
Business Law - Tejpal Singh, Pearson Publication
Kuchhal, M.C. and VivekKuchhal, Business Law, Vikas Publishing House, New
Delhi.

16.17 MODEL QUESTIONS
Q 1:
Q 2:
Q 3:
Q 4:
Q 5:

What are the key features of FERA? Why it was replaced by FEMA?
State the meaning of Foreign Exchange. What are the differences between
exchange rate and foreign exchange?
Write a note on export of goods and services.
What are the cases where realization and repatriation of foreign exchange shall
not apply?
Write short Notes on the followings:
 E UCP
 Exchange Rate
 FERA
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