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4.1 OBJECTIVE
This unit will provide you a detailed outline of the rights enshrined in the Constitution
of India and South Africa. It will give you an insight into the constitutional
development of rights through various amendments. It will also introduce you to
informative facts and events associated with the rights. At the end, you will be able to:





Learn about the rights enshrined in the Constitution of India and South Africa.
Identify the rights which are enforceable in law and those which are dependent on
the State policy and resources.
Differentiate between the rights which are entitled to the citizens and the rights
available to every individual.
Establish the relationship between various rights and the duties of an individual,
society, and state.
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Find out the limitations or restrictions associated with every individual right and
the context in which they are imposed.
Recognize the variations in rights that are either included or excluded in one
constitution with the other.
Know the importance of every right in the lives of the people in India and South
Africa.

4.2 INTRODUCTION
The history of rights has established that they have evolved against the abuse of power
and authority. Demands for rights came into existence initially when the individual
interest came into a stake. It was later that they become the essential pre-conditions for
human survival and development. Rights in that way are the guarantees against any
kind of violations by an individual, society, or state. And to ensure that these guarantees
will not be abused in any condition, they are scripted into various types of documents.
Constitutions are the most important of all. They are the legal texts that describe the
nature of state and society. Usually, constitutions are political documents that provide
for the state mechanism and functioning of various institutions. But there are no such
limitations. It varies from constitution to constitution that they might incorporate socioeconomic and cultural aspects along with the civil and political ones or not. But most
of the constitutions have encapsulated the rights of the people in their constitutions.
In this unit, you will learn about the rights of an individual in context with the
Constitution of India and South Africa. Both countries are independent republics with
a history of constitutional democracy. Interestingly, both of them got independence
from Britain for which few things are common to both. But they have their own history
of constitutional development.
India is a classic case of having a vast history of freedom struggle from colonial
exploitation. India has fought the battle for almost a hundred and fifty years. It was the
period when most of the demands were raised for getting recognition of rights including
the right to freedom. But it became reality only by 1946 when Cabinet Mission
considered the demand for constituting a Constitutional Assembly to draw a
constitution for an independent India.
The Constitutional Assembly was constituted with 389 members elected from various
constituencies of the country. It has constituted a Drafting Committee and other subcommittees to address various issues of the proposed constitution. The drafting
committee was chaired by Dr. Bhimrao Ambedkar who was one of the most learned
personalities of that time. For the individual rights of the people, a Fundamental Rights
Sub-Committee was constituted under the chair of a freedom fighter and socialist leader
J.B. Kripalani.
The drafting committee and its constituent sub-committees have undergone the
herculean task of discussion and debates over each and every article of the proposed
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constitution. Discussions over fundamental rights of the people took maximum time to
settle with divergent opinions. The entire exercise took them two years eleven months
and eighteen days to complete the draft. The Constitution of India finally was adopted
on 26 November 1949 and came into force on 26 January 1950. The rights of people
were encapsulated in Chapters three and four of the constitution. Few other rights are
also scattered in other parts of the constitution.
In the case of South Africa, the country underwent a number of ups and downs before
getting liberated. Initially, it got the status of a self-governing dominion of the British
Empire as the Union of South Africa in the year 1910. Later, it was elevated to the
status of a sovereign state within British Empire in the year 1934. But it was not before
31 May 1961 when constitutional monarchy ended and the country become a Republic
of South Africa. But the problems did not end there. The National Party which has ruled
the country from 1948 to 1991 has pursued the policies of discrimination. In the name
of Afrikaners Nationalism, the country has practised Apartheid. It is the discrimination
based on the colour of skin, usually attributed by white skin people against the nonwhites. The non-white people were severely discriminated in every sphere of life for
decades.
South Africa has witnessed massive criticism worldwide for its policy of apartheid.
Due to rising pressure within the domestic jurisdiction and international condemnation,
political leaders agreed for democratic transition. They have released Nelson Mandela
on 2 February 1990, after 27 years of imprisonment. Conducted countrywide
referendum on 17 March 1992. The referendum is a political process of gathering the
opinion of people over any issues of national interest. The country has voted in favour
of a democratic form of government to be elected by the people. Simultaneously, a
Convention for a Democratic South Africa (CODESA) was established on 26 July 1993
to draft a constitution for the country. In the aftermath of that, the country has
conducted its first democratic elections in April 1994.
South Africa has constituted its first democratically elected government on 27 April
1994. The African National Congress (ANC) which was the biggest political party has
named it the Government of National Unity. The country has adopted a constitution on
4 February 1997. It was the fifth constitution in the history of South Africa. It is the
present functioning constitution and has witnessed seventeen amendments till date. For
the rights of people, a separate chapter two, titled Bill of Rights is encapsulated in the
constitution.
4.3 RIGHTS IN INDIAN CONSTITUTION
Indian constitution has enshrined rights under two categories viz. the fundamental
rights and directive principles of state policy. There are two separate parts devoted to
both of them, Part-III for fundamental rights and Part-IV for directive principles of state
policy. The basic difference between the two is that fundamental rights are enforceable
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by law while directive principles are non-enforceable and hence depend on policies and
resources of the state. Here enforceable means the process by which an individual can
seek legal remedy through a court of law for the protection of rights in case of their
violation.
Directive principles on the other side are guidelines for the state to follow for the
welfare of people. Under those guidelines, a state can provide certain rights to
individuals depending upon their financial expenditures. The state is expected to
function positively in a proactive way. The ultimate objective is also to do something
positive for the people. This is the reason for which they are termed positive rights.
Contrarily, fundamental rights are called negative rights. They are negative in the sense
that they prescribe negation. Negation in the sense that they call for prohibitions or
restrictions on a private individual, society, and state for the benefits of individual
freedom. In short, they facilitate individual freedom and restrain others to intervene in
them without any justified reason.
Apart from the two chapters, there are other rights provided in various articles at
different places in the Indian Constitution. They also fall into the two categories of
forcible and non-forcible rights. Now we will briefly discuss the rights as enshrined in
the constitution.
4.3.1 Fundamental Rights
Fundamental Rights are the core of the Indian constitution. The word fundamental is
inspired by the American Constitution. It is different from the word called Human
Rights. Few fundamental rights do constitute human rights but not all fundamental
rights are human rights.
Fundamental Rights are illustrated in chapter III of the Indian Constitution. It deals
with Article 12 to Article 35 covering all fundamental rights. They are further
categorized into six macro classifications covering Article 14 to Article 32. They are
the following:
 Right to Equality
 Right to Freedom
 Right Against Exploitation
 Right to Freedom of Religion
 Cultural and Educational Rights
 Right to Constitutional Remedies
Now, you will study them individually in detail.
4.3.1.1 Right to Equality
The fundamental Right to Equality is ensured through provisions of five articles that
stretch from Article 14 to Article 18.
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Article 14 prescribes that the State shall not deny to any person ‘equality before the
law’ or the ‘equal protection of the laws within the territory of India. The very first
point of the article is that it does not differentiate between citizens and non-citizens. It
is equally applicable to every person within the territory of the country. The second and
most important point is that the article has two concepts that are diagonally opposite
but complementary to each other.
The ‘equality before the law’ is a negative concept inspired by English Constitution. It
means a complete absence of any privilege by the virtue of birth, caste, creed, or the
like in favour of any individual. Which does mean that no person is above the law of
the land. In principle, it establishes a rule of law where everyone is equally subjected
to law. Contrarily, the ‘equal protection of the laws is a positive concept inspired from
American Constitution. It means the right to equality of treatment in equal
circumstances. Among equals the law should be equal and equally administered, that
like should be treated alike. No one must be favoured or placed at a disadvantage except
in a situation where there is a reasonable justification for doing that. It means if there
is a reasonable basis for a doing favour for a class of people, then the law permits that.
But this favour is permissible only when these people constitute in ‘a class’ different
from others. The philosophy of reservation is based on this concept of equality. The
reserved community constitutes a class of people who are at margins of the society,
unlike the other people. The favouritism done to them seems like discrimination to
others which is not the case. The class cannot withstand the common people if laws are
equally implemented on them. Hence, positive discrimination or affirmative action to
uplift the downtrodden. This is also called ‘substantive equality which is
complementary to the ‘procedural equality’ cherished by the first part of this article.
Article 15 deals with two types of actions namely the prohibitions and protections with
respect to fundamental rights. It prohibits both the State and individual to discriminate
against any citizen on five major grounds of religion, race, caste, sex, place of birth, or
any of them. The prohibition of discrimination is for accessibility to certain public
places like shops, hotels, restaurants, roads, etc. The Article also espouses special
measures for children, women, and specific backward communities.
A new provision related to special measures for admissions in educational institutions
both government and private for the people from Scheduled Caste, Scheduled Tribe,
and Socially and Educationally backward community was incorporated in the article.
It was incorporated by the Ninety-Third Constitutional Amendment Act, 2005. Overall,
the article is exclusively for citizens of the country.
Article 16 provides the equality of opportunity in employment and appointment for
citizens of the country. It is provided without any discrimination based on religion,
race, caste, sex, descent, place of birth, residence, or any of them. The article has two
5

exceptions. One is over making the place of residence compulsory for certain types of
jobs and the other over religious services which require a person from that faith only.
The article has also dealt with various protective measures like providing reservation
to backward class of citizens and reservation in promotion for Scheduled Caste and
Scheduled Tribe with consequential seniority to any class. It has fixed a ceiling on the
reservation which must not go beyond fifty percent of the total vacancies. And finally,
the vacant seats of the reserved community if not filled in a year are carried forward to
the next year until they got filled. The article has undergone a number of insertions
through various constitutional amendments at different points in time.
Article 17 abolishes untouchability and forbade its practice in any form whatsoever.
The practice of untouchability is also made an offense punishable under law. The article
was incorporated in the constitution to prevent social discrimination done to the people
of scheduled caste, scheduled tribe, and other communities. It was aimed to harbour
equality and harmony among various communities. A specific law titled, Prevention of
Atrocities Act, 1989 was adopted to punish the offenders. But more than a half-century
since independence, crimes continue to occur in these communities. The article
prescribes duties on an individual to abolish untouchability in any form. The Act was
recently amended in the year 2018.
Article 18 specifies that the State will not give any titles to anyone. Here titles mean
those honours which were used with the names of people from the privileged class.
Titles like His Hi-ness, Her Hi-ness, etc. were used by decedents of royal families in
India. It creates a hierarchy among people who are equal in the eyes of law. To establish
social equality the titles were banned in the constitution. Though titles for military or
academic distinction are permissible.
The State confers Awards not Titles to individuals for their exceptional contributions
in various spheres of life on Republic Day each year. They were started in 1954 and
continued till date, except for a brief period of three years from 1977 to 1980 when they
were discontinued.
4.3.1.2 Right to Freedom
The Right to Freedom has been provided in Indian Constitution again under five articles
stretched from Article 19 to Article 22.
Article 19 provides six specific types of freedom exclusively for the citizens. They are
the rights to freedom of speech and expression, to assemble peacefully without arms,
to constitute associations or unions, to move freely through the country, to reside and
settle anywhere in the country, and to practice any profession, occupation, trade, or
business.

6

The freedoms are attached with certain limitations or reasonable restrictions. For the
first three types of freedom viz. the freedom of speech and expression, to assemble
peacefully without arms and to constitute associations or union, the state is authorized
to impose restrictions in the interest of security, sovereignty, and integrity of the
country, its friendly relations with foreign countries, public order or morality and the
contempt of court, defamation or incitement of an offence. The restrictions were aimed
to contain all activities which were against the national interest. For the next two
freedoms viz. the freedom to move freely and to reside and settle anywhere in the
country, the state is authorized to make arrangements in the interest of the general
public or for the protection of the interests of any Scheduled Tribe. This arrangement
was incorporated to restrict movements in certain areas inhabited by primitive or tribal
communities. To preserve their demographic survival without any outside intervention
and to promote them in various avenues of life. And finally, the freedom to practice
any profession, occupation, trade, or business can also be regulated by the state
according to the required professional or technical qualifications.
Article 20 deals with the protection in respect of conviction for offences. It stipulates
that no person can be convicted arbitrarily until there is a charge of violation of the law.
Also, in cases of conviction, the penalties imposed cannot be in excess of the
punishment provided under the law and the person cannot be forced for giving witness
against himself. It basically provides security against arbitrary convictions, false
penalties, and forced witnesses.
This article has incorporated the concept of ‘double jeopardy’ inspired by the American
Constitution. It subscribes that a person cannot be punished for the same offence more
than once. The punishment here is in the context of the court of law.
The most important freedom is the Right to Life. It is enshrined under Article 21. It
says that no person can be deprived of life or personal liberty except through the
procedure established by law. The concept has been taken from the British Constitution
which provides the supremacy of law and legal procedure. The article ensures that the
life of an individual cannot be taken except by the procedure established by law.
Contrarily, it sanctions an indirect power on State to take the lives of the individual
through the procedure established by law. On this contradiction, the Supreme Court in
Maneka Gandhi Case (1978) has clarified that the ‘procedure established by law’ must
comply with the ‘due process of law’. By due process of law, the court explained that
any such law which takes the life of an individual must be just fair, and reasonable. The
concept of due process of law is inspired by the American constitution.
Another Article 21A was inserted in Chapter three of the Indian constitution through
Eighty-Sixth Constitutional Amendment Act, 2002. It has made the Right to Education
a fundamental right of every child between the age of six to fourteen. It has obliged the
State to provide free and compulsory education to the children.
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For providing freedom both from arbitrary arrest and detention, Article 22 prescribes
suitable directions. It enumerated that no person can be detained in custody without
being informed that he is brought under detention. And he must not be denied the right
to consult or defend through a legal practitioner. Moreover, to ensure freedom from
arbitrary detention, it is obliged that the person must be produced in front of the
magistrate within a span of twenty-four hours. This will help in ensuring the right
against illegal detention.
But the same rights are not provided to the person who is an enemy alien or detained
under the law. It is further prescribed that no person can be detained under custody
beyond a period of three months and any detention exceeding that period must be based
either on the advice of an Advisory Board constituted under the article or under any
law made by the parliament.
4.3.1.3 Right Against Exploitation
Two articles exclusively provide for protection against specific types of exploitation.
Human Trafficking, Begar and other forms of forced labour are prohibited under
Article 23. Those who violate this provision are prescribed punishment in accordance
with the law. But the State can impose compulsory service for public purposes without
any discrimination based on religion, race, caste, class, or any of them. The government
of India has enacted two specific laws in relation to this article viz. the Suppression of
Immoral Traffic in Women and Girls Act, 1956 and Bonded Labour System (Abolition)
Act, 1976.
Child Labour is prohibited under Article 24. Accordingly, no child below the age of
fourteen years can be employed in any factory or mine or engaged in any hazardous
employment. Parliament has enacted Child Labour (Prohibition and Regulation) Act,
1986 to prevent any act of child labour and to penalize the offenders.
4.3.1.4 Right to Freedom of Religion
Four Articles of chapter three in the Constitution of India deals with the freedom of
religion. They stretch from Article 25 to Article 28.
Article 25 gives the freedom of conscience to all persons and the right to profess,
practice, and propagate religion. But the rights are subjected to public order, morality
and health. This means the enjoyment of these rights must comply with these conditions
and are restrained accordingly. It also prescribes the State to make laws for regulation
and restriction of any activity associated with religious practices.
Article 26 deals with a group right provided to religious denominations and various
sections of the society for religious purposes. They are provided with the right to
establish and maintain their institution for religious and charitable purposes, to manage
its affairs in matters of religion, to own and acquire moveable and immovable property,
8

and to administer it in accordance with the law. And all these rights must strictly
comply with public order, morality, and health.
Interestingly, the Constitution under Article 27 prohibits any kind of tax imposed on
people for religious purposes by any institution including the State. The Article does
not prohibit for payment of fees in return for specific services provided to the people.
Here you can understand the difference between a tax and a fee.
Considering the religious diversity of India, the constitution under Article 28
specifically restricted government educational institutions to impart any religious
instructions. Though the trusts or endowments which require religious instructions are
allowed to do so. But no one can be forced to take part in any religious instructions or
religious worships within the educational institution without their consent.
4.3.1.5 Cultural and Educational Rights
Two types of citizens are covered under this section, the common people and the
minority. Under Article 29, all citizens who are residing on Indian territory with a
distinct language, script, or culture are entitled to the right to conserve them. While
Article 30, entitles all minorities whether based on religion or language with the right
to establish and administer educational institutions of their choice. The State is also
required not to discriminate against these institutions while grating their aids.
4.3.1.6 Right to Constitutional Remedies
The fundamental rights which are guaranteed in this chapter if got abridged, inoperative, limited, or in any way become non-functional then constitutional remedies
were invoked. The remedies were enforced through the Supreme Court of India in form
of directions, orders, or writs. Usually, the issue gets resolved on directions or orders
of the Court. In special cases, in violation of fundamental rights, Constitution Writs as
provided under Article 32 were invoked. There are five special writs mentioned in the
Article. They are habeas corpus, mandamus, prohibition, quo warranto, and certiorari.
Habeas Corpus means ‘produce the body of an individual. It is invoked in the court to
seek remedy in the instance of illegal custody or unauthorized detention of a person.
The writ of quo warranto is invoked when a person illegally occupies a position, place,
or authority which does not belong to his entitlements. Mandamus is issued when an
authority does not furnish its assigned duties. It is issued for compliance with the duties.
Both quo warranto and mandamus were issued to the public officials working under
the government. The writ of prohibition and certiorari was issued to the lower courts
by the Supreme Court. Prohibition is issued for stopping the inferior courts from
proceeding further due to lack of their jurisdiction. And Certiorari is issued to quash
the proceedings of courts if they have arrived on some findings. It is issued because
they have proceeded out of their jurisdiction.
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The Public Interest Litigation or PIL was also initiated to protect and enforce
fundamental rights guaranteed in this chapter. The PIL was entertained under this
article.
4.3.2 Directive Principles of State Policy
The Directive Principles of State Policy were encapsulated in Part-IV of the Indian
Constitution. You know that rights under this part depend upon the policy and resources
of the country. They are non-enforceable in the court of law but most of them got
established in form of legal rights. Various laws were enacted for their legal
establishment. The chapter spread from Article 36 to Article 51 covering various rights
within them.
Following are a few important articles on the rights of the individual under directive
principles of state policy:
Article 39 (a) prescribes the Right to adequate Means of Livelihood. It has been
accepted as a fundamental right under Article 21 by the Supreme Court of India in Olga
Tellis vs. Bombay Municipal Corporation Case of 1985.
Article 39 (d) provides for the Right to Equal pay for Equal Work for both men and
women. Code on Wages (2019) has established this right into a legal entitlement that
can be enforced through the court of law.
Article 41 mentions the Right to Work which has been elevated to the status of legal
right after the enactment of the Mahatma Gandhi National Rural Employment
Guarantee Act in the year 2005.

Article 42 speaks for the Right to Maternity Benefit for Women. It was also made a
legal right after the adoption of the Maternity Benefit Act in the year 1961. Recently,
in 2017 it has been amended to incorporate new provisions on maternity rights.
Article 43 enlisted the Right to Living Wages which has been accorded in the Code of
Wages (2019). Various policy measures were adopted to materialize the right in
practice.
4.3.3 Other Rights in Indian Constitution
The chapters on fundamental rights and directive principles of state policy have
enumerated most of the rights provided to the individual. There are few rights that are
there in the Constitution of India scattered beyond the two chapters.
Following are a few important rights enshrined in the constitution elsewhere:
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Article 5 provides the Citizenship Rights for an individual. As per the law, an
individual can acquire citizenship through five processes viz. by birth, by descent, by
naturalization, by registration, and by incorporation of territory in India.
Article 300A was inserted by Forty-Four Constitutional Amendment Act, 1978
establishing the Right to Property as a legal right. The same Act has scrapped Article
19 (f) where it previously was a fundamental right.
Article 301 mentioned the Right to Trade and Commerce freely in the territory of India.
Article 326 entitles every citizen of India who has attained the age of eighteen years
the Right to Vote. Adult Franchise as it is called was previously provided with twentyone years of age which was reduced in the year 1988 through the Sixty-One
Constitutional Amendment Act.
4.4 RIGHTS IN AFRICAN CONSTITUTION
The Constitution of South Africa which was adopted in the year 1997 has a specific
chapter on the rights of individuals. They are enlisted in chapter two titled, Bill of
Rights covering Section 7 to Section 39 of the Constitution. Section 7 of the
Constitution espouses that the Bill of Rights is the cornerstone of the democracy in
South Africa while Section 8 deals with the application of these rights along with the
duties imposed on the state and its institutions.
Following are the major Rights enshrined in the Bill of Rights:
Equality: Section 9 enumerates that everyone is equal before the law and has the right
to equal protection and benefit of the law. It has mentioned specific directions for the
state to comply while implementing policies for establishing equality. Interestingly,
sub-section three has provided a broad list of grounds on which discrimination is
prohibited. The grounds include race, gender, sex, pregnancy, marital status, ethnic or
social origin, colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language, and birth. Fair discrimination on reasonable grounds is permissible
under sub-section five for fostering substantive equality.
Human Dignity: Section 10 mentions the right to dignity. It is inherited in everyone
for which they are entitled to receive respect and protection of their dignity.
Life: Section 11 ensures the right to life for everyone. It is interesting that no conditions
are attached to limit or control this right.
Freedom and Security of the Person: Section 12 provides two types of freedom. One
deals with physical freedom while the other with bodily and psychological integrity.
Sub-section one, which deals with physical freedom and security ensures every
individual the right to protection in five instances. Accordingly, every individual has
the right not to be deprived of freedom arbitrarily, not to be detained without trial, to
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be free from all forms of violence, not to be tortured, and not to be treated or punished
in a cruel, inhuman, or degrading way. Under sub-section two, the right to bodily and
psychological integrity includes the right to make decisions concerning reproduction,
to security in and control over their body and not to be subjected to medical or scientific
experiments without their consent.
Slavery, Servitude, and Forced Labour: Section 13 prohibited slavery servitude and
forced labour for everyone in the Republic of South Africa.
Privacy: Section 14 fosters the right to privacy for everyone. It includes the right not
to have their person or home searched, their property searched, their possessions seized
or the privacy of their communications infringed.
Freedom of Religion, Belief, and Opinion: Section 15 facilitates everyone with the
right to freedom of conscience, religion, thought, belief and opinion. But sub-section
one has sanctioned the observation of religious activities at state or state-aided
institutions. Though, it sanctions the same on an equitable basis but still there remain
chances for the dominant faith to occupy the central position.
Freedom of Expression: Section 16 endures everyone with the right to freedom of
expression. It includes the freedom of press and media, freedom to receive or impart
information or ideas, freedom for artistic creativity, and freedom for academic activities
including scientific research. These freedoms become inoperative in three instances
viz. when someone gets involved in propaganda for war, incitement of violence, and
advocates hatred based on race, ethnicity, gender, or religion.
Assembly, Demonstration, Picket, and Petition: Section 17 confers everyone the
right to assemble, to demonstrate, to picket, and to present petitions peacefully and
unarmed.
Freedom of Association: Section 18 gives everyone the right to freedom of
association.
Political Rights: Section 19 has espoused every citizen the right to make free choices
for constituting a political party and to participate in its activities including campaigns.
It has provided the right to the adult franchise along with the right to have free, fair,
and regular elections. The right to stand for public office is also permissible.
Citizenship: Section 20 ensured that no citizen shall be deprived of Citizenship. It does
not provide the details for acquiring citizenship and the termination thereof.
Freedom of Movement and Residence: Section 21 mentions that everyone has the
right to freedom of movement including the right to leave the country. While subsection three states that every citizen has the right to enter, to remain in, and to reside
anywhere in the country. They also have the right to get a passport under sub-section
four.
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Freedom of Trade, Occupation, and Profession: Section 22 endorses the right to
trade, occupation or profession freely for every citizen of the Republic of South Africa.
Labour Rights: Section 23 has enumerated a wide list of rights associated with the
worker, employers, and trade unions. It stipulated that everyone has the right to fair
labour practices. Sub-section two gives every Worker the right to form and join a trade
union, to participate in its activities and programme. It also gives them the right to
strike. Sub-section three gives the right to the Employer to form and join an Employers’
Organization and to participate in its activities and programmes. Along with Employers
Organizations, the Trade Unions under sub-section four have the right to determine its
administration, programmes, and activities. They can organize themselves to join any
federation. Sub-section five has sanctioned Collective Bargaining to trade unions,
employers’ organizations, and the employer. The most striking point in this section is
about the constitutional sanctity for the Right to Strike. This might create troubles in
the smooth functioning of an organization which might fall into trap of internal politics.
Environment: Section 24 confers every individual the right to an environment that is
not harmful to health or wellbeing. They are also provided the right to ensure it through
suitable legislation and other measures. By this assurance, people can preserve the
environment from pollution and other forms of ecological degradation for future
generations.
Property: Section 25 speaks that no one may be deprived of property except in terms
of the law in the general application and no law may permit arbitrary deprivation of
property. It means that the right to property is there for the individual but if needed the
state can, through the law, acquire the same. This facilitates land reforms in the public
interest as mentioned in sub-section four. The state is also entitled under sub-section
five, for equitable distribution of land to adopt suitable legislations. The section has
dealt in detail with the mechanisms to redress historical injustices over land and
property distribution. This will help in establishing harmony and social cohesion
among the people divided over colour. The section also ensured that in the process of
land reforms no one shall be subjected to arbitrary deprivation of their property.
Housing: Under section 26, every individual is assured with the right to have access
to adequate housing. It further assures that no one shall be arbitrarily evicted from the
home. The Section, likewise the Directive Principles of Indian Constitution requires
the state to take reasonable measures, within its available resources, to achieve the
progressive realization of these rights.
Health Care, Food, Water and Social Security: Section 27 is another replication of
Directive Principles of the Indian Constitution where everyone is entitled to the right
to have access to health care services, including reproductive health care, sufficient
food and water, and social security. It has a special mention of the right to emergency
medical treatment without any denial whatsoever.
13

Children: Section 28 has detailed provisions for Child Rights.
It provides every child who is below the age of eighteen years the right to:










Name and Nationality from birth
Family care or alike where they are removed from the family environment
Basic nutrition, shelter, basic health care services, and social services
Protection from maltreatment, neglect, abuse, or degradation
Protection from exploitative labour practices
Protection against engagement in child labour and hazardous work
Protection against detention except in exceptional cases
Legal Aid
Against deployment in Armed Forces

Education: Section 29 facilitates the right to education. For this purpose, they are
entitled to the right to basic education including adult basic education. To establish
educational institutions without any discrimination based on race. The State is also
expected to facilitate education in the official language or languages of their choice in
public educational institutions.
Language and Culture: Section 30 permits everyone the right to use the language and
to participate in the cultural life of their choice.
Cultural, Religious, and Linguistic Communities: Section 31 promotes the cultural,
religious, and linguistic communities by ensuring them the right to enjoy their culture,
practice their religion, and use their language. They can form, join and maintain
cultural, religious, and linguistic associations and other organs of civil society.
Access to Information: Section 32 facilitates the right to information. Everyone has
the right to access any information held by the State and from any person if that
information is required for the exercise or protection of rights.
Just Administrative Action: Section 33 endowed with the right to administrative
action that is lawful, reasonable, and procedurally fair to everyone. In the case where
rights are adversely affected by administrative action, they have the right to receive
reasons in writing for such actions.
Access to Courts: Section 34 facilitates everyone with the right to a fair public hearing
in court and impartial tribunal or forum.
Arrested, Detained, and Accused Persons: Section 35 affirm faith against arbitrary
arrest and detention. In cases of arrest, an individual has the right to remain silent and
shall not be compelled to witness against himself. He must be informed of the reasons
for the period of detention before producing him in court. He is entitled to the legal
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support of his choice. Overall, the section ensures the right to a fair trial in cases of
arrest or detention.
Enforcement of Rights: Section 38 ensures the enforcement of rights conferred under
the Bill of Rights. It sanctions not only individual initiative for redressal but also by a
person on behalf of the sufferer or anyone who is acting in the public interest including
any association. This has paved the way for Public Interest Litigations (PIL) for
enforcement of rights.
4.5 SUMMARY
The Rights as enshrined in the Constitution of India and South Africa are somewhat
identical to each other. The Constitution of India has survived almost a hundred and
five amendments in the past seventy years of its inception. It has accommodated most
of the developments which took place in those years. Today, it stands a part of any
constitution of the world with a rich history of legal jurisprudence. Contrarily, the
Constitution of the Republic of South Africa is a recent one. It does have a few
commendable accommodations like housing and environmental rights which require
urgent attention of every country. It has meticulously incorporated various categories
on which discriminations are prohibited. The categories like disability, marital status,
social origin, sexual orientation, belief, culture, and language are ignored for decades
on which discriminations are done. The constitution has precisely detailed a number of
rights within the Bill of Rights. It has survived three decades of democracy with a
comprehensive prohibition of apartheid. The future of social harmony and cohesion
depends upon the implementation of the ideals which are prescribed in the Constitution.
4.6 EXERCISE
1. What is the difference between ‘procedure established by law’ and ‘due process
of law’?
2. Explain Protective Discrimination with reference to the right to equality.
3. Discuss the importance of Directive Principles of State Policy.
4. Describe in detail the Constitutional Writs provided under Article 32.
5. Discuss significant rights enshrined in the Constitution of the Republic of South
Africa.
4.7 REFERENCE
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5.1 OBJECTIVE
This unit deals with the meaning and concept of refugees and the international law for
refugees and their rights. In this study material you should be able to:




Trace the global history and background of refugee law;
Explain the need of the international refugee law;
Describe the rights of refugees and responsibilities of States enshrined in the
refugee conventions, protocols and other international human rights laws.

5.2 INTRODUCTION
States are responsible for protecting the rights of their citizens. When governments are
unable or unwilling to do this, people may face such serious threats that they are forced
to leave their country and seek safety elsewhere. If this happens, another country has
to step in to ensure that the refugees’ basic rights are respected. This is known as
“international protection”.
Refugees are victims of gross human rights violations. They are a distinct group of
individuals without the protection of a national State. The linkage between human
rights and refugees is clear in the sense that while gross violations of human rights can
create refugee flows, restoration, and respect for human rights make it possible for
refugees to return home safely and for their problems to be resolved. The problem of
refugees is international in character because of the involvement of two or more States
in the sense that they flee from one State to another state. Their problem therefore
cannot be resolved without international cooperation.
The 1951 Convention relating to the Status of Refugees and its 1967 Protocol are the
core of the international protection system, complemented by regional treaties and
declarations that also address the rights of refugees. But international refugee law does
not operate in isolation. It is best understood along with international human rights law,
starting with the 1948 Universal Declaration of Human Rights, and with international
humanitarian law (the law of war). This international legal framework is the effort of
the Office of the United Nations High Commissioner for Refugees (UNHCR). The
UNHCR ensure the international protection of refugees and work with States to find
lasting solutions to refugee problems.
5.3 HISTORY AND BACKGROUND
International action for refugees did not start until the 1920s. Assistance to refugees
was provided throughout 1920 by Dr. Fridtj of Nansen of Norway. His outstanding
contribution helped in the creation of World public opinion in favour of the creation of
international machinery for the protection and assistance of refugees. League of
Nations on June 27, 1921, established the Office of the High Commissioner for Russian
Refugees. Dr. Nansen was appointed the first High Commissioner on August 20, 1921.
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He devised a so-called League of Nations Passport, commonly known as Nansen
Passport, a travel document that gave the owner the right to move more freely across
national boundaries. Nansen Passport was adopted by more than 50 States. Nansen was
awarded the Nobel Peace Prize for his leadership, vigour and spirit in the service of
refugees.
After the death of Nansen in 1930, the Assembly of the League of Nations abolished
the High Commissioner's post, and the task of the protection to refugees was entrusted
to the Nansen International Office for Refugees commonly known as 'Nansen Office'.
The supreme authority in the Office was vested in a governing body headed by a
President nominated by the Assembly. The problem of refugees assumed
unproportionate dimensions after Hitler's accession to power in 1933 and his
annexation of Austria (1938) and of Czechoslovakia (1939), and after World War II
which dislocated the civilian population.
5.3.1 United Nations Relief and Rehabilitation Administration (UNRRA)
After the beginning of the Second World War, the first international agency concerned
with the problems of the refugees and displaced persons was the United Nations Relief
and Rehabilitation Administration (UNRRA) which was established on November 9,
1943, by a 44-nation agreement. Its broad objectives included the relief, maintenance,
rehabilitation, and repatriation of the United Nations nationals who had been displaced
as a result of war. However, a large number of these displaced persons were reluctant
or unwilling to be repatriated, either because they had lost all ties with their countries
of origin or because of changed political conditions there. These people, together with
non-settled pre-war and war-time refugee groups, represented the core of the refugee
problem in Europe following the Second World War. At the beginning of 1946, it was
estimated that there were some 1, 675, 000 persons who had to be considered as
refugees for whom new homes had to be found. UNRRA concentrated on distributing
relief supplies, such as food, clothing, fuel, shelter, and medicines. It also provided
relief services with trained personnel and aided agricultural and economic
rehabilitation. UNRRA also provided camps, personnel, and food for the care and
repatriation of millions of displaced and refugees after the war. UNRRA discontinued
its activities in 1947.
5.3.2 International Refugee Organization (IRO)
The Special Committee on Refugees and Displaced Persons, established by the
Economic and Social Council on February 16, 1946, drafted a constitution for the new
organization which was submitted to the Council. The draft was considered first by the
Committee of the Whole and the Council and later, by the Third Committee of the
General Assembly. The Assembly adopted the draft and created a temporary
organization2 the International Refugee Organisation (IRO), the constitution of which
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was approved by the General Assembly of the United Nations on December 15, 1946,
after considering the gravity of the problems of refugees, IRO replaced UNRRA.
A Preparatory Commission for IRO, PCIRO was established and, on July 1, 1947, took
over the functions and activities previously exercised by UNRRA on behalf of refugees
and displaced persons. It performed the functions until August 20, 1948. IRO
succeeded the Preparatory Commission on August 20, 1948. By the time it had ceased
its operations in February 1952, IRO had resettled more than a million displaced
persons and refugees in new homes throughout the World.
5.3.3 United Nations High Commissioner for Refugees (UNHCR)
There were more refugees in the world than at any time since the end of the Second
World War. They were living in neglected conditions because of conflicts that had gone
on for years or even decades, with no solutions in sight.
Hence, the general Assembly on December 3, 1949, adopted Resolution 319 (IV)
wherein it decided to establish UNHCR and on December 14, 1950, adopted the Statute
of the office of the United Nations High Commissioner for Refugees (UNHCR), to help
millions of Europeans who had fled or lost their homes. UNHCR came into existence
on January 1, 1951. It replaced the IRO. Its headquarters are in Geneva, Switzerland.
UNHCR is a subsidiary organ of the General Assembly and it acts under the authority
of the General Assembly. The High Commissioner is required to report annually to the
General Assembly, through the United Nations Economic and Social Council
(ECOSOC) and its report is considered as a separate item. The Statute of the UNHCR
provided that the High Commissioner shall seek the opinion of an Advisory Committee
on refugees if it is established. In 1951, the ECOSOC established the Advisory
Committee on Refugees to guide the High Commissioner, at his request in the exercise
of his functions.
Advisory Committee in 1955 was reconstituted by the General Assembly and
ECOSOC as an Executive Committee known as UN Refugee Fund Executive
Committee (UNRFE Committee) which retained the advisory functions of the
Advisory Committee. In 1958, the UNRFE Committee was replaced by the Executive
Committee of the High Commissioner's Programme (EXCOM) which not only renders
advice to the High Commissioner, at his request, but it also reviews the use of the
Emergency Fund.
5.5 REFUGEE CONVENTION AND ITS PROTOCOL
The 1951 Refugee Convention and its 1967 Protocol are the key legal documents that
form the basis of International Refugee Law and they define the term ‘refugee’ and
outline the rights of refugees, as well as the legal obligations of States to protect them.
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The core principle is non-refoulement, which asserts that a refugee should not be
returned to a country where they face serious threats to their life or freedom.
The 1951 Convention consolidates previous international instruments relating to
refugees and provides the most comprehensive codification of the rights of refugees at
the international level. In contrast to earlier international refugee instruments, which
applied to specific groups of refugees, the 1951 Convention endorses a single definition
of the term “refugee” in Article 1. The emphasis of this definition is on the protection
of persons from political or other forms of persecution.
The Convention under international refugee law is both a status and rights-based
instrument and is underpinned by a number of fundamental principles, most notably
non-discrimination, non-penalization and non-refoulement. The Convention lays down
basic minimum standards for the treatment of refugees, without prejudice to States
granting more favourable treatment.
5.6 DEFINITION OF ‘REFUGEE’
The term refugee has been derived from the French word ‘refugie’ which means to flee
for safety. Customary International Law did not define the term refugee but it treated
them like aliens. Ordinarily, a refugee is referred to as those persons who leave their
States in which they have permanent residences to escape persecution or military
action.
The 1951 Convention relating to the Status of Refugees is the foundation of
international refugee law. It defines the term “refugee”, which refers to persons who
became refugees as a result of events occurring before 1 January 1951, and States had
to declare whether they would apply that definition only to events that took place in
Europe or also to events in other parts of the world.
Apart from considerations under prior conventions and recognition under International
Refugee Organisation, the proper definition has been given in Article 1 A (2), which
defines a refugee as any person who “As a result of events occurring before 1 January
1951 and owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events, is unable
or, owing to such fear, is unwilling to return to it.”
It is to be noted that each Contracting State had two alternatives: either to adopt
refugees under (a) “events occurring in Europe before 1 January 1951”; or (b) “events
occurring in Europe or elsewhere before 1 January 1951”, and each Contracting State
shall make a declaration at the time of signature, ratification or accession, specifying
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which of these meanings it applies for the purpose of its obligations under this
Convention.
The above definition lays down that only those persons shall be deemed refugees who
have a well-founded fear of persecution i.e., who have a serious threat to life and
liberty. Such persons are said to be political refugees as opposed to ordinary migrants,
or economic refugees, or those who leave their country for reasons for purely personal
convenience. The crucial phrase in the definition is "well-founded fear of being
persecuted" which comprises subjective state on the part of the refugees (fear) and
objective facts about the country from which the refugee is fleeing ('well founded',
'persecuted'). Although these terms have not been defined by the Convention, torture,
discrimination of race, sex, religion, nationality, language, or membership of a
particular group and other reasons may be regarded as the cause of persecution. Thus,
only those persons fleeing political persecution can effectively qualify for refugee
status because persecution is a denial of human rights. A person leaves his country
because he is denied the enjoyment of basic human rights as a result of persecution.
However, on certain occasions, a person fleeing for economic reasons may also be
termed a refugee if his economic considerations are interwoven with the political
considerations of his State. The politico-economic system of a State may result in the
fleeing of a person from his State. For instance, if a certain ethnic minority in a State is
denied trading and economic rights as a result of the government's policy of expelling
an ethnic group (for instance, Asians in Uganda), and they flee to other States as they
are not left with an appropriate means of earning a living may be considered politicoeconomic migrants. In such a case, the policy, though economic, is done for an overtly
political motive and is directed only at the members of a certain ethnic group. Such
persons are purely political refugees in accordance with the 1951 Convention and can
be granted such status irrespective of whether their departure was anticipated or abrupt.
5.6.1 Wider definition under 1967 Protocol
As new refugee crises emerged around the globe during the 1950s and early 1960s, it
became clear that the temporal and geographical scope of the 1951 Convention needed
to be widened. The 1967 Protocol to the Convention was adopted to do this. The
Protocol Relating to the Status of Refugees was prepared and entered into force on 4
October 1967. The UNHCR is called upon to provide international protection to
refugees falling within its competence. The Protocol defined refugee to mean any
person within the 1951 Convention definition as removing the words "As a result of
events occurring before 1 January 1951 and ...” and"...as a result of such events".
The 1967 Protocol is independent of, though integrally related to, the 1951 Convention.
By acceding to the Protocol, States agree to apply the core content of the 1951
Convention, i.e., Articles 2–34 to all persons covered by the Protocol’s refugee
definition, without limitations of time or place.
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Most States have preferred to accede to both the Convention and the Protocol. In doing
so, they reaffirm that both treaties are central to the international refugee protection
system. The 1951 Convention and 1967 Protocol are the modern embodiment of the
age-old institution of asylum; their strength remains their universal and nondiscriminatory character and the fundamental values they reflect.
The UN General Assembly in New York Declaration for Refugees and Migrants,
Resolution 71/1, 2016 states that “We reaffirm the 1951 Convention relating to the
Status of Refugees and the 1967 Protocol thereto as the foundation of the international
refugee protection regime. We recognize the importance of their full and effective
application by States parties and the values they embody. … We reaffirm respect for
the institution of asylum and the right to seek asylum. We reaffirm also respect for and
adherence to the fundamental principle of non-refoulment in accordance with
international refugee law.”
Several groups have built upon the 1951 Convention to create a more objective
definition. While their terms differ from those of the 1951 Convention, the Convention
has significantly shaped the new, more objective definitions. They include the 1969
Convention Governing the Specific Aspects of Refugee Problems in Africa by the
Organisation of African Unity (since 2002 African Union) and the 1984 Cartagena
Declaration, while nonbinding, also sets out regional standards for refugees in South
and Central Americas, Mexico, and the Caribbean.
5.6.2 OAU1969 Convention and 1984 Cartagena Declaration
The conflicts that accompanied the end of the colonial era in Africa produced a
succession of large-scale refugee movements. These population displacements
prompted the drafting and adoption not only of the 1967 Protocol but also of the 1969
Organization of African Unity (OAU) Convention Governing the Specific Aspects of
Refugee Problems in Africa.
The 1969 OAU Convention adopts the refugee definition found in the 1951
Convention, but also expands it to include any person compelled to leave his or her
country because of “external aggression, occupation, foreign domination or events
seriously disturbing public order in either part or the whole of his [or her] country of
origin or nationality”. This means that persons fleeing civil disturbances, widespread
violence, and war are entitled to refugee status in States that are parties to the African
Convention, even if they do not have a well-founded fear of persecution for one of the
reasons set out in the 1951 Convention.
Similar to OAU Convention, the Cartagena Declaration on Refugees adopted by Latin
American Countries reaffirms the importance of international cooperation to solve
refugee problems. It recommends that the definition of a refugee used throughout the
region be enlarged beyond persons who fulfill the 1951 Convention definition to
include those who have fled their country “because their lives, safety or freedom have
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been threatened by generalized violence, foreign aggression, internal conflicts, massive
violation of human rights or other circumstances which have seriously disturbed public
order.”
Although the Declaration is not a legally binding instrument, most Central and South
American countries apply its definition and many have incorporated it into their
legislation.
5.6.3 Refugee, Asylum-seeker, and Migrant
A refugee is someone who has left his or her country of origin and is unable or
unwilling to return there because of a serious threat to his or her life or freedom.
Refugees are entitled to protection from forcible return to their country of origin (the
principle of non-refoulment) and have other rights and duties that are set out in the
1951 Convention. “Asylum-seeker” is a general designation for someone who is
seeking international protection. In some countries, it is a legal term referring to a
person who has applied for refugee status and has not yet received a final decision on
his or her claim. Not every asylum-seeker will ultimately be recognized as a refugee.
However, an asylum-seeker should not be sent back to his or her country of origin until
the asylum claim has been examined in a fair procedure. It is equally important to
distinguish correctly between the terms “migrant” and “refugee”. Conflating the two
can have serious consequences for the lives and safety of refugees. A migrant is best
understood as someone who chooses to move, not because of a direct threat to life or
freedom, but in order to find work, for education, family reunion, or other personal
reasons. Unlike refugees, migrants do not have a fear of persecution or serious harm in
their home countries. Migrants continue to enjoy the protection of their own
governments even when abroad and can return home.
5.7 CESSATION OF REFUGEE STATUS
According to the 1951 Convention, the following are the grounds for cessation of
refugee status:
1) He has voluntarily re-availed the protection of the country of his nationality; or
2) He has voluntarily re-acquired it after losing his nationality; or
3) He has acquired a new nationality, and enjoys the protection of the country of
his new nationality; or
4) He has voluntarily re-established himself in the country which he left or outside
which he remained owing to fear of persecution; or
5) He can no longer because the circumstances in connection with which he has
been recognized as a refugee have ceased to exist, continue to refuse to avail
himself of the protection of the country of his nationality; Provided that this
paragraph shall not apply to a refugee falling under section A(1) of this article
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who is able to invoke compelling reasons arising out of previous persecution
for refusing to avail himself of the protection of the country of nationality;
6) Being a person who has no nationality he is able to return to the country of his
former habitual residence when the circumstances in connection with which he
has been recognized as a refugee have ceased to exist.
5.8 EXCLUSION FROM REFUGEE STATUS
The Convention or the provisions thereof shall not apply:
1) to persons who are at present receiving from organs or agencies of the United
Nations other than the United Nations High Commissioner for Refugees
protection or assistance. When such protection or assistance has ceased for any
reason, without the position of such persons being definitively settled in
accordance with the relevant resolutions adopted by the General Assembly of
the United Nations, these persons shall ipso facto be entitled to the benefits of
this Convention.
2) to a person who is recognized by the competent authorities of the country in
which he has taken residence as having the rights and obligations which are
attached to the possession of the nationality of that country.
3) to any person with respect to whom there are serious reasons for considering
that:
(a) he has committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make
provision in respect of such crimes;
(b) he has committed a serious non-political crime outside the country of refuge
prior to his admission to that country as a refugee;
(c) he has been guilty of acts contrary to the purposes and principles of the
United Nations.
5.9 DUTIES OF REFUGEES
Every refugee has a duty to conform to the laws and regulations of the country where
he has been given refugee status and also conform to measures taken for the
maintenance of public order in that country.
5.10 RESPONSIBILITIES OF CONTRACTING STATES
In the general principle of international law, treaties in force are binding upon the
parties to it and must be performed in good faith. Countries that have ratified the
Refugee Convention are obliged to protect refugees that are on their territory in
accordance with its terms. There are a number of provisions to which the Contracting
States to the Refugee Convention must adhere.
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The contracting states shall:


Exempt refugees from reciprocity (Article 7): That means that the granting of a
right to a refugee should not be subject to the granting of similar treatment by
the refugee's country of nationality because refugees do not enjoy the protection
of their home state.



be able to take provisional measures against a refugee if needed in the interest
of essential national security (Article 9)



respect a refugee's personal status and the rights that come with it, particularly
rights related to marriage (Article 12)



provide free access to courts for refugees (Article 16)



provide administrative assistance for refugees (Article 25)



provide identity papers for refugees (Article 27)



provide travel documents for refugees (Article 28)



allow refugees to transfer their assets (Article 30)



provide the possibility of assimilation and naturalization to refugees (Article
34)



Cooperate with the UNHCR (Article 35) in the exercise of its functions and to
help UNHCR supervise the implementation of the provisions in the
Convention.



Provide information on any national legislation they may adopt to ensure the
application of the Convention (Article 36).



settle disputes they may have with other contracting states at the International
Court of Justice if not otherwise possible (Article 38)

The contracting states shall not:







discriminate against refugees (Article 3)
take exceptional measures against a refugee solely on account of his or her
nationality (Article 8)
expect refugees to pay taxes and fiscal charges that are different from those of
nationals (Article 29)
impose penalties on refugees who entered illegally in search of asylum if they
present themselves without delay (Article 31), which is commonly interpreted
to mean that their unlawful entry and presence ought not to be prosecuted at all
Expel a refugee lawfully in their territory saves on grounds of national security
or public order. The expulsion of such a refugee shall be in accordance with due
process of law. The Parties shall allow such a refugee a reasonable period within
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which to seek legal admission into another country. The Contracting States
reserve the right to apply during that period such internal measures as they may
deem necessary. (Article 32)
Forcibly return or "refoul" refugees to the country they have fled from (Article
33). It is widely accepted that the prohibition of forcible return is part of
customary international law. This means that even states that are not a party to
the 1951 Refugee Convention must respect the principle of non-refoulment.
Therefore, states are obligated under the Convention and under customary
international law to respect the principle of non-refoulment. If this principle is
threatened, UNHCR can respond by intervening with relevant authorities and,
if it deems necessary, will inform the public.

5.11 RIGHTS AND TREATMENT OF THE REFUGEES
As per the Refugee Convention:
Refugees shall be treated at least like nationals in relation to


freedom to practice their religion (Article 4)



the respect and protection of artistic rights and industrial property (Article 14)



rationing (Article 20)



elementary education (Article 22)



public relief and assistance (Article 23)



labour legislation and social security (Article 24)

Refugees shall be treated at least like other non-nationals in relation to


movable and immovable property (Article 13)



the right of association in unions or other associations (Article 15)



wage-earning employment (Article 17)



self-employment (Article 18)



the practice of the liberal professions (Article 19)



housing (Article 21)



education higher than elementary (Article 22)



the right to free movement and free choice of residence within the country
(Article 26)
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5.12 OTHER INTERNATIONAL LEGAL STANDARDS THAT PROTECT
REFUGEES
As explained above, international refugee law consists of the 1951 Convention and its
1967 Protocol, and related regional instruments. But international refugee law does not
operate in isolation. It is complemented by other bodies of law, notably international
human rights law, international humanitarian law, and international criminal law. There
is no hierarchical relationship between these bodies of law, but they are interconnected.
Like all people, asylum-seekers and refugees are protected by international human
rights law. This body of law extends to everyone within a State’s territory or under its
authority or jurisdiction. As the 1948 Universal Declaration of Human Rights affirms:
“All human beings are born free and equal in dignity and rights.” Refugees and asylumseekers are thus entitled to two partially overlapping sets of rights: those which States
are obliged to respect, protect and fulfill under international human rights law, and the
specific rights of refugees.
Under international human rights law, some guarantees, such as the prohibitions of
torture and slavery, cannot be restricted or suspended for any reason. Others may be
derogated under specific conditions, such as to uphold public order or health or protect
the rights of others. Derogations must not be applied in a discriminatory manner, must
be officially proclaimed and in accordance with the law. The Convention against
Torture and the Convention on the Rights of the Child are human rights instruments
that provide important protections to asylum-seekers and refugees. Other human rights
treaties also complement international refugee law in important ways, many of which
have optional protocols that are relevant and play an important role in protecting
refugees.
• The rights in the International Covenant on Civil and Political Rights (ICCPR)
are to be enjoyed on a non-discriminatory basis, and nearly all of its provisions apply
to everyone within a State’s territory or under its jurisdiction. It includes the right not
to be subjected to torture, cruel, inhuman, or degrading treatment, which has been
interpreted to prohibit return to such treatment. Other civil and political rights include
the right to life; the right to liberty and security of person; to liberty of movement within
the State; to protection from expulsion, which shall only be undertaken pursuant to a
decision reached in accordance with law; and to equal protection of the law.
• The International Covenant on Economic, Social and Cultural Rights (ICESCR)
establishes the principle of non-discrimination in the context of economic, social and
cultural rights. It commits States to working progressively to realize rights to an
adequate standard of living, to the highest attainable standard of physical and mental
health, and to education, among others.
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• The Convention on the Rights of Persons with Disabilities specifically requires
States parties to ensure the protection and safety of persons with disabilities in
situations of risk, including during armed conflict and humanitarian emergencies.
• The International Convention for the Protection of All Persons from Enforced
Disappearance requires States parties to make enforced disappearance a criminal
offence and bring those responsible for it to justice. The Convention protects
individuals from extradition if there are substantial grounds for believing that
extradition has been requested with the aim of prosecuting a person on account of their
sex, race, religion, nationality, ethnic origin, political opinions or membership of a
particular social group, or if compliance with the request would cause harm to that
person for any of those reasons. It also protects people from being forcibly returned to
a State where there are substantial grounds for believing they would be at risk of
enforced disappearance.
Every year, the General Assembly considers a report on UNHCR’s work and adopts a
resolution on this subject. It has also adopted numerous resolutions on specific aspects
of refugee protection, such as unaccompanied refugee minors, human rights and mass
exoduses, and the situation of specific countries receiving large flows of refugees.
5.13 SUMMARY
Although these international instruments have made the provisions affecting the status
of refugees, the legal basis for the protection of refugees presently is founded in the
Statute of the Office of the UNHCR (1950) and the Refugee Convention of 1951 and
it’s Protocol of 1967.
Today, over 70 years later, UNHRC is still functioning, protecting and assisting
refugees around the world. In 1954, UNHCR won the Nobel Peace Prize for its groundbreaking work in Europe. UNHCR now has more than 17,878 personnel working in
132 countries.
The Convention Relating to the Status of Refugees marked its 70th anniversary on July
28, 2021. Currently, there are 149 States Parties to one or both of the instruments and
India is not one of them. It has formed the foundation of the modern international legal
system designed to protect people who have to flee their countries because of
persecution or conflict. In view of the increasing recognition of the fundamental
significance of the Convention and the Protocol for the protection of refugees and for
the establishment of minimum standards for their treatment, it is important that their
provisions be known as widely as possible, both by refugees and by all those concerned
with refugee problems.
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5.14 EXERCISE
1. Who is called a refugee?
2. What is the objective of UNHCR?
3. What are the Conventions relating to international refugee law?
4. Which article of UDHR deals with rights of the refugee?
5. Explain the grounds for cessation of refugee status?
5.15 REFERENCE
The 1951 Convention Relating to the Status of Refugees
The 1967 Protocol Relating to the Status of Refugees
Dr. H.O. Agarwal - “International Law & Human Rights, Central Law
Publications, Allahabad
Puneet Pathak -International Humanitarian and Refugee Law, EBC
Publications
Manoj Kumar Sinha -Handbook of Legal Instruments on International Human
Rights and Refugee Laws, Lexis Nexis
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6.1 OBJECTIVE
This unit deals with international humanitarian law which outlines the conduct during
war situations around the globe. In this study material, you should be able to;





Describe the meaning and concept of international humanitarian law;
Trace the evolution of international humanitarian law;
Define the sources of humanitarian law such as treaties, customary law,
and general principles;
Explain the relationship between international humanitarian law and
international human rights.

6.2 INTRODUCTION
The term ‘international humanitarian law’ refers to the current understanding of the ius
in bello – the laws concerning the conduct of warfare. The International Committee of
the Red Cross (ICRC), which is considered to have a special relationship with
international humanitarian law as its guardian and promoter, describes it in the
following manner:
“International humanitarian law is part of the body of international law that
governs relations between states. It aims to protect persons who are not or are no longer
taking part in hostilities, the sick and wounded, prisoners and civilians, and to define
the rights and obligations of the parties to a conflict in the conduct of hostilities.”
International humanitarian law (IHL) is a set of rules that seeks, for humanitarian
reasons, to limit the effects of armed conflict. It protects persons who are not, or are no
longer, participating in hostilities, and imposes limits on the means and methods of
warfare. International humanitarian law is also known as ‘the law of war’ or ‘the law
of armed conflict’. It is part of international law, which is the body of rules governing
relations between States. International law is contained in agreements between States
– treaties or conventions –, in customary rules, which consist of State practice
considered by them as legally binding, and in general principles.
International humanitarian law applies to armed conflicts. It does not regulate whether
a State may use force; this is governed by an important, but distinct, part of international
law set out in the United Nations Charter.
6.3 ORIGIN
The term 'humanitarian law' is of relatively recent origin. The Geneva Conventions of
1949 did not use the term humanitarian law; they mentioned only humanitarian
activities and humanitarian organizations. Although publicists started using the term
'humanitarian law' in the early 1950s, the term appeared perhaps for the first time in
1965 in Resolution XXVIII of the XXII International Red Cross Conference held in
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Vienna. These humanitarian rules are inspired by principles of humanity and they are
meant to avoid human suffering, barbarism, and brutality in armed conflicts.
International humanitarian law is rooted in the rules of ancient civilizations and
religions – warfare has always been subject to certain principles and customs. Universal
codification of international humanitarian law began in the nineteenth century. Since
then, States have agreed to a series of practical rules, based on the bitter experience of
modern warfare. These rules strike a careful balance between humanitarian concerns
and the military requirements of States. As the international community has grown, an
increasing number of states have contributed to the development and evolution of those
rules. International humanitarian law forms today a universal body of law.
6.4 APPLICATION
International humanitarian law applies only to armed conflict; it does not cover internal
tensions or disturbances such as isolated acts of violence. The law applies only once a
conflict has begun, and then equally to all sides regardless of who started the fighting.
International humanitarian law distinguishes between international and noninternational armed conflict.
International armed conflicts are those in which at least two States are involved. They
are subject to a wide range of rules, including those set out in the four Geneva
Conventions and Additional Protocol I.
Non-international armed conflicts are those restricted to the territory of a single State,
involving either regular armed forces fighting groups of armed dissidents or armed
groups fighting each other. A more limited range of rules apply to internal armed
conflicts and are laid down in Article 3 common to the four Geneva Conventions as
well as in Additional Protocol II.
6.4.1 International Humanitarian Law and Human Rights
It is important to differentiate between international humanitarian law and human rights
law. International humanitarian law has much in common with the law of human rights
since both the bodies of rules are concerned with the protection of the individuals;
nevertheless, there are important differences between the two. The first difference is
that while international humanitarian law is applied during the time of war or armed
conflicts alone, the law of human rights is applied in peacetime. The second difference
is that while a State which becomes a party to a human rights treaty assumes an
obligation to treat all persons within the jurisdiction under the provisions of the treaty;
humanitarian treaties, by contrast, are binding only between States which are parties to
those treaties. However, once it is established that a humanitarian law treaty is binding
upon States on both sides in a conflict, the application of the treaty is not dependent
upon reciprocity. The fact that one side of a conflict violates humanitarian law does not
justify its adversary in disregarding that law.
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Thus, the law of human rights and humanitarian law are different from one another
because they are applied in entirely different circumstances. However, both are based
on human considerations, and therefore the subject of both laws is the protection of
human beings. The International Court of Justice in the Nicaragua case had observed
that the principles of humanitarian law are identical with the elementary consideration
of humanity. So, there is a close relationship between the two. The General Assembly
of the United Nations has adopted quite several resolutions regarding humanitarian law
under the title of 'Respect of Human Rights in Armed Conflicts', thus emphasizing for
obvious reasons the close inter-relationship existing between them. Due to their diverse
historical origins and their different fields of application it neither can be regarded that
the protection of human rights is a special field of humanitarian law nor humanitarian
law as a branch of human rights law.
6.5 EVOLUTION
International humanitarian law has a brief but eventful history. It was not until the
second half of the nineteenth century that nations agreed on international rules to avoid
needless suffering in wars-rules they bound themselves to observe in a Convention.
Since then, the changing character of armed conflict and the destructive potential of
modern weapons have made necessary many revisions and extensions of humanitarian
law in long and patient negotiations.
The evolution of international law related to the protection of war victims and the
conduct of the war has been strongly affected by the development of human rights legal
protection after the Second World War. The adoption of important international
instruments in the field of human rights such as the Universal Declaration of Human
Rights (1948), the European Convention on Human Rights (1950), and the
International Covenant on Civil and Political Rights (1966)-contributed to affirming
the idea that everyone is entitled to the enjoyment of human rights, whether in time of
peace or war.
During wartime or public emergency, however, the enjoyment of certain human rights
may be restricted under certain circumstances. Article 4 of the International Covenant
on Civil and Political Rights allows States to take measures temporarily derogating
from some of their obligations under the Covenant "in time of public emergency which
threatens the life of the nation", but only "to the extent strictly required by the
exigencies of the situation". Article 15 of the European Convention on human rights
contains a similar rule. Annually the Sub- Commission on the Prevention of
Discrimination and Protection of Minorities carries out a review of states of emergency
and respect for human rights during such situations. However, the need of safeguarding
human rights even during wartime has been fully recognized; article 3 of the four
Geneva Conventions on humanitarian law of 1949 provides that in times of armed
conflict persons protected by the conventions should "in all circumstances be treated
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humanely, without any adverse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar criteria".
Three main currents have contributed to the making of international humanitarian law.
They are the "law of Geneva", represented by the International Conventions and
Protocols established under the guidance of the International Committee of the Red
Cross (ICRC) with the protection of the victims of conflict as their central concern; the
"law of The Hague", based on the results of the Peace Conferences in the capital of the
Netherlands in 1899 and 1907, which dealt principally with the permissible means and
methods of war; and the efforts of the United Nations to ensure that human rights are
respected in armed conflicts and to limit the use of certain weapons.
6.5.1 The Beginning
As French and Austrian armies fought the battle of Solferino in northern Italy in June
1859, the idea of international action to limit the suffering of the sick and wounded in
wars was born in the mind of Henri Dunant, a young Swiss citizen. Dunant found
himself, more or less by accident, among thousands of French and Austrian wounded
after the battle, and with a few other volunteers did what he could to ease their suffering.
Appalled by what he had seen, he then wrote a book titled Un souvenir de Solferino,
published in 1862, in which he suggested that national societies should be created to
care for the sick and wounded irrespective of their race, nationality, or religion. He also
proposed that States should make a treaty recognizing the work of these organizations
and guaranteeing better treatment for the wounded.
With four friends, Henri Dunant then set up the International Committee for Aid to the
Wounded (later renamed the International Committee of the Red Cross). Dunant's ideas
met a wide response. In several countries, national societies were founded and at a
diplomatic conference in Geneva in 1864, the delegates of 16 European nations adopted
the Convention for the Amelioration of the Condition of the Wounded in Armies in the
Field. This document, the First Geneva Convention, enshrined the principles of
universality and tolerance in matters of race, nationality, and religion. The emblem, a
red cross on a white field, was adopted as the distinguishing mark of military medical
personnel. In Islamic countries, the emblem is a red crescent on a white field. Medical
staff and installations were from this time on to be considered neutral. The Convention
formally laid the foundations of international humanitarian law. The Convention
provides for: the immunity from capture and destruction of all establishments for the
treatment of wounded and sick soldiers and their personnel; the impartial reception and
treatment of all combatants; the protection of civilians rendering aid to the wounded;
and recognition of the Red Cross as a means of identifying persons and equipment
covered by the agreement.
The need to give broader scope to the Geneva Convention was soon evident. In 1868,
a new draft convention was drawn up with the idea of extending the principles adopted
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four years earlier to maritime conflicts. In another move, the St. Petersburg Declaration
of 1868 called on States not to use arms which cause unnecessary suffering. The
Declaration prohibited the use of explosive bullets.
6.5.2 Hague Conventions of 1899 and 1907
In 1899, the so-called Peace Conference at the Hague was convened on the personal
initiative of the Emperor Nicholas II of Russia. The Conference met from May 18 to
July 29, 1899, and 26 nations took part in the Conference. The Conference resulted in
the adoption of three important conventions. Firstly, the conventions for the Pacific
Settlement of International Disputes, Secondly, the Convention concerning the Laws
and Customs of War on Land, and Thirdly, the Convention concerning the adaptation
of the Geneva Convention to Naval Warfare. These conventions may be called codes.
In addition to them, three declarations of minor value were also adopted by the Peace
Conference. One prohibited the use of asphyxiating gases, another prohibited the use
of expanding bullets (dumdums), and another prohibited the discharges of projectiles
or explosives from balloons.
The Second Hague Peace Conference of 1907 though first proposed by U.S. President
Roosevelt was officially convened by Nicholas II. The Conference which met from
June 15 to October 18, 1907, and was attended by the representatives of 44 States,
produced thirteen conventions. While the three conventions, namely, that for the
Pacific Settlement of International Disputes, that concerning the Laws and Customs of
War on Land, and that concerning the adaptation of the principles of the Geneva
Convention to Maritime War took the place of three corresponding conventions of the
First Hague Peace Conference, the other ten conventions were entirely new. Apart from
the conventions on the limitation of the employment of force for the recovery of
contract debts and the opening of hostilities, they were devoted to the regulations of
rules of warfare and neutrality in the war on land and sea.
The Hague Convention No. IV of 1907 concerning the Regulations respecting the laws
and customs of war on land attempted to humanize warfare and to codify the laws of
war. Its preamble laid down that:
“Until a more complete code of the laws of war has been issued, the inhabitants
and the belligerents remain under the protection and the rule of the principles of the
law of nations, as they result from the usages established among civilized peoples, from
the laws of humanity, and the dictates of public conscience.”
The above Preamble was supplemented by two principles that were related to the
principle of humanity which are:
1. The right of belligerents to adopt means of injuring the enemy is not
unlimited (Article 22 of the Hague Regulations).
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2. Belligerents are forbidden to employ arms, projectiles, or material calculated
to cause unnecessary suffering. (Article 23(e) of the Hague Regulations).
The above principles are closely connected with the principles of humanity. In the
conduct of war, each party is required to follow the rule that the lawful use of a weapon
or method of harming the enemy shall not outweigh the military purposes achieved
through their employment. The victims of war-wounded, sick, and shipwrecked
members of armed forces, and civilian persons must be granted the maximum possible
protection, and therefore rules to protect the victims of war were made. Rules
concerning the protection of prisoners of war were also made which later became the
subject of a new General Red Cross Convention Relating to Treatment of Prisoners of
War in 1929.
It is to be noted that the rules laid down in the Hague Conventions as to the conduct of
war were frequently disregarded in practice by many warring parties in varying
degrees. The process of disregard started during the First World War with the beginning
of economic warfare directed against the whole population. The distinction between
the armed forces and the civilian population was not made. Other provisions of the
conventions such as the use of gases were also violated. The result is that the rules
made by the Hague Conventions which laid down the foundations of the law of war
were exhausted because of the instances of their non-observance. Cases of observance
did not save them from at least partial distinction.
6.5.3 Geneva Conventions of 1949
The Spanish Civil War (1936-1939) and the Second World War (1939-1945) provided
compelling evidence of the need to bring international humanitarian law once again
into line with the changing character of warfare.
During the Second World War shocking crimes were committed against humanity. A
regime of complete lawlessness and tyranny was established. Warring parties
barbarously negated human values and dignity. At the end of the war, atomic bombs
were dropped over the Japanese cities of Hiroshima and Nagasaki by the United States
air force, and the Germans made use of V-2 bombs fired from the continent against
England. Purposeful destruction of civilian targets such as residential areas hundreds
of miles behind the frontlines, use of long-distance rockets and atomic bombs against
enemy territory without discriminating between targets were measures that have put an
end to the inviolability of civilians and destroyed the basic distinction of the law of
war, i.e., the difference between the armed forces and the civilian population and
between military and non-military objectives. Belligerents frequently abused the
principles contained in the earlier Conventions and therefore, it was decided to extend
and codify the existing provisions in an International Red Cross Conference in
Stockholm held on August 23 to 30, 1948. The Conference developed four Conventions
which were approved in Geneva on August 12, 1949. These Conventions were:
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1. First Convention for the Amelioration of the Condition of the Wounded, Sick in
Armed Forces in the Field.
2. Second Convention for Amelioration of the Condition of the Wounded, Sick, and
Ship-wrecked Members of the Armed Forces at Sea.
3. Third Convention Relative to the Treatment of the Prisoners of War
4. Fourth Convention Relative to the Protection of Civilian Persons in Time of War.
All the above Conventions came into force on October 21, 1950. One of the purposes
of these Conventions was to reduce or limit the suffering of individuals, and to
circumscribe the area within which the savagery of armed conflict is permissible. These
Conventions provided several humanitarian rules to various classes of persons such as
the wounded and sick in armed forces in the field as well as at sea, prisoners of war,
and civilian persons in times of war. These Conventions also imposed corresponding
duties upon the protecting power, the International Committee of the Red Cross, and
other humanitarian organizations. The above conventions apply only to international
armed conflicts which have been defined under Article 2 of all the four Conventions as
all cases of declared war or of any other armed conflict which may arise between two
or more of the High Contracting Parties even if the state of war is not recognized by
any of them. The Conventions also apply to those armed conflicts where peoples are
fighting against colonial domination and alien occupation and racist regimes in the
exercise of their right to self-determination.
Hague Law and the Geneva Law applicable in armed conflict have become so closely
interrelated that they are considered to have gradually formed one single complete
system, known today as International Humanitarian Law.
It was realized that the Geneva Conventions of 1949 are not sufficiently broad in scope
to cover all armed conflicts. The United Nations Conference on Human Rights of 1968
held in Tehran stated that massive denial of human rights, arising out of aggression or
any armed conflict with their tragic consequences, and resulting in untold human
misery, endanger reactions which could engulf the world in ever-growing hostilities. It
was stressed that the international community must co-operate in eradicating such
scourge. The resolution entitled 'Human Rights in Armed Conflicts' affirmed that even
during the periods of internal armed conflicts humanitarian principles must prevail, and
therefore, it called for measures to ensure better protection of civilians, prisoners of
war, and combatants in all armed conflicts.
General Assembly recognized the necessity of the application of basic humanitarian
law principles in all armed conflicts and took note of the Tehran Conference, invited
the Secretary-General to study (a) steps which could be taken to secure better
application of existing humanitarian international conventions and rules in armed
conflicts, and (b) the need for additional conventions or other legal instruments to
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ensure better protection of civilians, prisoners and combatants in all armed conflicts.
The Secretary-General submitted reports in 1969 and 1970 on Human Rights in Armed
Conflicts. The second report submitted in 1970 called for updating the law of armed
conflicts.
The International Committee of Red Cross (ICRC) became active to update the
humanitarian law. A Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable to Armed Conflicts was held in 1974 in
Geneva. It held annual sessions until 1977 when it adopted on June 8, 1977, two
Additional Protocols to the Geneva Conventions of 1949 under the auspices of the
ICRC. Protocol I deals with the protection of victims of international armed conflicts
including specific provisions for the protection of journalists engaged in dangerous
professional missions in conflict areas. Protocol II deals with the protection of victims
of non-international armed conflicts that take place between a Contracting party's
armed forces and other armed groups in its territory. However, the Protocol does not
apply in the cases of internal disturbances caused by riots, isolated and sporadic acts of
violence, and other acts of similar nature as not being armed conflicts. These two
Protocols incorporated certain elements from the International Covenants on Human
Rights (1966), Universal Declaration of Human Rights (1948), and European
Convention on Human Rights (1950). The two Protocols opened for signatures on
December 12, 1977, in Berne. Protocol I came into force on December 7, 1979. It is to
be noted that the two Additional Protocols have not so far been universally ratified
especially the Second Protocol.
On 31 December 1990, 164 States were parties to the Geneva Conventions, while 99
states had ratified or acceded to Protocol I and 89 States had ratified or acceded to
Protocol II. At the United Nations General Assembly's request, the Secretary-General
of the United Nations reports periodically on the state of acceptance of the Protocols.
In prohibiting the use of methods and means of warfare that may cause superfluous
injury, unnecessary suffering, and widespread, long-term, and severe damage to the
environment, Protocol I marks the end of the separation between the "law of Geneva"
and the "law of The Hague". Any combatant who falls into the hands of the adversary
shall be considered as a prisoner of war, and the measures for the protection of prisoners
are described. However, neither spies nor mercenaries have the right to prisoner-of-war
status. Protocol I provides for the protection of civilians as well as for those civilians
who fall into the hands of the adversary. The parties to a conflict must always
distinguish between civilians and combatants. Starvation of civilians and attacks on the
natural environment are specifically prohibited.
There are special measures for the protection of women and children, and journalists
on dangerous missions are to be treated as civilians. Particularly favorable treatment is
also granted to medical personnel, whether civilian or religious and to the transport of
their equipment and supplies. Similar rules are included in Protocol II concerning
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situations of internal armed conflict. Protocol II contains rules relating to the victims
of non-international armed conflicts and thus completes the basic principles laid down
in article 3 (annex to the 1949 Convention).
6.5.4 Third Additional Protocol to the Geneva Conventions (2005)
In a diplomatic conference, the Member States on December 8, 2005, adopted the Third
Additional Protocol to the Geneva Conventions wherein it recognized the red crystal,
in addition to the Red Cross and Red Crescent, as an additional distinctive emblem for
national relief. The distinctive emblems shall enjoy equal status. The use of the red
crystal, the Third Protocol emblem, became highly politicized and some States objected
to the new emblem's creation. Although many parties had hoped to adopt the Third
Protocol by consensus, some Islamic States voted against its adoption, while others
abstained. In the year 2006, the Sixth Committee of the General Assembly took note
of the issue when it adopted a resolution on the Status of the Protocol additional to the
1949 Geneva Conventions. The crystal, crescent, and cross all have the same meaning.
The purpose is to make combatants aware that the peoples, buildings, and vehicles with
the symbols are protected under the 1949 Geneva Conventions and should not be fired
upon.
The four Geneva Conventions of 1949 and their three Additional Protocols presently
form the basis and main source of international humanitarian law. They contain several
provisions for the protection of certain categories of persons which the parties to armed
conflicts are required to observe in the interest of humanity. They are required to be
effectively implemented with the cooperation of States. States Party to the Geneva
Conventions of 1949 and their Additional Protocols of 1977 require the States Party to
enact national legislation to make serious violations of these treaties punishable
offenses. Administrative measures may also be taken as long as national legislation is
not enacted. Further, States are also required to disseminate the text of these treaties as
widely as possible in their respective countries. (Article 49, 50, 129 and 146 of the
First, Second, Third and Fourth Geneva Conventions of 1949 respectively and Article
80 of the Additional Protocol I of 1977)
India has ratified the four Geneva Conventions of 1949 in 1959 and enacted the Indian
Geneva Conventions Act in 1960 incorporating them in the Indian legal system.
6.6 INTERNATIONAL CUSTOM
A comprehensive study by the International Committee of the Red Cross (ICRC) on
IHL and customary law indicates that the majority of rules enshrined in treaty law have
received widespread acceptance and have had a far-reaching effect on practice. They
thus have the force of customary law. Some provisions in the Hague and Geneva
Conventions were reflections of existing customary law, whereas others have
developed into customary law. They are therefore binding on all states regardless of
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ratification, and also on armed opposition groups in the case of non-international armed
conflict. The application of customary international law is particularly significant for
non-international armed conflicts, as treaty law has remained limited in this area.
Customary law does not necessarily predate treaty law; it may also develop after the
conclusion of a treaty or crystallize at the moment of its conclusion. For example, a
belligerent State may have ratified neither the 1980 Convention on Certain
Conventional Weapons nor Additional Protocol I, which prohibits the use of “weapons,
projectiles and material and methods of warfare of a nature to cause superfluous injury
or unnecessary suffering.” There is, however, a universally recognized customary
prohibition against such means and methods of warfare. Thus, that State would be
prohibited from using such munitions under customary humanitarian law.
The advantage of customary international humanitarian law is that it is a dynamic body
of law constantly evolving in tandem with State practice and legal opinion. Customary
law can therefore adapt much more quickly to new challenges and developments than
treaty law, any change or development of which requires international negotiations
followed by the formal adoption and ratification of an agreed text. Also, while treaties
apply only to those States that have ratified them, customary law is binding on all
parties to an armed conflict irrespective of their treaty obligations. Customary law is
relevant not only where an existing treaty has not been ratified by a State party to an
international armed conflict; it is particularly relevant in situations of non-international
armed conflict because these are regulated by far fewer treaty rules than international
armed conflicts, as explained above.
The disadvantage of customary law is that it is not based on a written agreement and,
consequently, that it is not easy to determine to what extent a particular rule has attained
customary status. In reality, State practice tends to be examined and customs identified
by national and international courts and tribunals tasked with the interpretation and
adjudication of international law. The ICRC’s extensive study on this customary law is
also a widely recognized source of reference in this respect.
The fact that customary law is not written does not mean that it is less binding than
treaty law. The difference lies in the source, not in the binding force of the resulting
obligations. For example, the International Military Tribunal at Nuremberg, in the trials
following World War II, held not only that the 1907 Hague Regulations themselves
had attained customary nature and were binding on all States irrespective of ratification
and reciprocity, but also that individuals could be held criminally responsible and
punished for violating their provisions as a matter of customary international law.
Similarly, the International Criminal Tribunal for the former Yugoslavia has based
many of its judgments on rules and principles of international humanitarian law not
spelled out in the treaty law applicable to the case at hand but considered to be binding
as a matter of customary law.
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6.7 GENERAL PRINCIPLES OF LAW
International humanitarian law recognizes a number of jus cogens norms, from which
no derogation is allowed. There is no agreed definition or list of general principles of
law. In essence, the term refers to legal principles that are recognized in all developed
national legal systems, such as the duty to act in good faith, the right of selfpreservation, and the non-retroactivity of criminal law. General principles of law are
difficult to identify with sufficient accuracy and therefore do not play a prominent role
in the implementation of IHL. Once authoritatively identified, however, general
principles of law can be of decisive importance because they give rise to independent
international obligations.
6.8 PROVISIONS AND PRINCIPLES PROTECTING CIVILIANS
A ‘civilian’ is defined as ‘any person not belonging to the armed forces, including nonnationals and refugees (Additional Protocol I, Art 50(1)).


The principle of distinction protects civilian persons and civilian objects from
the effects of military operations. It requires parties to an armed conflict to
distinguish at all times and under all circumstances between combatants and
military objectives on the one hand and civilians and civilian objects on the
other – and to only target the former. It also requires that civilians lose such
protection should they take a direct part in hostilities. The principle of
distinction has also been found by the ICRC to be reflected in state practice and
thus an established norm of customary international law in both international
and non-international armed conflicts.



Necessity and proportionality are established principles introduced in
humanitarian law. A belligerent can apply only the amount and kind of force
necessary to defeat the enemy. Further, attacks on military objects must not
cause loss of civilian life considered excessive concerning the direct military
advantage anticipated. Every feasible precaution must be taken by commanders
to avoid civilian causalities. The ICRC has also found the principle of
proportionality to form part of customary international law in international and
non-international armed conflicts.



The principle of humane treatment requires that civilians are treated humanely
at all times. Common Article 3 of the Geneva Conventions prohibits violence
to life and person (including cruel treatment and torture), the taking of hostages,
humiliating and degrading treatment, and execution without regular trial against
non-combatants, including persons hors de combat (wounded, sick, and
shipwrecked). Civilians are entitled to respect for their physical and mental
integrity, their honour, family rights, religious convictions and practices, and
their manners and customs. This principle of humane treatment has been
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affirmed by the ICRC as a norm of customary international law applicable in
both international and non-international armed conflicts.


The principle of non-discrimination is a core principle of IHL. Adverse
distinction based on race, nationality, religious belief, or political opinion is
prohibited in the treatment of prisoners of war, civilians, and persons hors de
combat. All protected persons shall be treated with the same consideration by
parties to the conflict, without distinction based on race, religion, sex, or
political opinion. Every person affected by armed conflict is entitled to his/her
fundamental rights and guarantees, without discrimination. The prohibition
against adverse distinction is considered by the ICRC as part of customary
international law in international and non-international armed conflict.



Women and children are granted preferential treatment, respect, and protection.
Women must be protected from rape or any form of indecent assault. Children
under the age of 18 must not be allowed to take part in hostilities.

6.9 SUMMARY
Armed conflict-internal and international, is the cruellest reality of the twentieth
century. Despite all the efforts that have been made to put peaceful negotiation
permanently in the place of the resort to arms, the toll of human suffering, death, and
destruction, which wars inevitably bring, continues to grow. The prevention of armed
conflict is and must remain, the first purpose of international cooperation. The second
is to preserve humanity in the face of the reality of war. That is the purpose of
international humanitarian law. In a little more than 100 years, an impressive body of
international humanitarian treaty law has been established. There are today clear limits
to the types of activities that will be tolerated in armed conflict. However, treaties and
conventions even when solemnly ratified, cannot save lives, prevent ill-treatment, or
protect the property of innocent people unless the will exists to apply these agreements
in all conditions. Nor will they be effective unless everyone directly involved,
combatants and civilians alike realize that the basic issue is one of respecting
fundamental human rights.
6.10 EXERCISE
1. How do you define international humanitarian law?
2. Where and how did the concept of humanitarian law originate?
3. Explain the international treaties, conventions, protocols regarding
humanitarian law.
4. Describe international customary law as a source of international humanitarian
law.
5. Explain the protections provided to the civilians in the time of war.
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