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Unit-1
Introduction to Indian Contract Act, 1872
Structure :
1.1 Learning Objectives
1.2 Introduction
1.3 Objective
1.4 Historical Perspective
1.5 Statutory Framework of The Contract Act
1.6 Standard Form Contract and privity of Contract
1.7 Interpretation Clause
1.8 Kinds of contract Based on: validity, formation & performance
1.8.1 Types of Contracts on the Basis of Validity
1.8.2 Types of Contracts on The Basis Of Formation
1.8.3 Types of Contracts on The Basis of Performance
1.9 Essentials of a Valid Contract
1.10 Let’s Sum-Up
1.11 Model Questions

1.1 Learning objectives
This section aims at providing basic understanding about the importance of Laws of
Contract in our day today life and its objectives, structure, and legal aspects of business.
After reading this section, you should be able to answer the following questions:





What is the necessity of Contract Laws in our life and its implications in the
business world?
What were the circumstances which paved the way for drafting Contract Act?
What is the Statutory Framework of the Statute?
What is standard form of Contract?

1.2 Introduction
In our day today and in the business world, every person who is responsible for making
the contract with the clients, service providers, suppliers, or willing to buy a product or
hire a house on lease should have sufficient knowledge of the law of contract as all
business transactions are based on contracts which are regulated under the law of
contract. Therefore, it is always essential for a person to manage the contract
effectively, whereby many unforeseen legal issues may be avoided. The Parties
Involved in a contract may set forth their terms and conditions beforehand in
consonance with the contract laws.
Odisha State Open University
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The law of contract entails all the relevant points to the contracting parties, which helps
them for a greater understanding of the legal and managerial issues in contract
formulation, performance, and enforcement so that they can prevent themselves from
committing any mistake, which is quite common among contracting parties.

1.3 Objective
The objective of the Contract Act is as follows.


To govern, regulate and provide a framework for making contract.



To ensure that the rights and obligation arising out of any contract shall be
honored by the parties to the contract.



To make remedies available to the affected parties.

1.4 Historical Perspective
The History of the Act mainly focuses onto the growing economic transactions in the
Indian market where barter system was prevalent. With the growing economic
transactions barter system and the principle of mutual give and take was losing its
relevance. Many of the times because of unavailability of a codified structure
obligations were not performed by many parties neither there was any remedial measure
existed to compensate the affected. Thus, it was thought by many that the need of the
hour is a codified law for formation, regulation, and performance of contract.
Subsequently The Indian Contract Act, 1872 was enacted on 25th April 1872 and came
into force on the 1st of September 1872. The Indian Contract is based on the English
Common Laws.

1.5 Statutory Framework of the Contract Act
The Indian contract Act, 1872 is divided into 10 chapters. Section 1 and 2, named as
preliminary contains the short title, extent, commencement, and the interpretation
clause. Chapter-I contains laws relating to communication, acceptance, and revocation
of proposal, which starts from Section 3 to 9. Chapter-2 which talks about Contract,
voidable contract and void Agreement runs from Section 10 to 30. Chapter-III speaks
about contingent contract which runs from Section 31 to 36. Chapter-IV which runs
from 37 to 67 provides laws relating to performance of contract. Chapter-V deals with
certain relation resembling those created by contract and run it runs from 68 to 72.
Chapter-VI explains about breach and the consequences, which runs from Section 73 to
75. Chapter-VIII Talks about indemnity and guarantee and runs from Section 124 to
147. Chapter-IX and Chapter-X deals with Bailment and Agency respectively, which
runs from Section 148 to 181 and Section 182 to 238 respectively.
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1.6 Standard Form Contract and privity of Contract
Standard Form Contract : Standard form contract which sometimes called as an
‘adhesion contract’ or ‘boilerplate contract’ or ‘compulsory contract’ or ‘private
legislation’. It is a contract between two parties which does not allow the other for any
further negotiation. In this of contract the other party must accept all the terms and
conditions provided by the party as it is. Rail tickets, insurance contracts, lottery tickets
and mail order sales contracts are appropriate examples of standard form of contract.
Privity of contract : “Privity of contract” means party to the contract. The doctrine of
privity says that the right and duty arising out of any contract is only limited to the party
doesn’t affect any third party beyond the contract. In other words, it means that a
contract is a contract between the parties only and no third party can sue upon it even if
the contract is made for the benefit of a third party.

1.7 Interpretation Clause
Interpretation clause contains all the necessary definitions having paramount importance
in giving appropriate meaning to the statute. In The Indian Contract Act Section 2
contains all the definitions, which is as follows.
Definitions
Proposal [2 (a)] -- When one person signifies to another his willingness to do or to
abstain from doing anything, with a view to obtaining the assent of that other to such act
or abstinence, he is said to make a proposal.
Promise [2 (b)] -- When a person to whom the proposal is made, signifies his assent
thereto, the proposal is said to be accepted. a proposal, when a accepted, becomes a
promise.
Promisee [2(c)] -- The person making the proposal is called the “promisor”, and the
person accepting the proposal is called “promisee”.
Consideration [2 (d)] -- When, at the desire of the promisor, the promisee or any other
person has done or abstained from doing, or does or abstains from doing, or promises to
do or
to abstain from doing, something, such act or abstinence or promise is called a
consideration for the promise.
Agreement [2 (e)] -- every promise and every set of promises, forming the
consideration for each other, is an agreement.
Reciprocal Promises [2 (f)] -- Promises which form the consideration or part of the
consideration for each other, are called reciprocal promises.
Void Agreement [2(g)] -- an agreement not enforceable by law is said to be void.
contract [2(h)] -- an agreement enforceable by law is a contract.
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voidable contract [2(i)] -- an agreement which is enforceable by law at the option of
one or more of the parties thereto, but not at the option of the other or others, is a
voidable contract.
Unenforceable Contract [2 (j)] -- a contract which ceases to be enforceable by law
becomes void when it ceases to be enforceable.
Meaning of the Contract as per Indian Contract Act, 1872
A contract defined under Section-2(h) of The Contract Act, 1872(hereinafter referred
to as “the act”) means “any agreement which is enforceable by law”. Contracts can be
written by using formal or informal terms, or could be entirely verbal or spoken.
According to Salmond, “A contract is an agreement creating and defining obligation
between two or more persons by which rights are acquired by one or more acts
or forbearance on the part of others”.

1.8 Kinds of contract Based on: validity, formation & performance
Contracts are broadly classified into three different categories, as follows :


Contracts based on the validity or legal effects – Contracts that are based on legal
implications fall in this category of contracts.



Contracts based on formation or mode of creation – When a contract is created,
various aspects are taken into consideration, like whether it is a written contract or
not, etc.



Contracts based on performance or execution – The signing parties perform their
duties based on the contractual agreement, and contract execution is the process
that defines it.

1.8.1 Types of Contracts on the Basis of Validity
1. Void Contract – When the consent is obtained by mistake such agreement is
void and it can’t be avoided at the option of either party. The valid contract
definition says it is a contract which is enforceable by the law. For a contract to
be enforceable, it has to meet the requirements of section 10 of the Indian
contracts Act 1872, which are:
a. A lawful offer and acceptance must exist to form a valid contract. In
section 2(a), the definition of an offer is specified. Section 2(b) states that
after an offer is accepted, it becomes a promise.
b. There is a lawful consideration to it, which is defined in section 2(d).
Consideration is something to be given in return to the promisor and is
the foundation of every contract. Without consideration, the contract
does not exist. The consideration should not be immoral, unlawful, or
against public policy.
c. The signing parties must be competent, which is defined as:
i. They must be a major, i.e. 18 years or above.
Odisha State Open University
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ii. They must possess a sound mind.
iii. They are not disqualified by the law.
d. Parties have free consent, as defined in section 14 of the act.
3. Voidable Contracts – When Contract is obtained by coercion, undue influence,
fraud or misrepresentation. But this can be avoided at the option of the party whose
consent is obtained by coercion, undue influence, fraud or misrepresentation. A
voidable contract has all the elements of a valid and enforceable contract but has
some flaws that could enable either party to void it. In such a contract, either of the
parties has a choice of avoiding their duties. Some of the examples where a void
contract becomes voidable are:
a. Either of the parties is a minor.
b. There is an injured party involved.
c. The consent of one party was not free.
d. One party was suffering from a legal disability.
e. Any of the parties was a victim of fraud at the time of execution of the contract.
The difference between valid and voidable contracts is that a void contract is not
enforceable by law at any cost, but a voidable contract is treated as void only if a
party chooses to treat it as voidable by opposing the enforcement of the contract.
4. Unenforceable Contract – An agreement which is not enforceable by law is
unenforceable contract. These contracts are good in substance, but due to some
technical flaws, they are not enforceable by the law. The flaws could be:
a. Absence of writing
b. No registration
c. Absence of proper stamp
d. Time-barred due to the law of limitation
e. Ambiguous terms of the contract
f. One of the parties has a voidable contract.
Such contracts cannot be enforced against any of the parties involved.
5. Illegal/ Unlawful contract – A contract whose object and consideration are
forbidden by law is called as an illegal contract. An agreement may be unlawful or
illegal, as outlined in section 23 of the act. A contract that breaks some rule that is
criminal or is against public policy is deemed as illegal.
One must distinguish between a void and an illegal contract. An illegal contract is one
whose consideration is forbidden by the law, while in case of a void contract, the law
only says that the court will not enforce it in the event it is made. By this definition, all
illegal contracts are void, but not all void contracts are illegal.
Odisha State Open University
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1.8.2 Types of Contracts on The Basis Of Formation
1. Express Contracts: As provided in Section 9 of the Indian contract the proposal
or acceptance of any promise is made in words, the promise is said to be
express. Thus, it is understood to be expressed in terms of words, written or
spoken form.
2. Implied Contract: In so far as such proposal or acceptance is made otherwise
than in words, the promise is said to be implied. Contract arising out of conduct
of the parties shall be considered as an implied contract.
3. Quasi- Contract: A contract which arises due to certain special circumstances
and which does not arise out of agreement is a Quasi-contract.

1.8.4 Types of Contracts on The Basis of Performance
1. Executed Contract: When both the parties have completely performed their
obligations as agreed, it is called as an executed contract.
2. Executory Contract: When the parties are yet to perform their obligations, it is an
executory contract.
3. Unilateral contract: It is also called a one-sided contract. Here one party is
committed to perform the obligation.
4. Bilateral Contracts: In this type of contract both the parties have to perform their
respective obligations, which based on their reciprocal promises.
5. Contingent Contract: According to section 31 of this Act ‘A contingent contract is
a contract to do or not to do something, if some event collateral to such contract
does or does not happen’. In simple words the promiser has to perform his
obligation when certain conditions are met.

1.9 Essentials of a Valid Contract
There are certain elements that, when fulfilled, would constitute a valid contract and
contrary to that it would be considered null and void depending on the circumstances.
Section-10 of “the act” enumerates certain conditions which must be fulfilled in order to
constitute a valid contract.
1- Offer and acceptance : There needs to be a lawful offer and acceptance to form a
contract. The term 'lawful ' means that, in relation to this, the offer and acceptance
must meet the requirements of the contract act. The offer or proposal is defined
under section-2(a) of the Contract Act. Section-2(b) of the Act provides that when an
offer is accepted then it becomes a promise.
Mere knowledge of the contract does not constitute acceptance, it must be expressed
as was held in the case of Lalman Shukla v Gauri Dutt.
2- Intention of creating a legal relationship : There must be a clear intention among
the parties that the agreement should be attached by legal consequences and create a
Odisha State Open University
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legal obligation. What this means are those arrangements which are not enforceable
by law, e.g. social or domestic agreements between spouses or friends, which cannot
be enforced in a court of law would not constitute contract. Legal relationship will be
implied when failure of a said act mentioned in the contract would result in legal
consequences.
3- Lawful Consideration : In Currie v. Misa, Justice Lush defined consideration, “A
valuable Consideration in the sense of law may consist either in some Rights,
Interest, Profit or Benefit accruing to one party or some forbearance detriment, loss
or responsibility given, suffered or undertaken by the other”. Consideration means '
something in return ' which means that the parties have to accrue in some form,
whether it be profit, rights, interest, etc. or agree to have some form of beneficial
"consideration."
Section-25 states that any contract without consideration is void as it is considered the
essence of a contract. However under section-23 there are certain considerations that
would be unlawful as:
o They are forbidden by law.
o It is of such a nature that, if permitted, it would defeat the provisions of any law,

or is fraudulent.
o It involves or implies injury to the person or property of another.
o The Court regards it as immoral or opposed to public policy.

If even one of these conditions is fulfilled, it will further render the agreement illegal.
4- Parties must be competent to contract: In order to constitute a contract, the parties
engaging in the same must be competent to contract. Section 11 of “the act” states
the criteria of parties who are competent to contract:
o The parties must attain the age of majority i.e. 18 years. An agreement with a

person who is a minor, will be considered void ab intio(Mohri Bibi v
Dharmodas Ghose, 1903)
o The person must be of sound mind i.e. not an insane person.
o He/she should be disqualified from the law to engage in a contract.

5- Free consent by the parties: This implies to the fact that parties entering into a
contract shall enter with their free will and their decision of engaging should not be
influenced by any external factors. Section-14 of “the act” deals with free consent
and provide certain factors, if so found, would deem a contract invalid. These factors
areo Coercion : Committing any act forbidden by the Indian Penal Code or unlawful
detain of property, or threatening to commit these acts.
o Undue influence : The use of one party’s dominant position to hold an unfair

advantage over other party.
o Fraud : When a party makes presentation of the terms of contract with the

intention to cause damage to the other party, it amounts to Fraud.
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o Misrepresentation : False representation of facts
o Mistake : While engaging in a contract, there should not be any mistake (either

of fact or law) from both or either of the parties.
Further, for a contract to be valid in the eyes of law , it shouldn’t be expressly declared
void, for example agreement without consideration(Section-25), agreement in restraint
of marriage(Section-26), agreement in restraint of trade(Section-27), agreements in
restraint judicial proceedings(Section-28), an agreement by way wager(Section-30) etc.

1.10 Let’s Sum-Up
Law is defined as a rule of conduct of persons, imposed upon and enforced among the
members of a given state. Ignorance of law is no excuse. A contract is an agreement
enforceable by law. All agreements are not contracts, but all contracts are agreements.
All agreements are contracts, if they are made by free consent of parties, competent to
contract, for a lawful consideration, and with a lawful object, and are not expressly
declared by law to be void. Contracts may be classified in terms by their (a) validity or
enforceability (b) mode of formation and (c) performance. Offer or proposal is the basic
building block of a contract. It is made with a view to obtaining the assent of the
offeree. When the person to whom the offer is made signifies his assent thereto, the
offer is said to be accepted. It is necessary to communicate offer to the offeree and the
acceptance to the offeror. A contract with a minor is void as he is not competent to
contract. Consideration is what a promisor demands as the price for his promise. For a
contract to take place there must be presence of some essential elements.

1.11 Model Questions
1. What are the essential elements of a valid contract?
2. What are the different kinds of contact? Explain each of them in details.
3. Explain the prevalent ways of trade and commerce before the enactment of
Contract Laws and why it was felt by the lawmakers to codify the Laws relating to
contract.
4. What are the basic changes brought by the enactment of contract Laws? Do you
feel that it is necessary or the uncodified law would have been more convenient?
5. Write the statutory frame work and the connective relationship between the
provisions.
6. What is standard form of Contract and privity of contract?
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Unit-2
Offer and Acceptance
Structure :
2.1 Learning objectives
2.2 law relating to offer and acceptance, Invitation to treat, competency to contract, free
consent
2.3 Communication, acceptance and revocation of proposals
2.4 Check You Progress

2.1 Learning objectives
This section aims at providing basic understanding about Kinds of contract Based on:
validity, formation & performance, law relating to offer and acceptance, consideration,
competency to contract, free consent, Void agreements, performance of contracts and
Offer and Invitations to Treat. After reading this section, you should be able to answer
the following questions:
• What are the different types of contracts?
• What are the essential elements constituting a valid contract?
• What is offer acceptance, consideration etc.?
• Laws relating to void and voidable contract?

2.2 Law relating to offer and acceptance, competency to contract,
free consent.
Offer :
The person who makes an offer is an offeror, while the person to whom the offer is
made is an offeree. An offer is said to be made when the offeror proposes something
with a set of terms to the offeree, with the intention that if the proposed terms are
accepted, they will create a binding contract between the two parties. By accepting the
terms, the offeree becomes legally bound to the terms of the offeror and such
acceptance thereby forms a contract.
Invitation to Treat :
An invitation to treat is not an offer. It is an invitation to negotiate or an invitation to
make an offer. For example, an advertisement is an invitation to treat, which invites the
person to make an offer to the advertiser. After such offer is accepted it becomes a
binding contract.
In Mc Pherson v. Appana, On receiving an offer from a for the purchase of a house
belonging to B, Y who was looking after the house cabled to B that there was an offer
of `6,000 for the house. B sent a cable in reply on the 5th august, 1944, that he would
not accept less than `10,000. Y conveyed this information to A on the 9th and on the
14th a wrote a letter to Y stating that he thereby confirmed the oral offer of `10,000
Odisha State Open University
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that he had made to Y on the 11th. On the 26th Y cabled to B: “Offered `10,000. May I
sell”? On the same day, W, another friend of B, with whom also B was in
correspondence, sent an offer for `11,000 and B accepted it. a sued for specific
performance alleging that B’s cable of the 5th was a counter-offer and as he had
accepted it on the 14th, there was a concluded contract for sale in his favour on that day.
The Court held that the cable sent by B on the 5th was a mere statement of the lowest
price at which he would sell and contained no implied contract to sell at that price. a’s
letter of the 14th was under the circumstances only a fresh offer; and as B had not
accepted it, there was no concluded contract in favour of A.

2.3 Communication, Acceptance and Revocation of Proposals
The communication of proposals, the acceptance of proposals, and the revocation of
proposals and acceptances, respectively, are deemed to be made by any act or omission
of the party proposing, accepting or revoking by which he intends to communicate such
proposal acceptance or revocation, or which, has the effect of communicating it.
In Har Bhajan Lal v. Harcharan Lal, a young boy had run away from his father’shouse.
The father issued a pamphlet stating that anybody who finds or traces the boy and
brings him home will get `500. Har Bhajan Lal, who knew of the reward, found out the
boy at a railway station Dharamshala, and took him to the police station. It was held that
the handbill was a general offer and therefore he was entitled to the reward as he had
found the boy.
Offer to the World at Large :
The above discussed case of Lalaman and Har Bhajan Lal, may be considered as an
offer to the world at large. Just like the above case the offer may not be for an individual
but for the world at large.
in Carlill v. Carbolic Smoke Ball Co. and the facts of the case are as follows: The
defendants manufactured smoke balls. They claimed if anyone used a smoke ball
correctly, and still caught flu, they would be paid £100 reward. The claimant, Mrs.
Carlill, despite using the smoke ball properly, she still caught flu. When Mrs. Carlill
claimed the £100 reward, the defendants refused to pay, arguing that their advertisement
was not an offer. The Court held that the advertisement was an offer of a unilateral
contract. The claimant had accepted this offer by using the smoke ball in the correct
way and catching flu. she was, therefore, entitled to the £100 reward.
Communication when complete :
The completion of communication is provided in Section 4 as follows;
 The communication of a proposal is complete when it comes to the knowledge of
the person to whom it is made.
 The communication of an acceptance is complete, — as against the proposer, when
it is put in a course of transmission to him, so as to be out of the power of the
acceptor; as against the acceptor, when it comes to the knowledge of the proposer.
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 The communication of a revocation is complete, — as against the person who
makes it, when it is put into a course of transmission to the person to whom it is
made, so as to be out of the power of the person who makes it; as against the person
to whom it is made, when it comes to his knowledge.
Illustrations :
 X proposes, by letter, to sell a house to Y at a certain price. The communication of
the proposal is complete when B receives the letter.
 B accepts a’s proposal by a letter sent by post. The communication of the
acceptance is complete, as against a when the letter is posted as against B, when the
letter is received by a.
 Arevokes his proposal by telegram. The revocation is complete as against a when
the telegram is dispatched. It is complete as against B when B receives it. B revokes
his acceptance by telegram. B’s revocation is complete as against B when the
telegram is dispatched, and as against a when it reaches him.
What agreements are contracts?
Section 10 entails what agreements are contracts, which is as follows, all agreements are
contracts if they are made by the free consent of parties competent to contract, for a
lawful consideration and with a lawful object, and are not hereby expressly declared to
be void.
Competency to contract
According to Section 11 of the Act the following persons are competent to contract:




Person who has attained the age of majority
Person of sound mind
Person who is qualified to make contract by any law to which he is subject.

This section excludes persons, such as a minor, a person of unsound mind, and a person
disqualified by law to which he is subject (e.g., an insolvent person)
Free Consent
Consent means when two or more persons agree upon the same thing in the same sense.
While Consent is said to be free when it is not caused by—
1. Coercion, as defined in section 15, or
2. Undue influence, as defined in section 16, or
3. Fraud, as defined in section 17, or
4. Misrepresentation, as defined in section 18, or
5. Mistake, subject to the provisions of sections 20, 21 and 22.

2.4 Check You Progress
1. Explain the law relating to offer and acceptance, Invitation to treat, competency to
contract, free consent.
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Unit-3
Discharge of Contract: Concept Performance and Breach
Structure :
3.1 Learning objectives
3.2 Discharge of Contract
3.3 Remedies for Breach of Contract
3.4 Quasi Contract
3.5 Check Your Progress

3.1 Learning Objectives
This section aims at providing basic understanding about how a contract gets discharged
and the relate aspects to it. After reading this section, you should be able to answer the
following questions:







How a contract is discharged?
What is performance contract?
What is breach of contract?
What happens when it becomes impossible to perform the contractual liability?
What are the remedies available for a person who is affected by breach?
What is Quasi-contract in Contract laws.

3.2 Discharge of Contract
A contract gets discharged only when the contractual obligation between the parties
comes to an end. There are other ways too, by which the contract gets discharged. Those
are as follows,
By Performance : When each party to the contract perform their contractual
obligations as stipulated in the contract document or as agreed by them to perform, the
contract is said to be discharged. It is called as discharge by performance.
Illustration
A promises B to deliver 1000 bags of cement in the next month. A delivers the same in
the next month.
By Mutual Agreement : The Contract gets discharged when the parties to it mutually
decides not to perform the obligations arising out of it. Instead, they have decided to
substitute it with a new contract.
Illustration
Consider X owes a certain amount of money to Y under a contract. X, Y and C agree to
the contract that Y will henceforth consider Z as his debtor and not X as his debtor. The
old debt of X and Y comes to an end, and a new contract debt from Z to Y is has started.
Odisha State Open University
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By Novation : In novation the parties to the contract with mutual consent substitute the
old contract by a new contract. In this case the old contract is said to be discharged.
Illustration
A agreed to supply 100 bags of rice. Later they increased it to 1000 bags by bringing a
new contract.
Rescission : Rescission is when the contract is rendered null and void. It involves
cancelling the contract and treating it as if it never existed by making sure that all its
effects getting eliminated.
Illustration
Contract of insurance when found to be entered by party with false information.
Alteration : The alteration or modification of the terms contract with the willingness of
the parties. The effect of the which is the formation of a new contract.
Illustration
A and B altered the terms in the old contract which subsequently brought a new
contract.
By lapse of time : If the contractual obligations are not performed within the stipulated
time the contract is said to be discharged.
Illustration
A agreed with B to supply cotton within one year but he failed to do so.
By Operation of Law : In certain case the Law authorities terminates the contract.
Such case are, Insolvency, Death, Alterations in the unauthorised materials, Merger etc.
Illustration
A dancer had to perform on a European tour. But he died; which makes all his contract
null and void.
Agreement to do impossible act : an agreement to do an act impossible in itself is
void.
Contract to do act afterwards becoming impossible or unlawful: a contract to do an
act which, after the contract is made, becomes impossible, or, by reason of some event
which the promisor could not prevent, unlawful, becomes void when the act becomes
impossible or unlawful.
Compensation for loss through non-performance of act known to be impossible or
unlawful: Where one person has promised to do something which he knew, or, with
reasonable diligence, might have known, and which the promisee did not know, to be
impossible or unlawful, such promisor must make compensation to such promisee for
any loss which such promisee sustains through the non-performance of the promise.
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Illustrations
 a agrees with B to discover treasure by magic. The agreement is void.
 a and B contract to marry each other. Before the time fixed for the marriage, a goes
mad. The contract becomes void.
 a contract to marry B, being already married to C, and being forbidden by the law
to which he is subject to practise polygamy, a must make compensation to B for
the loss caused to her by the non-performance of his promise.
It may be because of destruction of subject matter (Physical) or may be death or the
incapacity of the party (practical) or because of change in law the foundation of contract
ceases to exist (legal) or non-occurrence of certain events. It is also called Force
majeure or impossibility or vis majeure or frustration etc. the land mark case to this
concept is the Suez canal case. The facts of the case are as follows,
The appellants agreed to sell ground nuts to the respondents from Sudan to Hamburg in
Nov./Dec. 1956. However, on 2nd November, the Suez Canal was closed and remained
closed for five months. The price of the nuts had been calculated on the basis of
shipment via Suez Canal which was the normal and usual route, though there was no
term in the contract designating it the exclusive route. The appellants refused to perform
the contract. The house of Lords held that there was no frustration; it was still possible
to ship the nuts via the Cape of Good hope, a journey some 3,000 miles longer. Here the
Court has observed that if there are more than one ways of performing a contract and
due to war or war like situations cuts off only one of them, the party cannot take the
plea of frustration and thereby he would be excused to perform. Furthermore, he cannot
take the plea of inconvenience, commercial hardship or expensive.
By Breach : If the party of parties do not abide by the terms of the contract or do not
perform the contractual obligations, then the party who has failed to perform said have
made breach of the contract. In this case also the contract is said to be discharged.
Illustration
X made contract with Y to provide him with travelling facilities. While asked by Y to
provide for such facilities X failed to provide the facilities.

3.3 Remedies for Breach of Contract
There is a legal maxim ‘ubi jus ibi remedium’ which means where there is right, there is
a remedy. The party getting affected by the breach of the parties have the following
remedies,
Suit for rescission—Sometimes the party affected by the breach can ask for a
rescission of contract.
Suit for Damages— The court on the basis of the quantum of loss can award
compensation to the aggrieved party.
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Suit for Specific performance— when the court finds out that compensation is not the
appropriate remedy it directs the defaulter to
perform the promises.
Suit for quantum meruit— It means as much as earned and it implies a payment
deserved by a person for the reason of actual work done.
Suit for Injunction— The court through injunction may order the defaulter party to
refrain from doing something which may have a direct link with
the breach.

3.4 Quasi Contract
The word quasi is used to denote when one thing resembles another in certain
characteristics. Thus, Quasi-Contract is not a contract but the foundational
characteristics matches with the contract. It is an obligation created by law. It is based
on equity. A quasi-contract is the act or conduct of a person, which is within the
purview of law, through which he obligates himself/herself towards another, or through
which another binds himself to him/her, without any agreement between them.
In Moses v. Macferlan, Lord Mansfield said that the principle of quasi-contracts is
based on the principle of unjust enrichment. It is a general principle that one person
should not be permitted unjustly to enrich himself at the expense of another, but should
be required to make restitution of or for property or benefits received, retained or
appropriated. Chapter V of the Indian Contract act deals with Quasi-Contract under the
title of “Of certain relations resembling those created by contract.” sections 68 to 72
provide for 5types of quasi contractual obligations. Those are as follows,
 Claim for necessaries supplied to person incapable of contracting, or on his account
(Section 68)
 Reimbursement of person paying money due by another, in payment of which he is
interested (Section 69)
 Obligation of person enjoying benefit of non-gratuitous act (Section 70)
 Responsibility of finder of goods (Section 71)
 Liability of person to whom money is paid or thing delivered by mistake or under
coercion (Section 72).

3.5 Check Your Progress
1. What is discharge of Contract and how a contract gets discharged? Write all the
possible ways with illustrations.
2. What is force Majeure and it essential circumstances? Do you think that the recent
pandemic can be an example of Force majeure? Please explain your answer with
appropriate case laws.
3. Explain “ubi jus ibi remedium”. Write all the remedies available to a person with
illustration.
4. What is Quasi-Contract? Explain various type of Quasi-Contract.
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Unit-4
Special contracts: contract of indemnity and guarantee,
bailment and pledge and agency
Structure :
4.1 Learning Objectives
4.2 Contract of Indemnity
4.3 Contract of Guarantee
4.4 Contract of Bailment And Pledge
4.4.1 Kinds of Bailments
4.4.2 Duties and Rights of Bailor and Bailee Duties of a Bailor
4.4.3 Duties of a Bailee
4.4.4 Rights of a Bailee
4.5 Contract of Agency
4.5.1 Kinds of Agencies
4.5.2 Requisites of a Valid Ratification
4.5.3 Duties and Rights of Agent
4.6 Self Assessment Question
4.7 Lets Sum-Up
4.8 Model Questions
4.9 Reference

4.1 Learning Objectives
This section aims at providing basic understanding about contract of Indemnity,
guarantee, bailment, pledge and agency. After reading this section, you should be able
to answer the following questions:




What is a contract of indemnity and guarantee?
What is contract of agency?
How bailment and pledge is done?

4.2 Contract of Indemnity
Section 124 of Indian Contract Act defines “contract of indemnity”, which is as follows,
“A contract by which one party promises to save the other from loss caused to him by
the contract of the promisor himself, or by the conduct of any other person, is called a
“contract of indemnity”.
Illustration
A contracts to indemnify B against the consequences of any proceedings which C may
take against B in respect of a certain sum of 200 rupees. This is a contract of indemnity.
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 Rights of the Indemnified (i.e., the Indemnity Holder) : He is entitled to recover
from the promisor: (i) All damages which he may be compelled to pay in any suit in
respect of any matter to which the promise to indemnify applies; (ii) All costs of
suit which he may have to pay to such third party, provided in bringing or
defending the suit (a) he acted under the authority of the indemnifier or (b) if he did
not act in contravention of orders of the indemnifier and in such a way as a prudent
man would act in his own case; (iii) All sums which may have been paid under the
terms of any compromise of any such suit, if the compromise was not contrary to
the orders of the indemnifier and was one which it would have been prudent for the
promisee to make.
 Rights of the Indemnifier : The Act makes no mention of the rights of
indemnifier. However, his rights, in such cases, are similar to the rights of a surety
under s.141, viz., he becomes entitled to the benefit of all the securities which the
creditor has against the principal debtor whether he was aware of them or not.
 Commencement of Indemnifier’s Liability : Indemnity requires that the party to
be indemnified shall never be called upon to pay. Indemnity is not necessarily given
by repayment after payment. The indemnified may compel the indemnifier to place
him in a position to meet liability that may be cast upon him without waiting until
the promisee (indemnified) has actually discharged it.
Difference between Indemnity and guarantee :
Basis

Indeminity

MEANING

A contract in which one
party promises to another
that he will compensate
him for any loss suffered
by him by the act of the
promisor or the third party.

DEFINED IN

Guarantee

A contract in which a party
promises to another party
that he will perform the
contract or compensate the
loss, in case of the default
of a their person, it is the
contract of guarantee.
The contract of indemnity The contract of Guarantee
is defined under Section is defined under Section
124 of Indian Contract Act, 126 of Indian Contract Act,
1872
1872

PARTIES

The number of parties is:
Two, i.e. indemnifier and
indemnified

The number of parties is:
Three, i.e. creditor,
principal debtor and surety

NUMBER OF
CONTRACTS

There is only one contract.

There are three contracts.
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The degree of liability of
the promisor is Primary.

The degree of liability of
promisor is Secondary.

PURPOSE

The purpose of contract of
indemnity is to compensate
for the loss.

The purpose of contract of
guarantee is to give
assurance to the promise.

MATURITY OF
LIABILITY

The liability matures when
the contingency occurs.

In this, liability already
exists.

INTEREST

In case of indemnity, the
promisor has some interest
in the transaction.

But in a guarantee, the
surety has no other interest.

RIGHT TO SUE

In indemnity, the
indemnifier can not sue the
third party for loss in his
own name. He can sue in
the name of the indemnityholder.

But in case of guarantee,
the surety can sue the
principal debtor in his own
name after discharging
debtor’s liabilities.

REQUEST

It is not necessary for
indemnifier to act on
request by indemnityholder.

But the surety should give
guarantee at the request of
the debtor.

DEGREE OF
LIABILITY OF THE
PROMISOR

4.3 Contract of Guarantee
Under Section 126 of Indian Contract Act ‘contract of guarantee’, ‘surety’, ‘principaldebtor’ and ‘creditor’ is defined as, a “contract of guarantee” is a contract to perform the
promise, or discharge the liability, of a third person in case of his default. The person
who gives the guarantee is called the “surety”, the person in respect of whose default the
guarantee is given is called the “principal debtor”, and the person to whom the
guarantee is given is called the “creditor”. a guarantee may be either oral or written.
Illustrations
B requests a to sell and deliver to him goods on credit. a agrees to do so, provided C
will guarantee the payment of the price of the goods. C promises to guarantee the
payment in consideration of a’s promise to deliver the goods. This is a sufficient
consideration for C’s promise.
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Purpose of Guarantee :
The contracts of guarantee are among the most common business contracts and are used
for a number of purposes. These are:
i. The guarantee is generally made use of to secure loans. Thus, a contract of
guarantee is for the security of the creditor.
ii. The contracts of guarantee are sometimes called performance bonds.
Fiduciary Relationship :
A contract of guarantee is not a contract “uberrimae fidei” (requiring utmost good faith).
Nevertheless, the suretyship relation is one of trust and confidence and the validity of
the contract depends upon good faith on the part of the creditor. A creditor must
disclose all those facts which, under the circumstances, the surety would expect not to
exist. So where guarantee is given for good conduct of an employee, the employer’s
failure to inform the surety of any breach on the part of employee, will discharge the
surety. Similarly, where X guarantees the existing and future liabilities of A to B up to a
certain amount which limit has already been exceeded, the contract of guarantee can be
avoided on the ground of concealment of a materiel fact. However, it should be noted
that it is no part of the creditor’s duty to inform the surety about all his previous
dealings with the debtor.
Kinds of Guarantees :
1. Oral or Written Guarantee: A contract of guarantee may either be oral or in writing
(s.126), though a creditor should always prefer to put it in writing to avoid any
dispute regarding the terms, etc. In case of an oral agreement the existence of the
agreement itself is very difficult to prove.
2. Specific and Continuing Guarantee: From the point of view of the scope of guarantee
a contract of guarantee may either by specific or continuing. A guarantee is a
“specific guarantee”, if it is intended to be applicable to a particular debt and thus
comes to end on its repayment. A specific guarantee once given is irrevocable.
Rights and Obligations of the Creditor :
1. Rights of a Creditor :
(a) The creditor is entitled to demand payment from the surety as soon as the principal
debtor refuses to pay or makes default in payment. The liability of the surety cannot
be postponed till all other remedies against the principal debtor have been
exhausted. In other words, the creditor cannot be asked to exhaust all other
remedies against principal debtor before proceeding against surety. The creditor
also has a right of general lien on the securities of the surety in his possession. This
right, however, arises only when the principal debtor has made default and not
before that.
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(b) Where surety is insolvent, the creditor is entitled to proceed in the surety’s
insolvency and claim the pro rata dividend.
2. Obligations Imposed on a Creditor in a Contract of Guarantee:
(a) Not to change any terms of the original contract. The creditor should not change any
terms of the original contract without seeking the consent of the surety. Section 133
provides “any variance made, without the surety’s consent, in the terms of the
contract between the principal debtor and the creditor, discharges the surety as to
the transactions subsequent to the variance”.
Example: A banker contracts to lend X ` 5,000 on March 4. A guarantees
repayment. The banker pays X ` 5,000 on January 1. A in this case is discharged
from his liability as the contract has been varied as much as the banker might sue X
before March 4, but it cannot sue A as the guarantee is from March 4.
(b) Not to release or discharge the principal debtor. The creditor is under an obligation
not to release or discharge the principal debtor. Section 134 states: “The surety is
discharged by a contract between the creditor and principal debtor, by which the
principal debtor is released, or by any act or omission of the creditor, the legal
consequence of which is the discharge of the principal debtor”.
Example : A gives a guarantee to banker C for repayment of the debt granted to B.
B later contracts with his creditors (including C, the banker) to assign to them his
property in consideration of their releasing him from their demands. Here B is
released from his debt by the contract with C and A is discharged from his
suretyship.
(c) Not to compound, or give time to, or agree not to sue the principal debtor. Section
135 provides, “A contract between the creditor and the principal debtor, by which
the creditor makes a composition with or promises to give time to, or not to use the
principal debtor, discharges the surety, unless the surety assents to such contract”.
If the time for repayment is extended, the debtor may die or become insane or
insolvent or his financial position may become weaker in the meanwhile, with one
effect that the surety’s remedy to recover the money in case the principal debtor
Notes defaults, may be impaired. However, there are certain exceptions. These are:
(i) Section 136 states that if the creditor makes an agreement with a third party, but not
with the principal debtor, to give extension of time to the principal debtor, surety is
not discharged even if his consent has not been sought.
Example : C, the holder of an overdue bill of exchange, drawn by A as surety for B
and accepted by B, contracts with M to give time to B. A is not discharged.
(ii) Mere forbearance on the part of creditor to sue the principal debtor, or to enforce
any other remedy against him, does not, in the absence of a provision to the
contrary, discharge the surety (s.137). Example: B owes C (a banker) a debt
guaranteed by A and the debt becomes payable, but C does not sue B for a year
after debt becomes payable. A is not discharged from his suretyship.
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(iii) If the creditor releases one of the co-sureties, the other co-surety (or co-sureties)
thereby is not discharged. The co-surety released by the creditor is also not released
from his liability to the other sureties (s.138).
(d) Not to do any act inconsistent with the rights of the surety. (s.139). Where C lends
money to B on the security of a joint and several promissory note made in C’s
favour by B and by A as surety for B, together with a bill of sale of B’s furniture,
which give power to C to sell the furniture and apply the proceeds in discharge of
the note. Subsequently, C sells the furniture, but owing to his misconduct and
willful negligence, only a small price is realized, then A is discharged from liability
on the note.
Rights, Liabilities and Discharge of Surety
1. Rights of Surety: Rights of a surety may be classified under three heads:
(i) rights against the creditor,
(ii) rights against the principal debtor and
(iii) rights against co-sureties.
(i) Rights against the Creditor : In case of fidelity guarantee, the surety can direct
creditor to dismiss the employee whose honesty he has guaranteed, in the event of
proved dishonesty of the employee. The creditor’s failure to do so will exonerate the
surety from his liability.
(ii) Rights against the Principal Debtor :
(a) Right of subrogation: Section 140 lays down that where a surety has paid the
guaranteed debt on its becoming due or has performed the guaranteed duty on the
default of the principal debtor, he is invested with all the rights which the creditor
has against the debtor. In other words, the surety is subrogated to all the rights
which the creditor had against the principal debtor. So, if the creditor loses, or
without the consent of the surety parts with any securities (whether known to the
surety or not) the surety is discharged to the extent of the value of such securities
(s.141). Further, the creditor must hand over to the surety, the securities in the same
condition as they formerly stood in his hands.
(b) Right to be indemnified: The surety has a right to recover from the principal debtor
the amounts which he has rightfully paid under the contract of guarantee.
(iii) Rights against Co-sureties :
(a) Right of contribution: Where a debt has been guaranteed by more than one person,
they are called co-sureties. s.146 provides for a right of contribution between them.
When a surety has paid more than his share or a decree has been passed against him
for more than his share, he has a right of contribution from the other sureties who are
equally bound to pay with him.
Example : A, B and C are sureties to D for the sum of ` 3,000 lent to E. E defaults in
making payment. A, B and C are liable, as between themselves to pay ` 1,000 each and
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if any one of them has to pay more than his share, i.e., ` 1,000 he can claim contribution
from the others, for the amount paid in excess of ` 1,000. If one of the sureties becomes
insolvent, the solvent co-sureties shall have to contribute the whole amount equally.
(b) Where, the co-sureties have guaranteed different sums, they are bound under s. 147
to contribute equally, subject to the limit fixed by their guarantee and not
proportionately to the liability undertaken.
Examples : (a) A, B and C as sureties for D, enter into three several bonds, each in a
different penalty, namely, A in the penalty of ` 10,000, B in that of ` 20,000, C in that of
` 40,000, conditioned for D’s duly accounting to E. E makes default to the extent of `
30,000. A, B and C are each liable to pay ` 10,000.
Liability of Surety : Unless the contract provides otherwise, the liability of the surety is
co-extensive with that of the principal debtor (s. 128). In other words, the surety is liable
for all those amounts the principal debtor is liable for.
Example: A guarantees to B the payment of a bill of exchange by C, the acceptor. The
bill is dishonored by C. A is liable not only for the amount of the bill but also for any
interest and charges which may have become due on it. The liability of a surety is called
as secondary or contingent, as his liability arises only on default by the principal debtor.
But as soon as the principal debtor defaults, the liability of the surety begins and runs
co-extensive with the liability of the principal debtor, in the sense that the surety will be
liable for all those sums for which the principal debtor is liable. The creditor may file a
suit against the surety without suing the principal debtor. Further, where the creditor
holds securities from the principal debtor for his debt, the creditor need not first exhaust
his remedies against the securities before suing the surety, unless the contract
specifically so provides. The creditor is even not bound to give notice of the default to
the surety, unless it is expressly provided for.
Discharge of Surety : The liability of surety under a contract of a guarantee comes to
an end under any one of the following circumstances:
(a)By notice of revocation (s.130): A continuing guarantee may at any time be revoked
by the surety, as to future transactions, by notice to the creditor.
Example : A, in consideration of B’s discounting, at A’s request, bills of exchange
for C, guarantees to B, for twelve months, the due payment of all such bills to the
extent of ` 5,000. B discounts bill for C to the extent of ` 2,000. Afterwards, at the
end of the three months, A revokes the guarantee. The revocation discharges A from
liability to B for any subsequent discount. But A is liable to B for ` 2,000 on default
of C.
(b) By the death of surety (s.131): The death of the surety operates, in the absence of
any contract to the contrary, as a revocation of a continuing guarantee, so far as
regards future transactions.
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(c) By variance in terms of the contract (s.133): Any variance, made without the
surety’s consent, in the terms of the contract between the principal debtor and the
creditor, discharges the surety as to transactions subsequent to the variance.
Example : A becomes surety to C for B’s conduct as a manager in C’s bank.
Afterwards B and C contract, without A’s consent, that B’s salary shall be raised and
that he shall become liable for one-fourth of the losses on overdrafts. B allows a
customer to overdraw and the bank loses a sum of money. A is discharged from his
suretyship by the variance made without his consent and is not liable to make good
this loss.
(d) By release or discharge of principal debtor (s.134): The surety is discharged by
any contract between the creditor and principal debtor, by which the principal
debtor is released, or by any act or omission of the creditor, the legal consequence
of which is the discharge of the principal debtor
(e) By compounding with, or giving time to, or agreeing not to sue the principal
debtor (s.135): A contract between the creditor and the principal debtor by which
the creditor makes a composition with, or promises to give time to, or not to sue the
principal debtor, discharges the surety. The surety shall, however, be not discharged
if (i) he assents Corporate and Business Laws Notes to such contract, (ii) the
contract to give time to the principal debtor is made by the creditor with a third
person and not with the principal debtor.
(f) By creditor’s act or omission impairing surety’s eventual remedy (s.139): If the
creditor does any act which is inconsistent with the right of the surety, or omits to
do any act which his duty to the surety requires him to do and the eventual remedy
of surety himself against the principal debtor is thereby impaired, the surety is
discharged.
(g) Loss of security: If the creditor loses or parts with any security given to him by the
principal debtor at the time the contract of guarantee was made, the surety is
discharged to the extent of the value of the security, unless the surety consented to
the release of such security (s.141).

4.4 Contract of Bailment and Pledge
The word Bailment is derived from the word bailor, which generally means to deliver.
Under section 148 of Indian Contract Act, “bailment”, “bailor” and “bailee” defined as,
a “bailment” is the delivery of goods by one person to another for some purpose, upon a
contract that they shall, when the purpose is accomplished, be returned or otherwise
disposed of according to the direction of the person delivering them. The person
delivering the goods is called the “bailor”. The person to whom they are delivered is
called the “bailee”.
Explanation: If a person already in possession of the goods of other contracts hold them
as a bailee, he thereby becomes the bailee, and the owner becomes the bailor of such
goods, although they may not have been delivered by way of bailment.
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4.4.1 Kinds of Bailments
Bailments may be, classified into six kinds as follows:
1. Deposit: Delivery of goods by one person to another for the use of the former, i.e.,
bailor;
2. Commodatum: Goods lent to a friend gratis to be used by him;
3. Hire: Goods lent to the bailee for hire, i.e., in return for payment of money;
4. Pawn or Pledge: Deposit of goods with another by way of security for money
borrowed;
5. Delivery of goods for being transported, or something to be done about them, by the
bailee for reward;
6. Delivery of goods as in (5) above, but without reward.

4.4.2 Duties and Rights of Bailor and Bailee Duties of a Bailor
Duties of Bailor
1. To disclose known faults in the goods (s.150): The bailor is bound to disclose to the
bailee faults in the goods bailed, of which the bailor is aware and which materially
interfere with the use of them or expose the bailee to extraordinary risks. If he does
not make such disclosure, he is responsible for the damage arising to the bailee
directly from such faults. If the goods are bailed for hire or reward, the bailor is
responsible for such damage whether he was or was not aware of the existence of
such faults in goods bailed.
2. Liability for breach of warranty as to title: The bailor is responsible to the bailee for
any loss which the bailee may sustain by reason that the bailor was not entitled to
make the bailment, or to receive back the goods or to give directions respecting them
(s.164).
3. To bear expenses in case of gratuitous bailments: Regarding bailments under which
bailee is to receive no remuneration, s.158 provides that in the absence of a contract
to the contrary, the bailor must repay to the bailee all necessary expenses incurred by
him for the purpose of the bailment.
4. In case of non-gratuitous bailments: The bailor is held responsible to bear only
extraordinary expenses.

4.4.3 Duties of a Bailee
1. To take care of the goods bailed (s.151): In all cases of bailment, the bailee is bound
to take as much care of the goods bailed to him as a man of ordinary prudence
would, under similar circumstances, take of his own goods of the same bulk, quality
and value as the goods bailed. In case, bailee has taken the amount of care as
described above, he shall not be responsible, in the absence of any special contract,
for the loss, destruction or deterioration of the thing bailed (s.152).
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2. Not to make unauthorized use of goods (s.154): In case the bailee makes
unauthorised use of goods, i.e., uses them in a way not warranted by the terms of
bailment, he is liable to make compensation to the bailor for any damages arising to
the goods from or during such use of them.
3. Not to mix bailor’s goods with his own (Ss. 155-157): If the bailee without the
consent of the bailor, mixes the goods of the bailor with his own goods and the goods
can be separated or divided, the bailee shall be bound to bear the expense of
separation or division and any damages arising from the mixture. But in case goods
are mixed in such a manner that it is impossible to separate the goods bailed from the
other goods and deliver them back, the bailor is entitled to be compensated by the
bailee for the loss of the goods.
4. To return the goods bailed without demand (s.160): It is the duty of the bailee to
return, or deliver according to the bailor’s directions, the goods bailed, without
demand, as soon as the time for which they were bailed has expired, or the purpose,
for which they were bailed has been accomplished. If bailee fails to return the goods
at the proper time, he is responsible to the bailor for any loss, destruction or
deterioration of the goods from that time (s.161).
5. To return any accretion to the goods bailed (s.163): In the absence of any contract to
the contrary, the bailee is bound to deliver to the bailor, or according to his
directions, any increase or profit which may have accrued from the goods bailed.

4.4.4 Rights of a Bailee
1. The duties of the bailor are, in fact, if looked from the point of view of bailee, the
bailee’s rights: Thus, a bailee can sue bailor for (a) claiming compensation for
damages resulting from non-disclosure of faults in the goods; (b) for breach of
warranty as to the title and the damage resulting therefrom; and (c) for extraordinary
expenses. Thus in the case of wrongful deprivation the bailee has a right to use the
same remedies which the owner might have used in the like case.
2. Another right of bailee is the right of lien (Ss. 170-171): Lien is a right in one person
to Notes retain that which is in his possession, belonging to another, until some debt
or claim is paid, Lien, thus presupposes two things: (i) The person vested with the
right of lien is in possession of the goods or securities in the ordinary course of
business. (ii) The owner (bailor in this case) has a lawful debt due or obligation to
discharge to the person in possession of the said goods or securities (bailee in this
case). Since, lien is available only until the debt or claim is satisfied, once the debt is
satisfied or obligation discharged, the right of lien is extinguished. The property so
retained has, then, to be returned to or kept at the disposal of the owner (i.e., bailor).
Lien may be of two types: (i) General Lien and (ii) Particular Lien.
General Lien means the right to retain goods not only for demands arising out of the
goods retained but for a general balance of account in favour of certain persons.
Particular Lien, on the other hand, means the right to retain the particular goods in
respect of which the claim is due. Bailee’s right of lien is particular in certain cases
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whereas general in other cases. Particular Lien is conferred upon a bailee by virtue of
the provisions of s. 170. It reads: “Where the bailee has, in accordance with the
purpose of the bailment, rendered any service involving the exercise of labour or
skill in respect of the goods bailed, he has, in the absence of a contract to the
contrary, a right to retain such goods until he receives due remuneration for the
service he has rendered in respect of them”.
3. Right against wrongful deprivation of or injury to goods (Ss.180-181). If a third
person wrongfully deprives the bailee of the use or possession of the goods bailed, or
causes them any injury, the bailee is entitled to use such remedies as the owner might
have used in the like case if no bailment had been made and either the bailor or the
bailee may bring a suit against the third person for such deprivation or injury. Now,
whatever is obtained by way of relief or compensation in such a suit shall, as
between the bailor and the bailee, be dealt with according to their respective interest
(s.181).
Rights of a Bailor : The rights of Bailor are as follows :
1) Right to claim damages if bailee makes wrongful use
2) Right to claim proportionate share in mixed goods
3) Right to claim return of goods or their loss
4) Right to claim damages due to mixing up of goods
These rights have been explained as under :
1) Right to claim damages if bailee makes wrongful use (Section 154 of I.C.A)
If the bailee makes any use of the goods bailed which is not according to the
conditions of the bailment, he is liable to make compensation to the bailor for any
damage arising to the goods from or during such use of them.
Examples : A lends a horse to B for his own riding only. B allows C, a member of
his family, to ride the horse. C rides with care, but the horse accidentally falls and is
injured. B is liable to make compensation to A for the injury done to the horse.
2) Right to claim proportionate share in mixed goods (Section 155 I.C.A): .
If the bailee, with the consent of the bailor, mixes the goods of the bailor with his
own goods, the bailor and the bailee shall have an interest, in proportion to their
respective shares, in the mixture thus produced
3) Right to claim return of good : (Section 160, 161 of I.C.A)
In bailment, the goods are delivered for a specific purpose. after the purpose is
served, the goods may be returned to the bailor. Bailor has a right to claim return of
goods.
4) Right
to
claim
damages
due
to
mixing
up
of
goods :
According to Section 156 and Section 157 of the Indian Contract Act, 1872 bailor
has a right to claim damages due to mixing up goods. Section 156 & Section 157
runs as follows.
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Effect of mixture, without bailor's consent, when the goods can be separated
(Section 156)
If the bailee, without the consent of the bailor, mixes the goods of the bailor with his
own goods and the goods can be separated or divided, the property in the goods remains
in the parties respectively; but the bailee is bound to be bear the expense of separation
or division, and any damage arising from the mixture.
Illustration :
A bails 100 bales of cotton marked with a particular mark to B. B, without A’s consent,
mixes the 100 bales with other bales of his own, bearing a different mark; A is entitled
to have his 100 bales returned, and B is bound to bear all the expense incurred in the
separation of the bales, and any other incidental damage.
Effect of mixture, without bailor's consent, when the goods cannot be separated
(Section 157)
If the bailee, without the consent of the bailor, mixes the foods of the bailor with his
own goods in such a manner that it is impossible to separate the goods bailed from the
other goods, and deliver them back, the bailor is entitled to be compensated by the
bailee for the loss of the goods.

4.5 Contract of Agency
The law of agency is concerned with the principle-agent relationship. In which one
person has the legal authority to act on behalf of other.
Under Section 182” of the Indian Contract Act “agent” and “principal is defined as,
an “agent” is a person employed to do any act for another, or to represent another in
dealing with third persons. The person for whom such act is done, or who is so
represented, is called the “principal”.
Who can Appoint an Agent?
Any person who is of the age of majority according to the law to which he is subject and
who is of sound mind, may employ agent (s.183). No qualifications as such are
prescribed for a person to be agent except that he has attained majority and is of sound
mind. Thus, a minor or a lunatic cannot contract through agent since they cannot
contract themselves personally either. If agent acts for a minor or lunatic, he will be
personally liable to the third party. Association or group of persons may also appoint
agent; for instance, a partnership firm may, transact business through agent. Certain
group of persons, because of the very nature of their organisation, must act through
agent, e.g., a company, which is an artificial person and thus can transact business only
through agent.
Who may be Agent?
Since agent is a mere connecting link or a ‘conduit pipe’ between the principal and the
third party, it is immaterial whether or not the agent is legally competent to contract.
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Thus, there is no bar to the appointment of a minor as agent. However, in considering
the contract of agency itself (i.e., the relation between principal and agent), the
contractual capacity of the agent becomes important. Thus, no person who is not of the
age of majority and of sound mind can become agent, as to be responsible to his
principal (s.184). Thus, if the agent happens to be a person incapable of contracting,
then the principal cannot hold the agent liable, in case he misconducts or has been
negligent in the performance of his duties

4.5.1 Kinds of Agencies
A contract of agency may be created by an express agreement or by implication
(implied agreement) or by ratification. Thus, there are different kinds of agencies.
Express Agency (S.187): A person may be appointed as agent, either by word of mouth
or by writing. No particular form is required for appointing agent. The usual form of a
written contract of agency is the power of attorney on a stamped paper.
Implied Agency (S.187): Implied agency arises from the conduct, situation or
relationship of parties. Implied agency, therefore, includes agency by estoppel, agency
by holding out and agency of necessity.
Agency by Estoppel (S.237): When a person has, by his conduct or statements, induced
others to believe that a certain person is his agent, he is estopped from subsequently
denying it. The principal is precluded from denying the truth of agency which he
himself has represented as a fact, although it is not a fact.
Agency by Holding Out: Though part of the law of estoppel, some affirmative conduct
by the principal is necessary in creation of agency by holding out.
Agency of Necessity (S.189): This arises where there is no express or implied
appointment of a person as agent for another but he is forced to act on behalf of a
particular person. The doctrine of agency by necessity also extends to cases where agent
exceeds his authority provided (a) it was not reasonably possible to get the principal’s
instructions, (b) the agent had taken all reasonable and necessary steps to protect the
interests of the principal and (c) he acted bona fide.
Agency by Ratification (Ss.196-200): Where agent does an act for his principal but
without knowledge of authority, or where he exceeds the given authority, the principal
is not held bound by the transaction. However, s.196 permits the principal, if he so
desires, to ratify the act of the agent. If he so elects, it will have the same effect as if the
act was originally done by his authority. Agency in such a case is said to be created by
ratification. In other words, the agency is taken to have come into existence from the
moment the agent first acted and not from the date of principal’s ratification. The rule is
that every ratification relates back and is equivalent to a previous command or authority.

4.5.2 Requisites of a Valid Ratification
To be valid, ratification must fulfil certain conditions. These conditions are :
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1. The agent must contract as agent; he must not allow the third party to imagine that he
is the principal. A person cannot enter into a contract at his own and later shift it to
another.
2. The principal must have been in existence at the time the agent originally acted. This
condition is significant in case of a company. The preliminary contracts entered into
by promoters of a company on its behalf cannot be ratified by the company after
incorporation because, if permitted, ratification will relate back to the point of time
when promoters originally acted and at that time the company was not in existence.
How can a person, not in existence, be a party to a contract?
3. The principal must not only be in existence but must also have contractual capacity
at the time of the contract as well as at the time of ratification. Thus, a minor on
whose behalf a contract is made cannot ratify it on attaining majority.
4. Ratification must be made within a reasonable time. What is a reasonable time shall
vary from case to case.
5. The act to be ratified must be a lawful one. There can be no ratification of an illegal
act or an act which is void ab initio.
6. The principal should have full knowledge of the facts (s.198).
7. Ratification must be of the contract as a whole. The principal cannot reject the burden
and accept only the benefits.
8. Ratification of acts not within the principal’s authority is ineffective. This again is
basically relevant in case of companies. The acts of directors which are ultra vires the
powers of a company cannot be ratified by the company.
9. Ratification cannot be made so as to subject a third party to damages or terminate any
right or interest of a third person (s.200).

4.5.3 Duties and Rights of Agent
The duties of agent towards his principal are:
1. To conduct the business of agency according to the principal’s directions (s.211):
The duty of the agent must be literally complied with, i.e., the agent is not supposed
to deviate from the directions of the principal even for the principal’s benefit. If he
does so, any loss occasioned thereby shall have to be borne by the agent, whereas
any surplus must be accounted for to the principal.
2. The agent should conduct the business with the skill and diligence that is generally
possessed by persons engaged in similar business, except where the principal
knows that the agent is wanting in skill (s.212).
3. To render proper accounts (s.213): The agent has to render proper accounts. If the
agent fails to keep proper accounts of the principal’s business, everything consistent
with the proved facts will be presumed against him. Rendering of accounts does not
mean showing the accounts, but maintaining proper accounts supported by
vouchers.
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4. 4. To communicate with the principal in case of difficulty (s.214): It is the duty of
agent, in case of difficulty, to use all reasonable diligence, in communicating with
his principal and in seeking to obtain his instructions. In case of emergency,
however, the agent can do all that a reasonable man would, under similar
circumstances, do with regard to his own business. He becomes agent by necessity.
5. 5. Not to make any secret profits: Agent should deliver to the principal all moneys
including secret commission received by him. He can, however, deduct his lawful
expenses and remuneration.
6. 6. Not to deal on his own account: Agent should not deal on his own account
without first obtaining the consent of his principal. If he does so, the principal can
claim from the agent any benefit which he might have obtained.
7. Not entitled to remuneration for misconduct (s.220): Agent who is guilty of
misconduct in the business of agency is not entitled to any remuneration in respect
of that part of the business which he has misconducted.
8. Not to disclose confidential information supplied to him by the principal.
9. 9. To take all reasonable steps for the protection and preservation of the interests
entrusted to him when the principal dies or becomes of unsound mind (s.209).
Rights of Agent
Agent has a number of rights. These are :
1. Right to remuneration (Ss.219-220): Agent is entitled to his agreed commission or
remuneration and if there is no agreement, to a reasonable remuneration. But the
remuneration does not become payable unless he has carried out the object of
agency, Notes except where there is a contract to the contrary.
2. Right of retainer (s.217): Agent may retain, out of any sums received on account of
the principal in the business of the agency, all moneys due to himself in respect of
advances made or expenses properly incurred by him in conducting such business
and also such remuneration as may be payable to him for acting as agent. This is
known as agent’s right of retainer. However, the right of retainer can only be claimed
on moneys received by him in the business of agency. He cannot, therefore, retain
sums received by him in one business for his commission or remuneration in another
business on behalf of the same principal.
3. Right of lien (s.221): In the absence of any contract to the contrary, agent is entitled
to retain goods, papers and other property, whether movable or immovable of the
principal received by him, until the amount due to himself for commission,
disbursements and services in respect of the same has been paid or accounted for to
him. This lien of the agent is a particular lien confined to all claims arising in respect
of the particular goods and property. By a special contract, however, agent may get a
general lien extending to all claims arising out of the agency. Since, the word ‘lien’
means retaining possession, it can be enjoyed by the agent only where the goods or
papers are in actual or constructive possession of the agent. The right of lien will,
therefore, be lost where he parts with the possession of goods or papers. But if the
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possession is obtained from the agent by fraud or unlawful means, his lien is not
affected by the loss of possession.
4. Right of stoppage in transit: The agent can stop the goods while in transit in two
cases: (a) Where he has purchased goods on behalf of the principal either with his
own funds, or by incurring a personal liability for the price, he stands towards the
principal in the position of an unpaid seller. Like an unpaid seller, he enjoys the right
of stopping the goods in transit if in the meantime the principal has become
insolvent. (b) Where agent holds himself liable to his principal for the price of the
goods sold, for example, del credere agent, he may exercise the unpaid seller’s right
of stopping the goods in transit in case of buyer’s insolvency.
5. Right of indemnification (Ss. 222-224): The principal is bound to indemnify agent
against the consequences of all lawful acts done by the agent in exercise of authority
conferred on him.
6. Right to compensation for injury caused by principals neglect (s.225): The principal
must make compensation to his agent in respect of injury caused to such agent by the
principal’s neglect or want of skill.

4.6 Self Assessment Question
Fill in the blanks :

2. A contract of agency may be created by an express agreement or by ……………………
3. ………………… agency arises from the conduct, situation or relationship of parties.

4.7 Lets Sum-Up
The contract of bailment is defined as the delivery of goods by one person to another for
some purpose, upon an agreement that they shall, when the purpose is accomplished, be
returned or otherwise disposed of according to the directions of the person delivering
them. A contract of bailment terminates under certain circumstances. Agent is a person
employed to do any act for another or to be represent another in dealings with third
persons. The person for whom or on whose behalf he acts is called the principal. The
function of an agent is to bring about contractual relation between the principal and a
third party. Any person who is of the age of majority according to the law to which he is
subject and who is of sound mind, may employ agent. A contract of agency may be
created by an express agreement or by implication or by ratification. Where agent is
appointed to do a particular act, agency terminates when that act is done or when the
performance becomes impossible.

4.8 Model Questions
1. What is contract of indemnity and Guarantee? Explain with Illustrations.
2. What is your basic understanding about contract of bailment and pledge? Please
write your answer with illustration.
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3. “Bailor is liable to the bailee for loss caused by faults in the goods bailed whether the
bailor was aware of the same or not.” Comment
4. What is contract of agency? Briefly explain who essential part of such contract are
and what relationship they stand with each other?
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