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Unit-1
The Companies Act, 2013
Structure :
1.0 Learning Objectives
1.1 Introduction
1.2 Meaning and Types
1.2.1 Nature and Characteristics
1.2.2 Types of Company
1.2.3 Corporate veil
1.3 Incorporation of a Company: Procedure, Certificate, Commencement
1.3.1 Name of the Company
1.3.2 Preparation of Memorandum and Article of Association
1.3.3 Printing, Signing and Stamping, Vetting of Memorandum and Articles
1.3.4 Power of Attorney
1.3.5 Other Documents to be Filed with the Registrar of Companies
1.3.6 Statutory Declaration in e-Form No.1
1.3.7 Payment of Incorporation Fees
1.3.8 Certificate of Incorporation

1.0 Learning Objectives
The present paper is designed to provide an impressive and judicious blending of the
provisions of the Companies Act, 2013 with a view to make students aware of the latest
development made in the Act regarding corporate management, control, abuses, etc.
This paper also deals with the provisions to tackle any kind of oppression &
mismanagement found in conduct and affairs of the company.

1.1 Introduction
The Companies Act, 2013 consisting of 29 Chapters, 470 Sections and 7 Schedules as
and was came into force on 30th August, 2013 and partially again on 26th March, 2014.
However, some provisions have been added after 26th March such as the provisions
related to National Company Law Tribunal and subsequently came into effect from 1st
June, 2016. The provision relating to Class Action Suits also has been enforced with
effect from 1st June, 2016. The jurisdiction in respect of merger and acquisitions and
compromises and arrangements under Chapter XV (corresponding to earlier sections
391 – 394 in the previous Companies Act, 1956) still rests with the High Courts. The
Companies Act, 2013 (hereafter ‘The Act’) consolidates and amends the law relating to
the companies in India and replaces the Companies Act, 1956 in phases, which is 56
years old. The new Act intends to improve corporate governance and to further
Odisha State Open University
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strengthen regulations for the corporate sector with the introduction of key provisions as
to Duties and Liabilities of Directors/Independent Directors, Auditor Rotation,
Establishment of Serious Fraud Investigation Office (SFIO), Constitution of National
Financial Reporting Authority (NFRA), Class Action Suit, Corporate Social
Responsibility (CSR) etc. The Companies Act, 2013 is administered by the Central
Government through the Ministry of Corporate Affairs (MCA) and the Offices of
Registrar of Companies, Official Liquidators, Public Trustee, Director of Inspection,
National Company Law Tribunal (NCLT), National Company Law Appellate Tribunal
(NCLAT), etc. The Registrar of Companies (ROC) controls the task of incorporation of
new companies and the administration of running companies. The Ministry of Corporate
Affairs, was primarily concerned with administration of the Companies Act, 2013, other
allied Acts and rules & regulations framed there under, mainly for regulating the
functioning of the corporate sector in accordance with law. Further, the focus of the
Ministry’s working is not only limited to the Administration of Companies but has
increasingly acquired an all inclusive role of addressing a vide sweep of functions like
Corporate Governance Reforms and the Emerging Legal Framework.

1.2 Meaning and Types
The term “company” has been derived from two Latin words ‘com’ and ‘panis’. ‘Com’
means ‘together’ and ‘panis’ means ‘bread’. So, companis means “together bread”.
Generally, it refers to a group or association of persons who ate together. In common
parlance, the word company denotes an association of persons united for a common
purpose.
L.H. Haney defines company as, “an incorporated association which is an artificial
person created by law, having a separate entity with a perpetual succession and a
common seal.”
According to sec. 2(20) of the Companies Act, 2013, company means a company
incorporated under the Companies Act or under any previous company law.
It is pertinent to mention here that, company is an association of both natural and
artificial persons and is incorporated under the existing law of a country.

1.2.1 Nature and Characteristics
The following are the important characteristics of a company:
 Corporate personality1 : A company is established by law and can exist till such
time as it is recognized by law. It bears its own name and acts under the name. Being
a corporate personality it has a seal of its own and its assets are separate and distinct
from those of its members. A shareholder cannot be held liable for the acts of the
company & these are not the agents of the company. Therefore, it is capable of
owing property, incurring debt, entering into contracts etc.
1

Salomon Vs Salomon & Co. Ltd, [1897] AC 22

Odisha State Open University

4

Bachelor of Business Administration (BBA)

 Artificial person: The Company is an artificial person created by law. It is called as
artificial person because it is invisible, intangible & immortal. Generally, it is not a
human being but it acts through human beings.
 Perpetual succession: The company law, perpetual succession means that the
membership of a company may keep changing from time to time but it shall not be
affected by its continuity. Therefore, it is said that “members may come & go, but
the company ca go on forever”. Company being a separate legal entity is unaffected
by death or departure of its member and remains the same despite total changes in
the membership.
 Separate property: Company being a legal person is capable of owing the property
in its own name. A company is distinct from its members & that’s why a member
does not even have an insurable interest in the property of company.
 Limited liability: The liability of a member as shareholder is limited upto some
nominal value of the shares held and not paid by him. The privilege of limited
liability is one of the principal advantages of doing business under the corporate
form of organization.
 Can be sue and be sued: A company, being a body corporate, can be sued and can
sue in its own name. All the proceedings against the company are to be instituted in
its name. Similarly, the company can also bring an action against anyone in its own
name.
 Common seal: Every company should have a seal of its own. It shall continue
forever irrespective of its members except in case of liquidation.
 Voluntary Association: A company is a voluntary association for sharing of profits.
It is created for accomplishment of some stated goals and divides the profit among its
shareholders.
 Not a citizen : According to sec 2(f) of the Citizenship Act, 1955 ‘person’ does not
include any company or association or body of individuals whether incorporated or
not. As per the provisions of constitution, it can be clear that the constitution only
talks about the natural person. Therefore, a company is not a citizen.
 Termination of Existence : As we know that company is an artificial person, so it
does not die a natural death. Being a creation of law, its existence can only be
terminated by means of winding up.

1.2.2 Types of Company
A company may of the following types: Types on the basis of incorporation : On the basis of incorporation, company is of
two types i.e, registered companies and statutory companies which mean company
created by statute. Basically these companies are created to provide the public
service. For example, RBI, LIC etc whereas registered companies are companies
registered under the Companies Act, 2013 or any previous Law.
Odisha State Open University
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 Types on the basis of liability : On the basis of liability, company is of three types
i.e., companies limited by shares, companies limited by guarantee and unlimited
liability company.
A company that has the liability of its members limited by the amount if any unpaid
on the shares respectively held by them is termed as a company limited by shares.
For example if a shareholder has paid 25 on a share of face value 50 can be called
upon to pay the balance 25 only.
Companies limited by guarantee is a company that has the liability of its members
limited to such amount as the members may respectively undertake, by the
memorandum, to contribute to the assets of company in the event of its being
winding up. For example Trade associations where the liability of its member is
limited to the amount of guarantee.
Unlimited Liability Company means a company where there is no limit on the
liability of its members. It is important to mention here that it may either a public or
can be a private company.
 Types on the basis of members: Company can be of two types on the basis of its
member i.e., Private company and Public Company.
According to sec 2(71) of the Act, public company means a company which is not a
private company and has a minimum paid-up share capital as may be prescribed.
There must be minimum 7 members2. The company shall have minimum 3 directors
in its board3.
A private company means a company having a minimum paid-up share capital as
may be prescribed, and which by its articles, restricts the right to transfer its shares &
except in case of One Person Company, limits the number of its members to two
hundred4. A private company may be formed for any lawful purpose by two or more
person5. Every private company shall have minimum 2 directors in its board6.
However, with the enactment of the Companies Act, 2013 several new concepts was
introduced. One of such is incorporated under sec 2(62) of the Act, which states that
there can be a one person company, which means a company which has only one
person as a member. Similarly, one person company may be formed for any lawful
purpose7. Similarly, one person company shall have one director in its board; its sole
member can also be director of such one person company8.
 Types on the basis of domicile: Basing upon the domicile, it can be of two types
i.e., foreign company and Indian company. Foreign company means any company or
2

Sec 3(1)(a) of the Companies Act, 2013
Sec 149(1) of the Companies Act, 2013
4
Sec 2(68) of the Companies Act, 2013
5
Sec 3(1)(b) of the Companies Act, 2013
6
Sec 149(1) of the Companies Act, 2013
7
Sec 3(1)(c) of the Companies Act, 2013
8
Sec 149(1) of the Companies Act, 2013
3
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body corporate incorporated outside India which has a place of business in India
whether by itself or through an agent, physically or through electronic mode; and
conducts any business activity in India in any other manner9.
A company formed and registered in India is known as an Indian company.
 Other types of company : Apart from the above types of companies, there are
certain other types of company such as Government Company, small company,
subsidiary company, holding company etc
Government Company means any company in which not less than fifty-one per cent.
of the paid-up share capital is held by the Central Government, or by any State
Government or Governments, or partly by the Central Government and partly by one
or more State Governments, and includes a company which is a subsidiary company
of such a Government company10.
Small company means a company, other than a public company11,
i. paid-up share capital of which does not exceed fifty lakh rupees or such higher
amount as may be prescribed which shall not be more than five crore rupees; or
ii. turnover of which as per its last profit and loss account does not exceed two crore
rupees or such higher amount as may be prescribed which shall not be more than
twenty crore rupees :
Provided that nothing in this clause shall apply to A. a holding company or a subsidiary company;
B. a company registered under section 8; or
C. a company or body corporate governed by any special Act;
Subsidiary company or subsidiary, in relation to any other company (that is to say the
holding company), means a company in which the holding company12i. controls the composition of the Board of Directors; or
ii. exercises or controls more than one-half of the total share capital either at its own
or together with one or more of its subsidiary companies :
Provided that such class or classes of holding companies as may be prescribed shall not
have layers of subsidiaries beyond such numbers as may be prescribed.
Explanation.—for the purposes of this clause ,a) a company shall be deemed to be a subsidiary company of the holding company
even if the control referred to in sub-clause (i) or sub-clause (ii) is of another
subsidiary company of the holding company;
b) the composition of a company‘s Board of Directors shall be deemed to be
controlled by another company if that other company by exercise of some power
9

Sec 2(48) of the Companies Act, 2013
Sec 2(45) of the Companies Act, 2013
11
Sec 2(85) of the Companies Act, 2013
12
Sec 2(87) of the Companies Act, 2013
10
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exercisable by it at its discretion can appoint or remove all or a majority of the
directors;
c) The expression “company” includes anybody corporate;
d) “Layer” in relation to a holding company means its subsidiary or subsidiaries;
Holding company13, in relation to one or more other companies, means a company of
which such companies are subsidiary companies.

1.2.3 Corporate veil
As we know, a company is a separate legal entity that too from its members. The term
veil means a thin material for covering similarly is in case of a company. The company
being a non-living body hence, the members work on behalf of the company behind the
veil. This is known as “corporate veil”.
A corporate veil is a legal concept that segregates the personality of a company from
that of a shareholder in a company, and protects them from being personally liable for
company’s debts and obligations.
The separate personality of a company is a statuary privilege and must be used for a
valid purpose. Whenever and wherever a fraudulent or dishonest use is made, the
member will not be allowed to hide behind the veil of corporate personality. The
appropriate will lift the veil. The grounds under which corporate veil is lifted are as
follows :1.
2.
3.
4.
5.
6.

Fraudulent or improper conduct
For benefit of revenue
Enemy character
Where the company is sham
Single economic entity
Agency or trust

1.3 Incorporation of a Company: Procedure, Certificate,
Commencement
Sec. 7 of the Companies Act, 2013 deals with the procedure for incorporation of a
company. The details regarding the same are mentioned below.

1.3.1 Name of the Company
The first and foremost step in the incorporation of any company is to choose an
appropriate name. Generally, a company is identified through its name. So, the name of
the company is to be stated in the memorandum of association. The name of the
company must ends with “limited” if it is a public company and “Private limited” if it is
a private company.

13

Sec 2(46) of the Companies Act, 2013
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To check whether the chosen name is available for adoption, the promoters have to write an
application to the Registrar of Companies of the State. A 500 rupee is paid with the
application. The Registrar then allows the company to adopt the name given they fulfill all
legal documentation formalities within a period of three months.

1.3.2 Preparation of Memorandum and Article of Association
The Memorandum of Association (MOA) can be called as company’s constitution or
rulebook. The MOA states the objectives for which the company has been set up as well
as the types of business the company plans to undertake.
It is further divided into five clauses
1. Name Clause
2. Registered Office Clause
3. Objects Clause
4. Liability Clause
5. Capital Clause
The Article of Association (AOA) is basically a legal document prepared during the
registration of a company to specify the objectives for which the company has been set
up. The AOA creates a contract between the company and its members. The Article will
mention the rights, duties and liabilities of the members. It is equally binding on all the
members of the company.
The Registrar of companies often helps promoters to draw up and draft the
memorandum and articles of association. Once these above formalities completed, then
the Article and Memorandum were subsequently divided into paragraphs and arranged
in a particular manner. The Articles have to be signed by each subscriber or their
representatives in presence of a witness.

1.3.3 Printing, Signing and Stamping, Vetting of Memorandum and
Articles
The Registrar of Companies often helps promoters to draw up and draft the memorandum
and articles of association. Above all, with promoters who have no previous experience in
drafting the memorandum and articles.
Once these have been vetted by the Registrar of Companies, then the memorandum of
association and articles of association can be printed. The memorandum and articles are
consequently divided into paragraphs and arranged chronologically.
The articles have to be individually signed by each subscriber or their representative in the
presence of a witness, otherwise, it will not be valid.

Odisha State Open University
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1.3.4 Power of Attorney
To fulfill the legal and complex documentation formalities of incorporation of a company,
the promoter may then employ an attorney who will have the authority to act on behalf of
the company and its promoters. The attorney will have the authority to make changes in the
memorandum and articles and moreover, other documents that have been filed with the
registrar.

1.3.5 Other Documents to be Filed with the Registrar of Companies
The First – e-Form No.32 – Consent of directors
The Second – e-Form No.18 – Notice of Registered Address
The Third – e-Form No.32. – Particulars of Directors

1.3.6 Statutory Declaration in e-Form No.1
This declaration, furthermore states that ‘All the requirements of the Companies Act and the
rules thereunder have been compiled with respect of and matters precedent and incidental
thereto.’

1.3.7 Payment of Incorporation Fees
After all the above mentioned steps are completed, the incorporation fees are to be paid
to the Registrar of the Companies. It depends on the nominal capital of the companies
which also have share capital.

1.3.8 Certificate of Incorporation
If the Registrar is fully satisfied that all the requirement has been full filled by the
company then he will allow the company for registration and afterwards issue a
certificate of incorporation. As a result, the incorporation certificate provided by the
Registrar is definite proof that all requirements of the Act have been met.

Odisha State Open University
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Unit – 2
Memorandum of Association and Article of Association
Structure :
2.1 Meaning of the Memorandum of Association
2.2 Importance of the Memorandum of Association
2.3 Format of the Memorandum of Association
2.4 Contents of the Memorandum of Association
2.5 Alteration of the Memorandum of Association
2.6 Doctrine of Ultra-Vires
2.7 Meaning of Article of Association
2.8 Definition of Article of Association
2.9 Contents of Article of Association
2.10 Importance of Article of Association
2.11 The signing of the Articles of Association
2.12 Alteration of Articles of Association

2.13 Provisions for Entrenchment
2.14 Doctrine of Constructive Notice
2.15 Doctrine of Indoor Management
2.16 Difference between MOA and AOA

2.1 Memorandum of Association- Meaning
A Memorandum of Association (MoA) represents the charter of the company. It is a
legal document prepared during the formation and registration process of a company to
define its relationship with shareholders and it specifies the objectives for which the
company has been formed. The company can undertake only those activities that are
mentioned in the Memorandum of Association. As such, the MoA lays down the
boundary beyond which the actions of the company cannot go.
The term “Memorandum of Association” (MOA) does not have an exhaustive meaning
under the Act. However as per sec 2(56) of the Act, the word memorandum means the
memorandum of association of a company as originally framed or as altered from time
to time in pursuance of any previous company law or of this Act. So, we can say that
MOA is an essential legal document which specify the scope and objective of a
company for which it has been set. Further, it also contains the rights and duties of the
members of a company.
Memorandum of Association helps the shareholders, creditors and any other person
dealing with the company to know the basic rights and powers of the company. Also,
the contents of the MoA help the prospective shareholders in taking the right decision
while thinking of investing in the company. MoA must be signed by at least 2
Odisha State Open University
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subscribers in case of a private limited company, and 7 members in case of a public
limited company.

2.2 Importance of the Memorandum of Association
Following are the importance of MOA:1. A memorandum of association is a basic fundamental document without which not a
single company or organization could be enlisted.
2. A memorandum of association works as an aide for every members of the company
including the directors.
3. It further incorporates the goals of the company; it also contains the limitation which
restricts the power of the company.
4. All the investors are protected by the memorandum of association as there is
consistently a danger implied when an individual imbue money in a company.
5. It makes pariahs know whether a specific organization is qualified to make
transaction or acknowledge it.

2.3 Format of the Memorandum of Association
The format of a MoA is specified in Table A to Table E depending upon the type of
company. A company can adopt the table applicable to it; for instance, Table A is for a
company limited by shares, and Table B is for a company limited by guarantee and
having share capital etc.

2.4 Contents of Memorandum of Association
Memorandum of Association (MoA) consists of the following clauses:
1. Name Clause: This clause specifies the name of the company. The name of the
company should not be identical to any existing company. Also, if it is a private
company, then it should have the word ‘Private Limited’ at the end. And in case of
public company public company, then it should add the word “Limited” at the end
of its name. For example, ABC Private Limited in case of the private, and ABC Ltd
for a public company.
2. Registered Office Clause: This clause specifies the name of the State in which the
registered office of the company is situated. This helps to determine the jurisdiction
of the Registrar of Companies. The comp any is required to inform the location of
the registered office to the Registrar of Companies within 30 days from the date of
incorporation or commencement of the company.
3. Object Clause: This clause states the objective with which the company is formed.
The objectives can be further divided into the following 3 subcategories:
 Main objective: It states the main business of the company

Odisha State Open University
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 Incidental objective: These are the objects ancillary to the attainment of main
objects of the company
 Other objective: Any other objects which the company may pursue and are not
covered in above (a) and (b).
4. Liability Clause: It states the liability of the members of the company. In case of
an unlimited company, the liability of the members is unlimited whereas in case of
a company limited by shares, the liability of the members is restricted by the
amount unpaid on their share. For a company limited by guarantee, the liability of
the members is restricted by the amount each member has agreed to contribute.
5. Capital clause: This clause details the maximum capital that a company can raise
which is also called the authorized/nominal capital of the company. This also
explains the division of such capital amount into the number of shares of a fixed
amount each.

2.5 Alteration of Memorandum of Association
Sec 13 of the Act contains the detailed procedure as to how the memorandum can be
altered which are as follows: Any change in the name of a company shall be subject to the provisions of
subsections (2) and (3) of section 4 and shall not have effect except with the
approval of the Central Government in writing14
In some cases, the alteration of the name may not be allowed to the following
companies :


Not filing the annual returns or financial statements due for filing with
the Registrar or



Failed to pay or repay the matured deposits or debentures or interest
thereon

 When any change in the name of a company is made under sub-section (2), the
Registrar shall enter the new name in the register of companies in place of the old
name and issue a fresh certificate of incorporation with the new name and the
change in the name shall be complete and effective only on the issue of such a
certificate15.
 The alteration of the memorandum relating to the place of the registered office from
one State to another shall not have any effect unless it is approved by the Central
Government on an application in such form and manner as may be prescribed16.
 The Central Government shall dispose of the application under sub-section (4)
within a period of sixty days and before passing its order may satisfy itself that the
alteration has the consent of the creditors, debenture-holders and other persons
14

Sec 13(2) of the Companies Act, 2013
Sec 13(3) of the Companies Act, 2013
16
Sec 13(4) of the Companies Act, 2013
15
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concerned with the company or that the sufficient provision has been made by the
company either for the due discharge of all its debts and obligations or that
adequate security has been provided for such discharge17.
 Where an alteration of the memorandum results in the transfer of the registered
office of a company from one State to another, a certified copy of the order of the
Central Government approving the alteration shall be filed by the company with the
Registrar of each of the States within such time and in such manner as may be
prescribed, who shall register the same, and the Registrar of the State where the
registered office is being shifted to, shall issue a fresh certificate of incorporation
indicating the alteration18.
However, the Registrar shall register any alteration of the memorandum with respect to
the objects of the company and certify the registration within a period of thirty days
from the date of filing of the special resolution in accordance with clause (a) of subsection (6) of this section19. Further it is stated that no alteration made under this section
shall have any effect until it has been registered in accordance with the provisions of
this section20.

2.6 Doctrine of Ultra-Vires
In order to protect the interests of creditors and shareholders, the doctrine of the Ultra
Virus was particularly developed, the object clause is considered to be the company’s
priorities, and anything that is done against that must be said to be void. It also helps
creditors see if their money has been invested in the right way and place. It also helps
the company to avoid insecurity as it ensures that the company’s assets are kept in a
certain manner because if they are not kept in a certain category the company may lose
its assets and become insolvent. This theory is also important to prevent the unlimited
power of the director. It also ensures and guides the directors to act in an authorized act.
As we know to every rule there is an exception so in this case also there are 3 situations
under which an act will not be termed as ultra vires, which are as follows:
1. If the act was done is within the object clause21.
2. If some special powers have been conferred by a statute so that the main task can be
made effectual, then also the act done will not be ultra vires22.
3. Sometimes certain acts done are neither within the object clause nor some special
power had been conferred, but still, the act done would not be ultra vires if it is found

17

Sec 13(5) of the Companies Act, 2013
Sec 13(7) of the Companies Act, 2013
19
Sec 13(9) of the Companies Act, 2013
20
Sec 13(10) of the Companies Act, 2013
21
Kumar. L., (2019), Memorandum of Association retrieved from https://blog.ipleaders.in/memorandumof-association/ on 5th Nov, 2021.
22
Ibid
18
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in the inquiry that the act done was incidental and consequential to the act and was
done to fulfill the main task23.

2.7 Article of Association- Meaning, Importance, Doctrine of
Constructive Notice and Indoor Management, Difference
Between MOA and AOA
Article of Association is a supreme document that defines the purpose of a company and
specifies the regulations for its operation. In Anderson case24, it was held that if there is
ambiguity in the memorandum then the articles registered at the same time may be used
to explain it.
The document lays out how tasks are to be accomplished within the organization,
including the process for appointing directors and the handling of financial records.
The articles of association establishes a contract between the members and between the
members and the company. This contract is established, governs the ordinary rights and
obligations that are incidental to having membership in the company.

2.8 Definition of Article of Association
The Companies Act, 2013 defines ‘articles’ as the “articles of association of a company
originally framed, or as altered from time to time in pursuance of any previous
company laws or of the present.” The Articles of Association of a company are that
which prescribe the rules, regulations and the bye-laws for the internal management of
the company, the conduct of its business, and is a document of paramount significance
in the life of a company. The Articles of a company have often been compared to a rule
book of the company’s working,that regulates the management and powers of the
company and its officers. It prescribes several details of the company’s inner workings
such as the manner of making calls, director’s/employees qualifications, powers and
duties of auditors, forfeiture of shares etc.

2.9 Contents of Articles of Association
A. Details regarding the shares of a company


Classes and valuation of shares.



Transfer, conversion, Lien, and forfeiture of shares.



Rights attached to the shares and rules about the alteration of capital.



Rules regarding the minimum subscription and conversion of fully paid shares
into stock.

23

Kumar. L., (2019), Memorandum of Association retrieved from https://blog.ipleaders.in/memorandumof-association/ on 5th Nov, 2021.
24
[2002] UKHL 46
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B. Details regarding directors’ rights, duties, and their removal


Directors appointment, powers, and duties. Borrowing rights of the Board of
Directors and the procedure to remove them.

C. Details regarding holding and conducting meetings


Conducting Meetings, maintaining minutes, and sending out notices. It also
states rules regarding voting rights and proxy that includes quorum required with
the percentage of votes with directors. It mentions the accounts & audit, and
appointment and remuneration of auditors.

D. Process and rules regarding winding up of the company
It is possible to make alterations in the articles if that benefits the company. But that
should not be in contradiction with any third-party contracts. This alteration is done by
passing a special resolution by filing a copy of it with the Registrar, within 30 days of
its passing. Such alteration should not, in any way, increase the liabilities of its existing
members

2.10 Importance
The following are the importance of Article of Association: It contains the internal rules and regulation of a company for its day to day
operations.
 The appointment of directors and other members are done in accordance with the
articles.
 The appointment, removal, salary and tenure are managed by the articles.
 Further the winding up of the company is done according to the articles.

2.11 The signing of the Articles of Association
The Companies (Incorporation) Rules, 2014 prescribes that both the Memorandum and
the Articles of a company are to be signed in a specific manner.


Memorandum and Articles of a company, are both required to be signed by all
subscribers, who are further required to add their names, addresses and
occupation, in the presence of at least one witness, who must attest the signatures
with his own signature and details.



Where a subscriber is illiterate, he must affix a thumb impression in place of his
signature, and appoint a person to authenticate the impression with his signature
and details. This appointed person should also read out the content of the
documents to the illiterate subscriber for his understanding.



Where a subscriber is a body corporate, the memorandum and articles must be
signed by any director of the body corporate who is duly authorised to sign on
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behalf of the body corporate, by a passing a resolution of the board of directors of
the body corporate.


Where the subscriber is a Limited Liability Partnership, the partner of the LLP
who is duly authorised to sign on the behalf of the LLP by a resolution of all the
partners shall sign.

2.12 Alteration of Articles of Association
Section 14 of the Companies Act, 2013, permits a company to alter its articles, subject
to the conditions contained in the memorandum of association, by passing a special
resolution. This power is extremely important for the functioning of the company. The
company may alter its articles to the effect that would turn:
A public company into a private company :
For a company wanting to convert itself from public to a private company simply
passing a special resolution is not enough. The company will have to acquire the
consent and approval of the Tribunal. Further, a copy of the special resolution must be
filed with the Registrar of Companies within 30 days of passing it. Further, a company
must then file a copy of the altered, new articles of association, as well as the approval
order of the Tribunal with the Registrar of Companies within 15 days of the order being
received.
A private company into a public company :
For a company wanting to convert from its private status to public, it may do so by
removing/omitting the three clauses as per section 2(68) which defines the requisites of
a private company. Similar to the conversion of the public to a private company, a copy
of the resolution and the altered articles are to be filed with the Registrar within the
stipulated period of time.
Limitations on power to alter articles


The alteration must not contravene provisions of the memorandum, since the
memorandum supersedes the articles, and the memorandum will prevail in the
event of a conflict.



The alteration cannot contravene the provisions of the Companies Act, or any
other company law since it supersedes both the memorandum and the articles of
the company.



Cannot contravene the rules, alterations or suggestions of the Tribunal.



The alteration cannot be illegal or in contravention with public policy. Further, it
must be for the bona fide benefit and interest of the company. The alterations
cannot be an effort to constitute a fraud on the minority and must be for the benefit
of the company as a whole.



Any alteration made to convert a public company into a private company, cannot
be made until the requisite approval is obtained from the Tribunal.
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A company may not use the alteration to cover up or rectify a breach of contract
with third parties or use it to escape contractual liability.



A company cannot alter its articles for the purpose of expelling a member of the
board of directors is against company jurisprudence and hence cannot occur.

2.13 Provisions for Entrenchment
The concept of Entrenchment was introduced in the Companies Act, 2013 in Section
5(3) which implies that certain provisions within the Articles of Association will not be
alterable by merely passing a special resolution, and will require a much more lengthy
and elaborate process. The literal definition of the word “entrench” means to establish
an attitude, habit, or belief so firmly that bringing about a change is unlikely. Thus, an
entrenchment clause included in the Articles is one which makes certain changes or
amendments either impossible or difficult.
Provisions for entrenchment can only be introduced in the articles of a company during
its incorporation, or an amendment to the articles brought about by a special resolution
in case of a public company, and an agreement between all the members in case of a
private company.

2.14 Doctrine of Constructive Notice
When the Memorandum and Articles of Association of any company, are registered
with the Registrar of Companies they become “public documents” as per section 399 of
the Act. This implies that any member of the general public may view and inspect these
documents at a prescribed fee. A member of the public may make a request to a specific
company, and the company, in turn, must, within seven days send that person a copy of
the memorandum, the articles and all agreements and resolutions that are mentioned in
section 117(1) of the Act.
If the company or its officers or both, fail to provide the copies of the requisite
documents, every defaulting officer will be liable to a fine of Rs. 1000, for every day,
until the default continues, or Rs. 1,00,000 whichever is less.
Therefore, it is the duty of every person that deals with the company to inspect these
public documents and ensure in his own capacity that the workings of the company are
in conformity with the documents. Irrespective of whether a person has actually read the
documents or not, it is assumed that he familiar with the contents of these documents,
and that he has understood them in their proper meaning. The memorandum and articles
of association are thus deemed as notices to the public, hence a ‘constructive notice’.
Illustration : If the articles of Company A, provided that any bill of exchange must be
signed by a minimum of two directors, and the payee receives a bill of exchange signed
only by one, he will not have the right to claim the amount.
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2.15 Doctrine of Indoor Management
The concept of the Doctrine of Indoor Management can be most elaborately explained
by examining the facts of the case of Royal British Bank v. Turquand, which in fact,
first laid down the doctrine. It is due to this that the doctrine of indoor management is
also known as the “Turquand Rule”.
The directors of a particular company were authorised in its articles to engage in the
borrowing of bonds from time to time, by way of a resolution passed by the company in
a general meeting. However, the directors gave a bond to someone without such a
resolution being passed, and therefore the question that arose was whether the company
was still liable with respect to the bond. The company was held liable, and the Chief
Justice, Sir John Jervis explained that the understanding behind this decision was that
the person receiving the bond was entitled to assume that the resolution had been
passed, and had accepted the bond in good faith.
However, the judgement, in this case, was not fully accepted into in law until it was
accepted and endorsed by the House of Lords in the case of Mahony v East Holyford
Mining Co.
Therefore the primary role of the doctrine of indoor management is completely opposed
to that of constructive notice. Quite simply, while constructive notice seeks to protect
the company from an outsider, indoor management seeks to protect outsiders from the
company. The doctrine of constructive notice is restricted to the external and outside
position of the company and, hence, follows that there is no notice regarding how the
internal mechanism of the company is operated by its officers, directors and employees.
If the contract has been consistent with the documents on public record, the person so
contracting shall not be prejudiced by any and all irregularities that may beset the
inside, or “indoor” operation of the company.
This doctrine has since then been adopted into Indian Law as well in cases such
as Official Liquidator, Manabe & Co. Pvt. Ltd. v. Commissioner of Police and more
recently, in M. Rajendra Naidu v. Sterling Holiday Resorts (India) Ltd. wherein the
judgment was that the organizations lending to the company should acquaint themselves
well with the memorandum and the articles, however, they cannot be expected to be
aware of every nook and corner of every resolution, and to be aware of all the actions of
a company’s directors. Simply put, people dealing with the company are not bound to
inquire into every single internal proceeding that takes place within the company.

2.16 Difference between MOA and AOA
Basis
Nature
Scope

Memorandum of Association
Article of Association
Charter or Constitution of a Bye laws of company
company
It defines the object and power of It
contains
rules
and
the company
regulations for day to day

Odisha State Open University

19

Bachelor of Business Administration (BBA)

Relationship

Legal status

Alteration

Types of
information
contained
Retrospective
Effect
Compulsory
filing at the
time of
registration
Obligatory

It defines the relationship
between the company and the
outsiders.
Any acts done against the
objective mentioned under the
MOA of the company are void.
It is very difficult to alter. The
prior permission of central
government is required.
Powers and objects of the
company.

operations
It
defines
the
internal
relationship
between
the
company and its members.
Any act beyond the article of
the company can be ratified.
It is very easy to alter. Prior
permission of the central
government is not required.
Rules of the company.

The memorandum of association The article of association can
of the company cannot be be amended retrospectively.
amended retrospectively.
Required
Not required at all.

Yes, for all companies

Only a private company is
required to frame its article
while a public company limited
by shares can adopt Table F in
place of article.
Major content A memorandum contains six The articles can be drafted as
clauses.
per the choice of the company.
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Unit -3
Prospectus, Issues of Shares and Bonus Issue, Rights Issue
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3.1 Prospectus Introduction
3.2 Definition
3.3 Objectives of Issuing the Prospectus
3.4 Advertisement of Prospectus
3.5 Types of the Prospectus
3.6 Contents of Prospectus
3.7 Consequences of Misstatement in Prospectus
3.8 Statement in Lieu of Prospectus
3.9 Issues of shares: Introduction
3.10 Types of Shares
3.11 Issue of Shares
3.12 Steps in Issuing of Shares
3.13 Difference between Equity Shares and Preference Shares
3.14 Rights Issue
3.15 Bonus Issue

3.1 Prospectus
Prospectus means any document described or issued as a prospectus and includes a red
herring prospectus referred to in section 32 or shelf prospectus referred to in section 31
or any notice, circular, advertisement or other document inviting offers from the public
for the subscription or purchase of any securities of body corporate 25.
It is pertinent to mention here that every public company either issue a prospectus or file
a statement in lieu of prospectus. This is not mandatory for a private company. But
when a private company converts from private to public company, it must have to either
file a prospectus if earlier issued or it has to file a statement in lieu of prospectus26.

3.2 Definition
Section 2(70) of the Companies Act 2013 defines Prospectus as “any document issued
for advertisement or other document inviting offers from the public for the
subscription or purchase of any securities of a body corporate”.
A Prospectus is an invitation issued to the public to offer for purchase/subscribe shares
or debentures of the company. In other words, any advertisement offering shares or
debentures of the company Private limited companies are strictly prohibited from
issuing a prospectus and they cannot invite the public to subscribe to their shares. A

25
26

Sec 2(70) of the Companies Act, 2013
Sec 70 of the Companies Act, 2013
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prospectus can only be issued by public limited institutions. Making it an open
invitation prolonged to the public at large.

3.3 Objectives of Issuing the Prospectus


To bring to the notice of the public that a new company has been formed.



To preserve an authentic record of the terms and allotment on which the public
have been invited to buy its shares or debentures.



To secure that the directors of the company accept responsibility for the statements
in the prospectus.

3.4 Advertisement of Prospectus
Where an advertisement of any prospectus of a company is published in any manner, it
shall be necessary to specify therein the contents of its memorandum as regards the
objects, the liability of members and the amount of share capital of the company, and
the names of the signatories to the memorandum and the number of shares subscribed
for by them, and its capital structure.27

3.5 Types of the Prospectus
There are 4 types of prospectus which are as follows:

Red Herring Prospectus : Sec 32 of the Act deals with Red herring prospectus.
Red herring prospectus is the prospectus which lacks the complete particulars about
the quantum of the price of the securities. A company may issue a red herring
prospectus prior to the issue of prospectus when it is proposing to make an offer of
securities28. This type of prospectus needs to be filed with the registrar at least three
days prior to the opening of the subscription list or the offer. The obligations
carried by a red herring prospectus are same as a prospectus. If there is any
variation between a red herring prospectus and a prospectus then it should be
highlighted in the prospectus as variations29.



Shelf Prospectus : Shelf is mentioned under sec 31 of the Act. The term “Shelf
prospectus” can be defined as a prospectus that has been issued by any public
financial institution, company or bank for one or more issues of securities or class
of securities as mentioned in the prospectus. When a shelf prospectus is issued then
the issuer does not need to issue a separate prospectus for each offering he can offer
or sell securities without issuing any further prospectus30.

27

Sec 30 of the Companies Act, 2013
Anand. P. (2019). Concept of Prospectus under The Companies Act, 2013 retrieved from
https://blog.ipleaders.in/concept-prospectus-companies-act-2013/ on 5th Nov, 2021.
29
Ibid
30
Ibid
28
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Abridged prospectus : The abridged prospectus is a summary of a prospectus filed
before the registrar. It contains all the features of a prospectus. An abridged
prospectus contains all the information of the prospectus in brief so that it should be
convenient and quick for an investor to know all the useful information in short 31.
Sec 33(1) of the Companies Act, 2013 also states that when any form for the
purchase of securities of a company is issued, it must be accompanied by an
abridged prospectus.



Deemed Prospectus : Where a company allots or agrees to allot any securities of
the company with a view to all or any of those securities being offered for sale to
the public, any document by which the offer for sale to the public is made shall, for
all purposes, be deemed to be a prospectus issued by the company32.

In the case of SEBI v. Kunnamkulam Paper Mills Ltd33., it was held by the court that
where a rights issue is made to the existing members with a right to renounce in the
favour of others, it becomes a deemed prospectus if the number of such others exceeds
fifty.

3.6 Contents of Prospectus
The contents of the prospectus have been specified in Schedule II of the Companies
Act. The important contents in the prospectus include the following.


Name and address of the company



Objects of the company



Full particulars of the signatories to the Memorandum and number of shares taken
by them.



The names, addresses, and occupations of the directors, managing directors or
managers, etc.



The number and classes of shares.



The minimum subscription



The qualification shares of a director and the remuneration of the directors.



The amount payable on application, on the allotment, and on calls.



The names of the underwriters.



The estimated amount of preliminary expenses.



The names and addresses of the auditors of the company



Particulars about reserves and surplus



Voting rights of the different classes of shares.



Reports of the auditors regarding profits and losses of the company.

31

Ibid
Sec 25(1) of the Companies Act, 2013
33
WP(C).No. 19192 of 2003
32
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A similar report by the Chartered Accountant regarding the Profits and Losses and
Assets and Liabilities of the Company.

3.7 Consequences of Misstatement in Prospectus
Civil and Criminal liabilities shall be faced by any person who provides with
misstatement in a prospectus.
1 Civil liability : In case, misleading prospectus amounts to misrepresentation, the
aggrieved persons can repudiate the contract. They can claim a refund of their
money. Damages can also be claimed by the persons found guilty.
2

Criminal liability : In case any deliberate concealment is made, directors will be
punished with a fine of Rs. 5,000 or imprisonment up to two years or both. If it is a
fraud the fine will extend to Rs. 10,000 or 5 years imprisonment or both.

3.8 Statement in Lieu of Prospectus
When the prospectus is not issued by the company a statement in lieu of a prospectus
must be filed with the Registrar at least three days before the allotment of shares. The
contents of the statement in lieu of prospectus are very much similar to the prospectus.
The statement must be signed by all the directors or their agents authorized in writing.
These provisions do not apply to a private company.

3.9 Issues of shares : Introduction
A share is a unit of ownership in a company or an organisation. It is also considered as
an asset, because in case a company makes a profit, an amount in proportion to share
held by you will be provided to you in the form of a dividend. Anyone who holds a
share is called a shareholder for that specific financial asset or organisation.
It should be noted that an organisation is allowed to offer shares to be purchased by
others through the Companies Act 2013 and has to follow the rules predefined under the
act.
Generally, the issue of shares is of two kinds - common shares and preference shares.
While the former allows for voting rights to the shareholders, the latter does not permit
the holders of any rights.
However, the dividend is passed on to both in case of a profit. On another instance,
when there is a bankruptcy, the preference shareholders are given preference in matters
of dividend sharing. So, they receive the dividend even before the common shareholders
and have an upper hand.

3.10 Types of Shares
The capital of a company is divided into a small number of small units, each unit is
known as a share. In simple terms, a share is the percentage of ownership in a company
or financial asset Investors who own shares of any company are known as shareholders.
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For example, if a company has a market capitalization of Rs. 10 lakh, and one share is
worth Rs 10 then the number of shares to be given will be 1 lakh.
Generally Shares are of two types’ i.e, preference share and equity share. Equity share
means ordinary share. Ordinarily these are long term financing sources for any
company. The majority shares issued by a company are equity share. As the name
suggest Preference share gives certain preferential rights as compared to other types of
shares. Further, it can be divided into 3 types which are as follows Cumulative preference shares : Cumulative preference shares are regular
preference shares with one additional benefit. The extra benefit here is that the
holder of these shares have the right to receive dividends even if the issuing
company has missed out on paying them in past.
 Non-cumulative preference shares : Non cumulative shares describe a type of
preferred stock that does not entitled investors to reap any mislead dividends.
 Convertible preference shares : These are corporate fixed income securities that
the investor can choose to turn into a certain number of shares of the company’s
common stock after a predetermined time span or on a specific date.

3.11 Issue of Shares
The meaning of issue of shares is that the shares of an enterprise or any financial asset
are distributed among shareholders whoever wishes to purchase it. These shareholders
can be either individuals or corporates who take part in buying the shares at a specific
price.

3.12 Steps in Issuing of Shares
1. Issue of Prospectus: Before the issue of shares, comes the issue of the prospectus. The
prospectus is like an invitation to the public to subscribe to shares of the company. A
prospectus contains all the information of the company, its financial structure, previous
year balance sheets and profit and Loss statements etc.
It also states the manner in which the capital collected will be spent. When inviting
deposits from the public at large it is compulsory for a company to issue a prospectus
or a document in lieu of a prospectus.
2. Receiving Applications: When the prospectus is issued, prospective investors can now
apply for shares. They must fill out an application and deposit the requisite application
money in the schedule bank mentioned in the prospectus. The application process can
stay open a maximum of 120 days. If in these 120 days minimum subscription has not
been reached, then this issue of shares will be cancelled. The application money must
be refunded to the investors within 130 days since issuing of the prospectus.
3. Allotment of Shares: Once the minimum subscription has been reached, the shares can
be allotted. Generally, there is always oversubscription of shares, so the allotment is
done on pro-rata bases. Letters of Allotment are sent to those who have been allotted
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their shares. This results in a valid contract between the company and the applicant,
who will now be a part owner of the company.
If any applications were rejected, letters of regret are sent to the applicants. After the
allotment, the company can collect the share capital as it wishes, in one go or in
instalments.

3.13 Difference between Equity Shares and Preference Shares
Preference Shares: A preference share is one which carries two exclusive preferential
rights over the other type of shares, i.e. equity shares. These two special conditions of
preference shares are

 A preferential right with respect to the dividends declared by a company. Such
dividends can be at a fixed rate on the nominal value of the shares held by them. So
the dividend is first paid to preference shareholders before equity shareholders.

 Preferential right when it comes to repayment of capital in case of liquidation of the
company. This means that the preference shareholders get paid out earlier than the
equity shareholders.
Other than these two rights, preference shares are similar to equity shares. The holders of
preference shares can vote in any matters directly affecting their rights or obligations.
Preference shares can actually be of various types as well. They can be redeemable or
irredeemable. They can be participating (participate in further profits after a dividend is
paid out) or non-participating. And they may be cumulative (arrears in demand will
cumulate) or non-cumulative.
Equity Shares: Equity share is a share that is simply not a preference share. So shares that
do not enjoy any preferential rights are thus equity shares. They only enjoy equity,
i.e. ownership in the company.
The dividend given to equity shareholders is not fixed. It is decided by the Board of
Directors according to the financial performance of the company. And if in a given year no
dividend can be declared, the shareholders lose the dividend for that year, it does not
cumulate.
Equity shareholders also have proportional voting rights according to the paid-up capital of
the company. Essentially it is one share one vote system. A company cannot issue nonvoting equity shares, they are illegal. All equity shares must come with full voting rights.

3.14 Rights Issue
Generally, the term rights issue is an invitation to the existing shareholders to purchase
more additional shares of the company for promoting the existing shareholding of the
company by sending an offer letter.
As per sec 62(1) of the Act, Where at any time, a company having a share capital
proposes to increase its subscribed capital by the issue of further shares, such shares
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shall be offered to persons who, at the date of the offer, are holders of equity shares of
the company in proportion, as nearly as circumstances admit, to the paid-up share
capital on those shares by sending a letter of offer subject to the following conditions
which are as follows:i. The offer shall be made by notice specifying the number of shares offered34.
ii. The offer period shall limited to a time not being less than 15 days and shall not
exceeding 30 days from the date of the offer within which the offer35.
iii. If the letter is not accepted within the prescribed time period, it shall be deemed to
have been declined36;
iv. unless the articles of the company otherwise provide, the offer aforesaid shall be
deemed to include a right exercisable by the person concerned to renounce the
shares offered to him or any of them in favour of any other person; and the notice
referred to in clause (i) shall contain a statement of this right 37;
v. after the expiry of the time specified in the notice aforesaid, or on receipt of earlier
intimation from the person to whom such notice is given that he declines to accept
the shares offered, the Board of Directors may dispose of them in such manner
which is not disadvantageous to the shareholders and the company38;

3.15 Sweat Equity Shares
Sweat equity shares is normally a non-monetary contribution that the founder of a
company makes towards the company. Cash-strapped startups and business owners
typically use sweat equity to fund their companies. The term “Sweat equity Shares” has
been defined under Sec 2(88) of the Companies Act, 2013 which states that sweat
equity shares means such equity shares as are issued by a company to its directors or
employees at a discount or for consideration, other than cash, for providing their knowhow or making available rights in the nature of intellectual property rights or value
additions, by whatever name called.
Sec 55 of the Act deals with Issue of Sweat Equity Shares. According to this section a
company may issue sweat equity shares of a class of shares already issued, if the
following conditions are fulfilled, namely:a) the issue is authorized by a special resolution passed by the company;
b) the resolution specifies the number of shares, the current market price,
consideration, if any, and the class or classes of directors or employees to whom
such equity shares are to be issued;
c) not less than one year has, at the date of such issue, elapsed since the date on which
the company had commenced business; and
34

Sec 62(1)(a)(i) of the Companies Act, 2013
Ibid
36
Ibid
37
Sec 62(1)(a)(ii) of the Companies Act, 2013
38
Sec 62(1)(a)(iii) of the Companies Act, 2013
35
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d) where the equity shares of the company are listed on a recognized stock exchange,
the sweat equity shares are issued in accordance with the regulations made by the
Securities and Exchange Board in this behalf and if they are not so listed, the sweat
equity shares are issued in accordance with such rules as may be prescribed.
Further the section also enumerates that the rights, limitations, restrictions and
provisions as are for the time being applicable to equity shares shall be applicable to the
sweat equity shares issued under this section and the holders of such shares shall rank
pari passu with other equity shareholders39.

39

Sec 54(2) of the Companies Act, 2013
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4.1 Directors – Meaning
The highest executive authority controlling the management and affairs of a company is
assigned to the directors of the company, collectively known as its board of directors.
Although the Board comprises individual directors, yet the actions and deeds of
directors individually functioning cannot bind the company, unless a particular director
has been specifically authorized by a Board resolution to discharge certain
responsibilities on behalf of the company.
The Companies Act, 2013 does not contain an exhaustive definition of the term
“director”. However, Section 2 (34) of the Act prescribed that “director” means a
director appointed to the Board of a company. A director is a person appointed to
perform the duties and functions of director of a company in accordance with the
provisions of the Companies Act, 2013.

4.2 Appointment of Directors
Where no provision is made in the articles of a company for the appointment of the first
director, the subscribers to the memorandum who are individuals shall be deemed to be
the first directors of the company until the directors are duly appointed and in case of a
One Person Company an individual being member shall be deemed to be its first
director until the director or directors are duly appointed by the member in accordance
with the provisions of this section40. Save as otherwise expressly provided in this Act,
every director shall be appointed by the company in general meeting41. No person shall
be appointed as a director of a company unless he has been allotted the Director
Identification Number under section 15442. Every person proposed to be appointed as a
40

Sec 152(1) of the companies Act, 2013
Sec 152(2) of the companies Act, 2013
42
Sec 152(3) of the companies Act, 2013
41
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director by the company in general meeting or otherwise, shall furnish his Director
Identification Number and a declaration that he is not disqualified to become a director
under this Act43. A person appointed as a director shall not act as a director unless he
gives his consent to hold the office as director and such consent has been filed with the
Registrar within thirty days of his appointment in such manner as may be prescribed44

4.3 Disqualification
A person shall not be eligible for appointment as a director of a company, ifa) he is of unsound mind and stands so declared by a competent court;
b) he is an undischarged insolvent;
c) he has applied to be adjudicated as an insolvent and his application is pending;
d) he has been convicted by a court of any offence, whether involving moral turpitude
or otherwise, and sentenced in respect thereof to imprisonment for not less than six
months and a period of five years has not elapsed from the date of expiry of the
sentence:
Provided that if a person has been convicted of any offence and sentenced in respect
thereof to imprisonment for a period of seven years or more, he shall not be eligible to
be appointed as a director in any company.

4.4 Removal
A company may, by ordinary resolution, remove a director, not being a director
appointed by the Tribunal under section 242, before the expiry of the period of his
office after giving him a reasonable opportunity of being heard. On receipt of notice of a
resolution to remove a director under this section, the company shall forthwith send a
copy thereof to the director concerned, and the director, whether or not he is a member
of the company, shall be entitled to be heard on the resolution at the meeting45. Where
notice has been given of a resolution to remove a director under this section and the
director concerned makes with respect thereto representation in writing to the company
and requests its notification to members of the company, the company shall, if the time
permits it to do so(a) in any notice of the resolution given to members of the company, state the fact of the
representation having been made; and
(b) send a copy of the representation to every member of the company to whom notice
of the meeting is sent (whether before or after receipt of the representation by the
company),
and if a copy of the representation is not sent as aforesaid due to insufficient time or for
the company‘s default, the director may without prejudice to his right to be heard orally
require that the representation shall be read out at the meeting.
43

Sec 152(4) of the companies Act, 2013
Sec 152(5) of the companies Act, 2013
45
Sec 169(3) of the companies Act, 2013
44
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Where the directors resigns himself :
The concerned director submits his resignation to the Board. In this case, the following
steps will be taken to remove his name from the register of directors:


The company will hold a Board Meeting by giving seven days of clear notice
(Clear notice means 21 days notice excluding the day on which the notice was
sent and received.



When the Board meets, they will discuss amongst themselves and decide
whether to accept the resignation or not.



Once the Board accepts the resignation of the director they will pass a Board
resolution accepting the resignation in the following format:
i.

“RESOLVED THAT the resignation of Mr. XYZ be and its hereby
accepted with immediate effect.

ii.

“FURTHER RESOLVED THAT the Board places on record its
appreciation for the assistance and guidance provided by Mr. XYZ
during his tenure as Director of the Company”

iii.

“RESOLVED FURTHER THAT directors of the company be and are
hereby jointly authorized to do all the resignation of the aforesaid person
from the directorship of the Company



After the passing of the resolution, form DIR – 11 has to be filed by the
outgoing director along with the Board Resolution, Proof of delivery of the
resignation letter and a copy of the resignation letter.



While the filing of DIR – 11 is the responsibility of the director, form DIR – 12
is the responsibility of the company which has to be filed with the Registrar of
Companies along with the Resignation letter and the Board Resolution.



After filing all the forms, the name of the director will be removed from the
master data of the Company on the Ministry of Corporate Affairs website.

To remove a Director Suo-moto by the Board
A Company has the authority to remove a Director by passing an Ordinary Resolution,
given the Director was not appointed by the Central Government or the Tribunal.


A Board Meeting will be called by giving seven days’ notice to all the directors.
A special notice will go to the directors informing them about the removal of the
director.



On the day of the Board Meeting, a resolution for the holding of an
extraordinary general meeting will be passed along with the resolution for the
removal of the director subject to the approval of the shareholders.



A general meeting will be held by giving 21 days clear notice. In the meeting,
the members will be asked to vote on the matter. If the majority is in favour of
the decision, the resolution will be passed.
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Before the passing of the resolution, an opportunity of being heard will be given
to the director.



After the passing of the resolution, the same procedure will be followed, and the
forms DIR – 11 and DIR – 12 will be filed along with the same attachments of
the Board Resolution, Ordinary Resolution.



After the filing of the forms, the name of the director will be struck off from the
Ministry of Corporate Affairs website.

In case the Director Does not Attend 3 Board Meetings in a Row
As per section 167 of the Companies Act, 2013 if a Director does not attend a Board
Meeting for 12 months, starting from the day on which he was absent at the first board
meeting even after giving due notice for all the meetings, it will be deemed that he has
vacated the office and a Form DIR – 12 will be filed on his name and his name will b
removed from the Ministry of Corporate Affairs.

4.5 Meeting : Meaning, Kinds, Requisite of a Valid Meeting
The word meeting is not defined under Companies Act of 2013, but as decided in the
case, Sharp vs. Dawes, as decided in 1971, Meeting is basically coming together of two
or persons to either transact any ordinary or special business for lawful purposes.
Accordingly, they are comprehensively characterizes as follows:
1. Annual General Meeting - This is defined under sec 96 of Companies Act,2013
wherein every company, whether public or private, except One Person Company, is
required to convene first AGM within 9 months from the end of first Financial Year
to decide the overall progress of the company as well as to plan future courses of
action.
2. Extraordinary General Meeting- Certain matters are so much important that they
require an immediate attention of the members, and that’s where the Board has
been granted to call for such EGM under sec 100 of Companies Act, 2013.
3. Class Meeting- Such meeting is convened by a particular class of shareholders
only and only if they think that their rights are being altered or if they want to vary
their attached rights, as mentioned under section 48 of Companies Act, and under
section 232 also, if under Mergers and Amalgamation scheme, meetings of
particular shareholders and creditors can be convened if their rights/privileges are
being varied to their interests in such company.
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4.6 Essentials of a Valid Meeting
A meeting will be considered to be validly held, ifa) It is properly convened by proper authority.
b) Proper notice must be served46.
c) Proper quorum must be present in the meeting47.
d) Proper chairman must preside the meeting48.
e) Business must be validly transacted at the meeting.
f) Proper minutes of the meeting must be prepared49.

4.7 Summary
In this paper, we have discussed the Indian Companies Act, 2013 followed by the
salient features.

4.8 Key Terms
 Company – Company means a company incorporated under the Companies Act,
2013 or under any previous company law.
 Ultra Vires – A company must act beyond the object clause of MOA. If the
company acts beyond the object clause then its ultra vires.
 Corporate Veil- It is a concept which segregates the personality of a company
from that of a shareholder in a company, and protects them from being personally
liable for company’s debts and obligations.
 Memorandum Of Association – It is a legal document prepared during the
registration of a company to specify the objectives for which the company has been
set up.
 Article Of Association – It is a form of document that defines the purpose of a
company and specifies the regulations for its operation.
 Pre-incorporation contracts - It is an agreement between the promoters with the
parties to acquire some property or right for and on behalf of a company, which is
yet to be formed
 Prospectus - Prospectus means any document described or issued as a prospectus
and includes a red herring prospectus referred to in section 32 or shelf prospectus
referred to in section 31 or any notice, circular, advertisement or other document
inviting offers from the public for the subscription or purchase of any securities of
body corporate.

46

Sec 101 and 102 of the companies Act, 2013
Sec. 103 of the Companies Act, 2013
48
Sec. 104 of the Companies Act, 2013
49
Sec. 118 and 119 of the Companies Act, 2013
47
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 Sweat Equity Shares- It means such equity shares as are issued by a company to
its directors or employees at a discount or for consideration, other than cash, for
providing their know-how or making available rights in the nature of intellectual
property rights or value additions by whatever name called.
 Abridge Prospectus – Abridge Prospectus means a memorandum containing such
salient features of a prospectus as may be specified by the Securities and Exchange
Board by making regulations in this behalf.
 Director – A director is the head of organization, either elected or appointed to
perform certain duties relating to management and administration.
 Meeting – An assembly of person for a lawful purpose.

4.9 Check Your Progress
Fill in the blanks
1. Abridge Prospectus means _______________________________
2. The minimum number of members that required while you are registering a public
company is______________________________.
3. ____________________________ means a company having the liability of its
members limited by memorandum to the amount, if any, unpaid on the shares
respectively held by them.
4. Where the company to be formed is to be one person company that is to say, a
________________
5. The companies Act, 2013 came into force on___________________
1- a memorandum containing such salient features of a prospectus as may be
specified by the Securities and Exchange Board by making regulations in this
behalf,
2 - 7,
3 - Company limited by Shares,
4 - Private company,
5 - 30th Aug, 2013

4.10 References
 Palmer, Company Law
 Gover, Company Law
 Tandon M.P., Company Law, Allahabad Law Agency, Allahabad
 Avatar Singh., Company Law, Eastern Book Company, Lucknow
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4.11 Model Questions
1. Define a private company as per the companies Act, 2013. What are the special
privileges and exemptions available to private companies?
2. What do you mean by the term “Lifting of Corporate Veil”? What are the
circumstances under which the courts may lift the corporate veil?
3. Why it is necessary to issue prospectus by a company? Who can issue a prospectus
in relation to the companies Act, 20113? Briefly explain different types of
prospectus?
4. Define “Director”. What is his legal position in a company? What are the
disqualifications of a director as per the provisions of the Companies Act, 2013?
5. What do you mean by the term “meeting”? What are the different kinds of meeting
under the Companies Act?
6. Write short notes on
 Limited Liability Partnership
 Doctrine of Indoor Management
 Doctrine of constructive liability
 Pre-incorporation Contract
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Unit-5
Limited Liability Partnership Act, 2008
Structure :
5.1 Learning Objectives
5.2 Introduction
5.3 Meaning and nature of limited liability partnership
5.4 Features of LLP
5.5 Advantages of LLP
5.6 Formation of LLP
5.7 Partners & their relations
5.8 Extent and limitation of liability under the LLP Act, 2008
5.9 Difference between LLP and Partnership
5.10 Difference between LLP and sole proprietorship
5.11 Let’s sum-up
5.12 Key Terms
5.13 Check Your Progress
5.14 Further Readings / References
5.15 Model Question

5.1 Learning Objectives
This unit aims at providing the basic understanding about the meaning, the relationship
between the partners and the difference between the LLP and other forms of business.
After reading this unit, you should be able to answer the following questions:


What is the nature of Limited Liability Partnership?



Who is a designated partner under the LLP Act?



What are the advantages of Limited liability partnership?



What are the various rights and duties of the partners under the LLP Act?

5.2 Introduction
Limited liability partnership is a form of business which has the combination of both the
body corporate and the partnership. In other words, it contains element of partnership
firm and body corporate and incorporates the dual advantages of both partnership firm
and company into a single organization.
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After reading this unit, you will learn about the meaning of LLP and its nature in Indian
context. The various features and advantages of LLP has also been discussed in detail.
You will also come to know about how LLP’s are formed, who are the partners and
their relation in LLP. This unit also provide a glimpse of the difference between the
LLP with sole proprietorship and Partnership.

5.3 Meaning and Nature of Limited Liability Partnership
Limited liability partnership means a partnership formed and registered under the LLP
Act, 2008. A limited liability partnership is a partnership in which some or all partners
have limited liability. It exhibits elements of partnerships and corporations. In an LLP
one partner is not responsible or liable for another partner’s misconduct or negligence.
In an LLP, some partners have a form of limited liability similar to that of the
shareholders of a corporation. It must also have at least one general partner with
unlimited liability. However, the provisions of Partnership Act, 1932 shall not be
applicable to LLP unless stated.
The partners have the right to manage the business directly, similar to that of the
corporate shareholders. The shareholders of the company have to elect the board of
directors under the laws of various state charters. The board organizes itself and hires
corporate officers who then have the legal responsibility to manage the corporation for
the best interest of the company. An LLP also contains a different level of tax liability
like corporation.
Body Corporate: It means a company as defined under Sec. 3 of the Companies Act,
2013 which includes an LLP registered under this Act, a LLP registered outside India
and a company registered outside India. However, it does not include, a corporation
sole, a cooperative society registered under any law or anybody corporate not being a
company as defined under the Companies Act, 2013.
Number of Partners: Sec.6 of the LLP Act states that every LLP should have at least
two partners. But if the number of partners is reduced below the minimum limit i.e., two
and the only partner left has carried on the business for more than six months, then in
such case the then partner left shall be liable for all the obligations incurred during that
period.
Who is a designated partner? Who can be a designated Partner?
Any partners as given in Sec. 7 of the Act shall be a designated partner. It states that
there must be at least two designated partners. The partners shall be individuals and at
least one of them should be the resident of India. In case of a LLP in which all the
partners are bodies corporate or in which one or more partners are individuals and
bodies corporate, at least two individuals who are partners of such LLP or nominees of
such bodies corporate shall act as designated partner.

Odisha State Open University

37

Bachelor of Business Administration (BBA)

5.4 Features of LLP
The salient features of the LLP Act, 2008 are as under:
1. Separate legal entity: An LLP has a separate legal identity as distinct from its
partner. It means the LLP can continue its existence irrespective of the changes
in partners. Also, being a separate entity it can sue and can be sued in its own
name. Partners are not liable to be sued against the LLP.
2. Limited liability of the partners: The major benefit of LLP is the limited
liability of the partners which distinguishes it from the conventional partnership
form of business. The liability of the partners, depending upon the agreement is
limited to the agreed contribution in LLP. A partner is independent of the wrong
doing or misconduct of the other partner. It provides a shield from the joint
liability as in case of partnership firm.Indian Partnership Act, 1932 shall not be
applicable to LLPs and there shall not be any upper limit on number of partners
in an LLP unlike an ordinary partnership firm where the maximum number of
partners cannot exceed
3. Flexibility: The LLP being an alternative corporate business vehicle not only
gives the benefit of limited liability but also allows its members the flexibility of
organizing their internal structure as a partnership based on an agreement.
4. Rights and duties of the partners: the partners are responsible for all the
doings. LLP Act makes a mandatory statement where one of the partners to the
LLP should be an Indian. Provisions have been made for corporate actions like
mergers, amalgamations etc.
5. Conversion: The Act also provides for conversion of existing private limited
company, partnership firm and unlisted public company into a LLP by
registering the same with the Registrar of Companies (ROC).
Along with the above stated features of LLP, it can be also stated that the LLP Act does
not restrict the benefit of LLP structure to certain classes of professionals only and
would be available for use by any enterprise which fulfills the requirements of the Act.
While enabling provisions in respect of winding up and dissolutions of LLPs have been
made, detailed provisions in this regard would be provided by way of rules under the
Act.

5.5 Advantages of LLP
The following are advantages of incorporating an LLP in India:
1. There is no requirement of minimum contribution with respect to the capital. An
LLP can be formed with the contribution of least capital also. However,
contribution may be in the form of tangible and intangible assets, movable or
immovable properties, etc.
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2. There is no limit on the upper limit of the partners for the LLP. But, there must
be presence of at least two partners to form the LLP.
3. The registration cost for LLP is comparatively low from the cost of
incorporating a public or private limited company.
4. Every companies are required to have compulsory audit. However, there is no
requirement of compulsory audit in case of LLP. However, an LLP is required to
do tax audit if the contribution by the partners exceeds rupees twenty five lakhs
or the annual turnover exceeds rupees forty lakhs.
5. With regard to Income tax, the LLP is liable for payment of income tax.
However, the share of partners in LLP is not liable to tax.
6. In case of LLP Dividend Distribution Tax (DDT) is not applicable. The profit of
the LLP can be easily withdrawn by its partners.

5.6 Formation of LLP
For an LLP to start the first and foremost thing is to know whether it is an Indian LLP,
or a foreign LLP, or conversion of existing partnership into LLP or conversion of
private/existing limited company into LLP.
The steps involved in the registration of Indian LLP are as follows:
Step 1: Application for DIN or DPIN
All designated partners of the proposed LLP shall obtain “Designated Partner
Identification Number (DPIN)”. Hence, they are required to file e-Form DIR-3 in order
to obtain DIN or DPIN. In case, where the applicant already have a DIN (Director
Identification Number), the same can be used as a DPIN.
Step 2: Acquire/ Register DSC
The Information Technology Act, 2000 provides for use of Digital Signatures on the
documents submitted in electronic form in order to ensure the security and authenticity
of the documents filed electronically. This is the only secure and authentic way that a
document can be submitted electronically. As such, all filings done by the LLP(s) are
required to be filed with the use of Digital Signatures by the person authorized to sign
the documents.
Step 3: New User Registration
To file an e-Form or to avail any paid service on LLP portal, the first required step is to
get register as a user in the relevant user category, such as registered and business user.
Step 4: Incorporate a LLP
Apply for the name of the LLP to be registered by filing Form-1relating to the
Application for reservation or change of name for the same. After that depending upon
the proposed LLP, file required incorporation Form-2 relating to the Incorporation
document and Subscriber’s statement. Once the form has been approved by the
Odisha State Open University

39

Bachelor of Business Administration (BBA)

concerned official of the Ministry, an email regarding the same and the status of the
form will be received.
Step 5: File LLP Agreement
After incorporation of LLP, an initial LLP agreement is to be filed within 30 days of
incorporation of LLP. The user has to file the information in Form 3 i.e., Information
with regard to Limited Liability Partnership Agreement and changes, if any, made
therein.
Any existing partnership firm that is willing to get converted into LLP will need to
apply through Form 17 i.e., Application and statement for the conversion of a firm into
LLP. Form 17 needs to be filed along with Form 2 i.e., Incorporation document and
Subscriber’s statement.
Any private company/ unlisted public company that is willing to get converted into LLP
need to apply through Form 18 i.e., Application and Statement for conversion of a
private company/ unlisted public company into limited liability partnership (LLP)).
Form 18 needs to be filed along with Form 2 i.e., Incorporation document and
Subscriber’s statement.
Any Foreign LLP can establish its place of business in India by filling Form 27 i.e.,
Registration of particulars by Foreign Limited Liability Partnership (FLLP)). The
eForm has to be digitally signed by authorized representative of the FLLP.
There is no mandatory requirement to apply and obtain DPIN or DIN for Designated
Partners of FLLP but the DSC of the authorized representative is mandatory.

Fig: Figure showing steps in the incorporation of an LLP
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5.7 Partners & Their Relations
Sec.5 of the LLP Act states that any individual or body corporate can be a partner in an
LLP. However, if an individual is found to be of unsound mind, or undischarged
insolvent, or have been adjudicated by the court as an insolvent, or in the event of death
of the partner, then in that case he cannot be the partner or ceases to be the partner of
LLP. Any person who on the date of incorporation have subscribed their name, or any
person in accordance of the LLP agreement may become the partner of LLP.
Unless stated, the rights and duties of the partners under LLP shall be governed by the
LLP agreement, or between the LLP and its partners. Any changes made in the LLP
agreement shall be filed with the Registrar in a prescribed manner. An agreement in
writing made before the incorporation of the LLP between the persons who subscribe
their names to the incorporation document may impose obligations on the LLP,
provided such agreement is ratified by all the partners after the incorporation of
the LLP. However, in the absence of any agreement, the mutual rights and duties of the
partners and the mutual rights and duties of the LLP and the partners shall be
determined by the provisions relating to that matter as are set out in the First Schedule.
Registration of changes in partners as under the LLP Act, 2008
(1) Every partner shall inform the limited liability partnership of any change in
his name or address within a period of fifteen days of such change.
(2) A limited liability partnership shall
(a) where a person becomes or ceases to be a partner, file a notice with
the Registrar within thirty days from the date he becomes or ceases to be a
partner; and
(b) where there is any change in the name or address of a partner, file a notice with
the Registrar within thirty days of such change.
(3) A notice filed with the Registrar under sub-section (2)
(a) shall be in such form and accompanied by such fees as may be prescribed;
(b) shall be signed by the designated partner of the limited liability partnership and
authenticated in a manner as may be prescribed; and
(c) if it relates to an incoming partner, shall contain a statement by such partner that
he consents to becoming a partner, signed by him and authenticated in the
manner as may be prescribed.
(4) If the limited liability partnership contravenes the provisions of sub-section (2),
the limited liability partnership and its every designated partner shall be liable to a
penalty of ten thousand rupees.]
(5) If the contravention referred to in sub-section (1) is made by any partner of
the limited liability partnership, such partner shall be liable to a penalty of ten
thousand rupees.]
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(6) Any person who ceases to be a partner of a limited liability partnership may himself
file with the Registrar the notice referred to in sub-section
(7) if he has reasonable cause to believe that the limited liability partnership may not
file the notice with the Registrar and in case of any such notice filed by a partner,
the Registrar shall obtain a confirmation to this effect from the limited liability
partnership unless the limited liability partnership has also filed such notice:
Provided that where no confirmation is given by the limited liability partnership within
fifteen days, the Registrar shall register the notice made by a person ceasing to be
a partner under this section.

5.8 Extent and Limitation of Liability Under The LLP Act, 2008
a. Partners as an agent: Ever partners may act as an agent of LLP for the purpose
of the business, however, they are not the agents of other partners in the business.
b. Extent of liability of the LLP: With regard to the extent of liability of the
LLP, it is independent of its partners doing. In other words, the liability of
the LLP shall be met out of the property of the LLP. An obligation of the
limited liability partnership whether arising in contract or otherwise, is solely the
obligation of the limited liability partnership. It has further been provided that
where any credit is received by the LLP as a result of such representation, the LLP
shall, without prejudice to the liability of the person so representing himself or
represented to be a partner, be liable to the extent of credit received by it or any
financial benefit derived thereon.
c. Extent of liability of the partners under LLP: The Act provides that there must
be presence of at least two partners. But if the number of partner is reduced below
the minimum limit i.e., two and the only partner left has carried on the business
for more than six months, then in such case the then partner left shall be liable for
all the obligations incurred during that period. Also, a partner shall not be
personally liable directly or indirectly for any obligation as given under Sec.27 (3)
of the Act because of being a partner of LLP. Further, if any partner is
knowingly involved in the act of omission, fraud or any unauthorized act,
then he/she shall be held liable. Any partner of the LLP shall not be held
liable for the wrong doing of the others.
d. Holding Out: The Act provides that any person (not being a partner in any LLP),
who by words spoken or written or by conduct, represents himself, or knowingly
permits himself to be represented to be a partner in a LLP (known as ‘partner by
Holding out’) is liable to any person who has on the faith of any such
representation given credit to the LLP, whether the person representing himself or
represented to be a partner does or does not know that the representation has
reached the person so giving credit. The provisions have also been made in the
Act to provide that where after a partner's death the business is continued in the
same LLP name, the continued use of that name or of the deceased partner's name
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as a part thereof shall not of itself make his legal representative or his estate liable
for any act of the LLP done after his death.
e. Unlimited liability in case of fraud: If an act is carried out by the LLP or its
partners with the intent to defraud its creditor or any other person, or for any
fraudulent purpose then, in such case the liability of the LLP and its partners so
involved in the fraudulent practices, shall have unlimited liability for all or any
debts or other liabilities of the LLP provided that, the extent of liability is same as
that of the partner committing fraud, unless the LLP is established by the Limited
Liability Partnership (as given in the Act) and such act was conducted without the
authority or the knowledge of the LLP. If the purpose of the business is to carry
out wrongfully, then in such case every person knowingly involved shall be
punishable with the term of imprisonment which may extend to five years and
with the fine not less than rupees fifty thousand which may extend to rupees five
lakhs.

5.9 Difference between LLP and Partnership
Although LLP contains the element of Partnership but still it is a different from that of a
conventional partnership. The difference between LLP and Partnership has been given
below.
Table 1: Difference between LLP and Partnership
Sl.
No.

Basis of
Differences
1. Legal identity

2. Number of
Partners

LLP

Partnership

LLP
are
registered
and
governed as per the Limited
Liability Partnership Act, 2008
under the Ministry of Corporate
affairs
The minimum number of
partners in case of LLP is 2.
However, there is no limit for
maximum number of partners.

Partnership is governed by
the Indian Partnership
Act, 1932 and registered
with the registrar of the
firms.
For a partnership to take
place the presence of two
individuals must be there.
But the maximum partners
in case of partnership is
limited to 20.
Minor can be a partner

3. Rules for
minor

No minor can be a partner.

4. Common seal

Since it has some elements of
company form of business, thus
it may have a common seal as
in case of company.
The liability of the partners
under LLP is limited to the
amount of investment made in
the company. Since the partner
and the firm is considered as a
separate legal entity. Hence, the

5. Liability
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liability of the partners is
limited to the amount invested
in the company.
Shares can be easily transferred
to another person after
obtaining the required consent
from all the Partners in an LLP.
The transferee cannot become
partner automatically.

liabilities
partnership

7. Conversion

LLP can be converted to Private
Limited Company or Limited
Company easily but cannot be
converted back to the
partnership.

Partnership
can
be
converted into LLP or
Company form, but is a
lengthy
and
tedious
process.

8. Annual filling

LLP are required to file annual
statement of accounts,
statement of solvency and
annual return with the
registration of the LLP every
year.
Foreign residents or
organization can become the
partners.

Partnership firms are not
required to file any return
with the registrar of the
firm.

6. Transferability

9. Foreign
partners

of

the

Transferability of the
partnership is a lengthy
process. Shares can be
transferred to another
person after obtaining the
required consent from all
the Partners in a
Partnership.

However,
foreign
residents cannot become
partners.

5.10 Difference between LLP and Sole Proprietorship
An LLP is fundamentally a different form of business than a Sole Proprietorship. The
difference between the two has been discussed below.
Table 2: Difference between LLP and sole proprietorship
Sl.
No.
1.

2.

Basis of
Differences
Legal identity

Number of
Partners
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LLP

sole proprietorship

LLP are registered and
governed as per the
Limited
Liability
Partnership Act, 2008
under the Ministry of
Corporate affairs
The minimum number of
partners in case of LLP is
2. However, there is no
limit for maximum number
of partners.

Sole proprietor is not an
incorporated entity and
therefore has no separate
legal identity.
A sole proprietor is the
owner of the business.
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3.

Control

4.

Liability

5.

Transfer of
ownership

6.

Perpetuity and
succession

7.

Maintenance

The LLP is a separate legal
identity from its members
who owns the entity and
manages the affair.

The sole proprietor has
full control over its
business and he is
individually responsible
for the affairs of the
business.
The liability of the partners The owner of the
under LLP is limited to the business has unlimited
amount of investment made liability
in the company.
Unlike Sole proprietorship, The sole proprietor
an LLP cannot be sold as
reserves the right to
whole, each partner will
transfer or sold the
have to individually
business.
transfer his interest in the
firm.
LLP have a continued
The sole proprietor
existence irrespective of
being the owner of the
the working or demise of
business is inseparable
its partners.
from it. The business
has no perpetuity and
come to standstill with
the demise of its owner.
Maintenance of LLP is a
complex process.

Sole proprietor being the
easiest form of business
are less expensive and
easy to maintain.

5.11 Let’s Sum-Up
Limited liability partnership is a form of business which has the combination of both
the body corporate and the partnership. By the term, body corporate we mean a
company as defined under Sec. 3 of the Companies Act, 2013 which includes an LLP
registered under this Act, a LLP registered outside India and a company registered
outside India. However, there is no requirement of minimum capital contribution.
There is no limit on the upper limit of the partners for the LLP. But, there must be
presence of at least two partners to form the LLP. Also, the registration cost for LLP is
comparatively low from the cost of incorporating a public or private limited company.
The profit of the LLP can be easily withdrawn by its partners. There are different steps
involved in the registration of Indian LLP, foreign LLP or conversion of partnership
into LLP or conversion of Private Company into LLP.
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5.12 Key Terms
Partnership, Limited Liability Partnership, Body Corporate, Legal Entity, Perpetual
Succession, LLP Agreement, Partner, Designated Partner, Digital Signature Certificate,
Designated Partner Identification Number.
Partnership, limited liability partnership, body corporate, legal entity, corporate
aggregate, corporate sole, perpetual succession, LLP agreement, partner, designated
partner, digital signature certificate, designated partner identification number, insolvent,
undischarged insolvent

5.13 Check Your Progress (Short Type Questions)
1. How a LLP is different from traditional partnership firm?
2. Whether LLP can be created or established for charitable purpose?
3. What are the restrictions with respect to LLP in terms of number of members and
their qualification?
4. Who can be a designated partner?
5. What is the inter se relationship between partners of a LLP and LLP and its
partners?
6. What are the responsibilities of designated partner?
7. What are essentials features of LLP? How it is formed? What are the various steps
involved in the formation of LLP?
8. Differentiate between LLP and sole proprietorship.
9. Who is a designated partner? What are the liability of a partners in a LLP?
10. State true or false :
a. With regard to any change in the name and address of the partners under the
LLP, he/she has to file it with the board of director within thirty days of the
him/her becoming a partner……………..
b. A minor can be a partner of the LLP……………..
c. The partner of the LLP has limited liability……………
d. In case of LLP Dividend Distribution Tax (DDT) is not applicable………….
11. The Act also provides for conversion of existing private limited company,
partnership firm and unlisted public company into a LLP by registering the same
with the ……………….
12. …………..means a company as defined under Sec. 3 of the Companies Act, 2013
which includes an LLP registered under this Act, a LLP registered outside India
and a company registered outside India.
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5.14 Further Reading






Introduction to Law of Partnership (including Limited Liability Partnership),
Avtar Singh, Eastern Book Company
Textbook on Indian Partnership Act with Limited Partnership Act (latest edition),
Madhusudan Sahary, Universal Law Publishing Co.
The Limited Liability Partnership Act, 2008 (amended, 2021)
www. mca.gov.in
Kumar, R. ‘Legal Aspects of Business’.4th edition. CENGAGE Learning.

5.15 Model Questions
1. Write a detailed note on the nature of LLP as a legal entity making necessary
comparison with Partnership Firm and Company.
2. What is the process of registration of a LLP ? And what is the effect of registration
as envisaged under the Limited Liability Partnership Act, 2008?
3. What are the essential features of a LLP. Write a detailed note on it.
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