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OBJECTIVES

After studying this unit you should be able to:





define partnership and explain its characteristics
determine whether a group of persons is or is not a partnership
distinguish between partnership and co-ownership
distinguish between partnership and Joint Hindu Family
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1.1

explain how registration of a partnership firm can be effected and what are the
consequences of non-registration
describe different types of partners
explain the position of a minor when he is admitted to the benefits of the firm.

INTRODUCTION

Partnerships in India are governed by the Indian Partnership Act, 1932. Partnership is
formed as a result of an agreement between two or more persons who have agreed to
share the profits of a business carried on by all or any of them acting for all. Hence,
the general principles of law of contracts and agency (as contained in the Indian
Contract Act 1872) also apply to partnerships except where the Act specifically
provides to the contrary. The Act mainly contains the provisions relating to the
formation of partnership, the rights, duties and liabilities of partners and the
procedure for its dissolution etc. In this unit you will learn about the definition and
test of partnership, its difference with co-ownership and Joint Hindu Family, the
procedure for its registration, and various types of partners including the position of a
minor partner.
1.2

DEFINITION AND CHARACTERISTICS

In simple words, a partnership is an association of persons who have agreed to share
the profits of business. The persons who have entered into partnership with one
another are called individually as 'partners' and collectively a 'firm' and the name
under which their business, is carried on is called the 'firm's name'.
Section 4 of the Indian Partnership Act has defined partnership as Partnership is the
relation between two or more persons who have agreed to share the profits of a
business carried on by all or any of them acting for all.
This definition clearly indicates the following characteristics of partnership.
1.
2.
3.
4.
5.

It is an association of two or more persons.
It must arise out of an agreement.
The agreement must be to carry on a business.
The agreement must be to share the profits of the business.
The business must be carried on by all or any of them acting for all.

All the above elements must be present before an association of persons can be called
a partnership. Let us now discuss these elements one by one.
Two or more persons: There should be at least two persons to form a partnership if
the number of partners gets reduced to one by any reason, say death or insolvency of
partner it would cease to be a partnership. As for the maximum number of partners in
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a firm, the partnership Act is silent. However, Section 11 of the Indian Companies
Act limits the maximum number of partners to ten in case of a banking business and
20 in case of any other .business. If the number exceeds this limit, the partnership
becomes an illegal association. Thus, in any partnership firm the number of partners
should not exceed 20, and if it carries on a banking business, it should not exceed 10.
Agreement between persons: A partnership originates from an agreement between
persons. This agreement may be express (written or oral) or implied. It should also be
noted that a partnership does not arise out of status as in the caw of Joint Hindu
Family or by operation of law as in the case of co-ownership. It is essentially the
creation of a contract between two or more persons and all elements of a valid
contract must be present. For example, the persons must be competent to contract, the
object of partnership must be lawful, and so on.
Business: Partnership can be formed only for the purpose of carrying on some
business. An association created primarily for charitable, religious and social
purposes are not regarded as partnership. Similarly, when two or more persons agree
to share the income of a joint property, it does not amount to partnership. Such
relationship is termed as co-ownership. According to Section 2(b) of the Act, the term
'business' includes every trade, occupation and profession. Thus, business does not
refer merely to trade or industry, but also includes profession like architecture, legal
practice, chartered accountancy, etc.
Sharing of profits: Sharing the profits of business is the essence of partnership.
Unless otherwise agreed, sharing of profits of a business implies sharing of its losses
as well. However, a person can become a partner on the understanding that he will
not share the losses. The ratio in which the profits and losses will be shared is a
matter of agreement amongst the partners, It should be noted that though sharing of
profits of a business is essential, it does not follow that everyone who participates in
the profits of a business is necessarily a partner. For example, a manager who as a
part of his remuneration shares in profits of the business can only claim to be an
employee of the firm and not a partner.
Business carried on by all or any of them acting for all : The underlying principle
which governs partnership is the agency relations nip amongst the partners. The
business of the firm may be carried on by all the partners or by any of them acting for
all. This means that a partner is both an agent and a principal. He can, by his acts,
bind the other partners and is bound by the acts of the other partners. Thus, the
partners have relationship of mutual agency between them and the law of partnership
is regarded as an extension of the general law of agency.
It should also be noted that it is not essential that all partners should actively
participate in business. The business may be managed by one or two partners and the
remaining partners will be bound by their acts provided such acts relate to carrying on
the business of the firm and have been done in the name of the firm.
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1.3

TEST OF PARTNERSHIP

According to the Partnership Act, the liability of partners is joint and several. It
means that the creditors of a firm can realise their dues from any partner of the firm.
It is quite possible that a person, in order to escape his liability, may deny the fact of
his being a partner in the firm. In such a situation, it becomes necessary for the
creditors to prove that the person concerned is a partner in the firm
To determine whether or not a group of persons constitutes partnership and whether a
particular person is or is not a partner in the firm, we have to ascertain the real
relationship amongst the parties. If the parties have drawn an express contract, their
real relation may be known from the terms of partnership contract. But, if they have
not drawn an express contract, their real relationship is to be gathered from other
relevant factors such as conduct of parties, circumstances under which the contract
took place, books of account, statement of employees, etc. Section 6 of the Act
clearly states that in determining whether a group of persons is or is not a firm, regard
shall be had to the real relation between the parties as shown by all relevant facts
taken together.
When all the facts taken together show that all essential elements of partnership as
outlined earlier are present, the group shall be regarded as partnership. It needs to be
emphasised that sharing of profits is an important evidence of partnership. In other
words, if a person has been sharing profits of a business he is normally regarded as a
partner. But it is not true in all cases. There may be persons who are in receipt of a
share in profits of a business, or of a payment contingent upon the earning of profits
or varying with the profits earned by a business, but are not partners. Such persons
are :
i)
ii)
iii)
iv)

Creditors of the firm who, on having lent money to the firm, may agree to take a
share in profits;
the widow or child of a deceased partner who receives share of profits of
business as annuity;
a person receiving a share of profit in consideration of sale of business or
goodwill of the business that he has sold to the firm, and
a servant or an agent receiving share in the profits of the business in
consideration of his association with the firm.

Examples
1. A and B who are partners in a firm, borrow money from C who lends it on the
condition that he will take 10% share in profits and have the right to inspect the
hooks of accounts. Despite these factors C cannot be regarded as a partner
because there was no intention to associate C as a partner.
2. B, a contractor, appointed one of his servants to manage his business of loading
and unloading railway wagons. The servant was to receive 50% of the profits of
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this business and also bear the losses, if any. The servant was simply an agent of
B, and not a partner,
Similarly, two persons who jointly own a house, let it out on a rent of Rs. 6,000 per
annum and share the rental income equally, are not regarded as partners. They are
simply co-owners of the property. As per explanation 1 to Section 6, the joint owners
of some property sharing profits or gross returns arising from the property do not
become partners.
While there can be no partnership without sharing of profits of the business, sharing
of profits alone does not constitute partnership. The true test of partnership lies in the
existence of mutual agency relationship i.e., the capacity of a partner to bind other
partners by his acts done in firm's name and be bound by the acts of other partners.
This relationship of principal and agent distinguishes a partnership from coownership and the simple agreements for sharing profit. It should also be noted that
the following persons are not deemed to be partners:
i)
ii)
1.4

The members of a Joint Hindu Family carrying on family business.
A Burmese Buddhist husband and wife carrying on a business.
PARTNERSHIPAND CO-OWNERSHIP

As staled earlier, sharing of profits or gross returns arising from property by persons
holding a joint or common interest in that property does not of itself make such
persons partners. Thus, the mere fact that two or more persons own some property
jointly and share its income does not mean that they are partners. They are called coowners. For example, sons who inherit some property from the father, are not partners
though the property were to be managed jointly and its income shared by them. Such
relationship is regarded as co-ownership. If, however, the sons enter into an
agreement to run a coffee house in that building and share the income thereof, they
will be regarded as partners.
According to Lord Lindley the main points of difference between co-ownership and
partnership are as follows:
1. Co-ownership is not necessarily the result of an agreement, but partnership is.
2. Co-ownership does not necessarily involve profit or loss, but partnership does.
3. One co-owner can, without the consent of the others, transfer his interest to a
stranger. A partner cannot do this without the consent of all the other partners.
4. A co-owner is not an agent of the other co-owners, but a partner is.
5. A co-owner has no lien on the property owned in common for outlays or expenses
nor for what may be due from the others as their share of a common debt, but a
partner has.
6. Co-ownership does not necessarily exist for the sake of gain, but partnership
exists for no other purpose.
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Besides the above differences, a few more points of distinction between the two
are also worth noting. These are:
7. In co-ownership there is no maximum limit of co-owners. In partnership the
maximum limit of partners has been fixed at 10 for a banking business and 20 for
any other type of business.
8. Co-ownership does not necessarily involve carrying on of a business but a
partnership does.
9. A co-owner has the right to claim partition of property owned with other coowners. A partner has no such right. He can simply sue the other partners for the
dissolution of the firm and accounts.
1.5

PARTNERSHIP AND JOINT HINDU FAMILY

Joint Hindu Family is a unique form of business organisation prevailing only in India.
It is the business which belongs to Hindu undivided family and is governed by the
provisions of Hindu Law.
In Hindu Law there are two schools :
a) Mitakshara: It is applicable to the whole of India except Bengal and Assam.
According to this school, a Hindu inherits property from his father, grandfather
and great-grandfather. Thus, three successive generations in the male line (son,
grandson, and great-grandson) inherit the ancestral property. They are called
coparceners' and the senior most member of the family is called 'Karta'. The
Hindu Succession Act, 1956 has extended the line of coparcenary interest to
female relatives of the deceased coparcener or male relatives claiming through
such female relatives.
b) Dayabhaga : It is applicable in Bengal and Assam. According to this, the male
heirs become members only on the death of the father.
According to Hindu Law, a business is an inheritable asset. After the death of a
Hindu, the business will be jointly owned by all the coparceners. The elder person
among the coparceners becomes the new Karta and manages the business. If any
property is inherited from any other relative, or acquired from personal resources.
such property is regarded as personal property and treated as distinct from ancestral
property.
Important features of the Joint Hindu Family firm are :
1. Business is managed by the senior member of the family called Karta. Other
members do not have the right to participate in the management of the firm.
2. Other members cannot question the authority of the Karta. Their only remedy is to
get the family dissolved by mutual agreement.
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3. Karta has the power to borrow funds for the business. The liability of the Karta is
unlimited whereas the other coparceners are liable only to the extent of their share
in the business.
4. If the Karta has misappropriated the funds of the business, he has to compensate
the other coparceners to the extent of their shares in the joint property.
5. The death of any member of the family does not dissolve the business of the
family.
6. Through mutual agreement, the Joint Hindu Family firm can be dissolved.
Comparing the above features of a Joint Hindu Family with the essential
characteristics of a partnership firm, we can easily ascertain the points of difference
between the two. These can be summarised as follows.
1. Creation : Partnership comes into existence by 'an agreement. A Joint Hindu
Family is created by status or operations of law, no agreement is needed for it.
2. Regulating law : A partnership is governed by the provisions of the Indian
Partnership Act, 1932. A Joint Hindu Family business in governed by Hindu Law.
3. Admission of new members : No person can be admitted to the existing
partnership without the consent of all the other partners. A person becomes a
member (coparcener) in Joint Hindu Family merely by his birth.
4. Minor member : A minor cannot become a partner in a firm, he can be admitted
only to the benefits of the firm. In Joint Hindu family, a person becomes a
coparcener right on his birth.
5. Number of members : There is a limit on the number of partners in a firm. But,
there is no limit on the number of coparceners in Joint Hindu Family.
6. Authority for active participation : Each partner can participate in the business
of the firm and bind the other partners by his acts. In Joint Hindu Family this
authority rests with Karta only. Of course, the other members can be allowed by
Karta to take part in family business.
7. Liability of members : In partnership, the liability of all the partners in
unlimited; they are personally liable to third parties for the debts of the firm. In
Joint Hindu Family only Karta's liability is unlimited, the other coparceners
liability is limited only to their shares in the family property.
8. Right to demand accounts : Each partner has a right to inspect and copy the
account books and, on severing connections with the firm, he can demand even
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the account of the past dealings. The coparceners have no right to ask for the
account of part dealings, they can ask for the position of the existing assets only.
9. Death of a member : In the absence of any agreement to the contrary, partnership
is dissolved on the death of any partner. The Joint Hindu Family continues to
operate even after the death of a coparcener.

Check Your Progress A
1. Assess the following situations. Can the relationships given below be called
partnership? Answer in Yes or No.
i) Two computer firms, each having 12 partners, combine by agreement into one
firm.
ii) A and B jointly own a car which they use for themselves on Sundays and
holidays, and occasionally they let it on hire and divide the earnings equally.
iii) Several men form an association to which each member contributes Rs. 1000/annually. The purpose is to produce sarees for free distribution to refugees.
iv) Two brothers A and B convert their family house into a hotel and agree to
divide equally the earnings from this business. Each of them also acts as the
agent for each other and that of the business.
v) B has a business styled as B & Co. He employed X as manager of the business
who is entitled to 50% share in profits.
2. Fill in the blanks.
i) The maximum number of partners in a partnership firm may
be..........................in case of an ordinary business and.......................... in case
of a banking business.
ii) Partnership is created neither by.......................... nor by operation of law.
3. Tick mark the correct answers.
a) Sharing of profits is
i) a conclusive test of partnership
ii) merely a strong evidence of partnership
b) In a co-ownership
i) the maximum number of co-owners can be 10
ii) there is no limit on maximum number of co-owners.
c) Carrying on a business is the necessary characteristic of
i) partnership
ii) co-ownership
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1.6

PARTNERSHIP DEED

You have learnt that a partnership is formed by an agreement. This agreement may be
oral or in writing. But, in order to avoid any dispute, with regard to the terms of
partnership, it is considered desirable to have it in writing. The document in which the
terms of partnership as agreed by the partners are set forth, is called a 'partnership
deed'. It should be drafted with care and signed by all the partners. The partnership
deed usually covers the following.
1. Name of the firm
2. Names and addresses of all partners
3. Nature and place of business
4. Date of commencement of partnership
5. Duration of partnership
6. Amount of capital contributed or to be contributed by each partner
7. Management of firm's business
8. Ratio of sharing profits and losses
9. Interest, if any, on partners capital and drawings
10. Interest on loan advanced by a partner to the firm
11. Salaries, commission, etc., if payable to any partner
12. The safe custody of books and other documents
13. Mode of auditor's appointment, if any
14. Rules to be followed in case of admission
15. Retirement, death, etc. of a partner
16. Method of settling disputes amongst partners
17. Settlement of accounts on dissolution of the firm
It should be noted that the terms laid down in the partnership deed may be varied by
the consent of all the partners. But, it should not contain any terms which are in
contravention with the rules given in the Partnership Act.
1.7

REGISTRATION

Registration means getting the partnership registered with the Registrar of firms of
the area in which the place of business of the firm is situated or proposed to be
situated. Under the Partnership Act, it is not compulsory for a partnership firm to get
itself registered. Hence, it is for the partners to decide whether to get 'their firm
registered or not. But, indirectly, by creating certain disabilities from which an
unregistered firm suffers, the law has made the registration of firms desirable, These
disabilities are such that sooner or later, every firm has to get itself registered. It
should be noted that registration does not create a partnership. It is only an evidence
of the existence of a partnership, and the facts entered in the records of the Register of
firms are treated as conclusive proof by the courts.
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1.7.1 Procedure for Registration
Since, registration of a firm is not compulsory, it can be effected at any stage. When
the partners decide to get the firm registered, they have to file a statement in the
prescribed form and send the same along with the prescribed fees by post or deliver it
to the Registrar of Firms of the area in which any place of business of the firm is
situated or is proposed to be situated. The statement must be signed by all the partners
or by their authorised agents. It shall state
a)
b)
c)
d)
e)
f)

the name of the firm;
the principal place of business of the firm;
the names of other places where the firm carries on business;
the date when each partner joined the firm;
the names in full and permanent addresses of the partners; and
the duration of the firm.

As required under Section 58(1), the contents of the statement should be duly verified
by the persons signing it. Further, the firms are restrained from using the words in the
name such as 'Crown', 'Emperor'. 'Imperial', 'Royal', etc, or any other such name by
which it would appear as if the firm has some sanction or patronage of the
government. When the Registrar is satisfied that the provisions of Section 58 have
been duly complied with, he shall record an entry of the statement in a register called
'Register of Firms' and shall file the statement. He shall then issue a certificate of
registration. If, later on, any change is made, (i) in the name of the firm, (ii) in the
location of its principal place of business, (iii) in the names and/or addresses of
partners, or (iv) in the constitution of the firm, the same should be duly notified to the
Registrar so that he can incorporate the same in the register of firms.
1.7.2 Effects of Non-Registration
As stated earlier, though registration of firms in India is not compulsory. But, it is
considered desirable because if the firm is not registered, it suffers from many
disabilities. These disabilities have been clearly stated in Section 69 of the Act and
are termed as 'effects of non-registration'. These are summarised below.
1. No suit can be filed in a civil court by a partner against the firm or the other
partners: If any dispute arises among the partners or between a partner and the
firm or between a partner and the ex-partners, and the dispute is related to the
rights arising from the partnership agreement or to the rights conferred by the
Partnership Act, a partner of an unregistered firm cannot file suit against the firm
or the partner/partners. This is possible only when the firm is registered and the
person has been shown in the register of firms as a partner in the firm. Thus, if a
partner of an unregistered firm is not paid his share of profits, he cannot claim it
through the court. However, criminal proceedings can be brought by one partner
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against the other(s). For example, if a partner steals the property of the firm or
puts fire to the buildings of the firm, any partner can prosecute him for the same.
2. No suit in a civil court by the firm against third parties : An unregistered firm
cannot file a suit against a third party to enforce any right arising from contract,
For example, such firm cannot go to the court for the recovery of the price of
goods supplied. Of course, criminal proceedings can be brought against the wrong
doers. It may be noted that if the third party has any claim against the firm or its
partners it can certainly file a suit. Thus, it is only a suit by the firm or its partners
against a third party which is prohibited and not a suit by the third party against
the firm or its partners.
3. The firm or its partners cannot make a claim of set-off or other proceedings
based upon a contract : The above two disabilities also apply to a claim of setoff or other proceedings to enforce any right arising from a contract, Thus, if a
third party sues the firm to recover a sum of money, the firm cannot claim a setoff, i.e., the firm cannot say that since the third party also owes some money to
the firm the same should be adjusted against the claim in question.
Exceptions
Non-registration of a firm does not, however, affect the following rights :
1. The right of third parties to sue the firm or any partner,
2. The right of the firm to institute a suit or claim of set-off if the value of suit does
not exceed Rs. 100.
3. The right of partners to sue for the dissolution of the firm or for the accounts of a
dissolved firm, or the right or power to realise the property of a dissolved firm
i.e., for claiming share of the assets of a dissolved firm or for recovering money
from the firm's debtors.
4. The power of an official Assignee, Receiver or Court to realise the property of an
insolvent partner and to bring an action on behalf of the insolvent partner.
5. The rights of the firm or the partners of the firm having no place of business in
India.
6. The right of an unregistered firm to bring a suit to enforce a right arising
otherwise than out of a contract. It must now be clear to you that though there is
no compulsion under the law that a firm must be registered, the disabilities that
beset a firm make it advisable to register it.
Check Your Progress B
1. Answer the following by stating Yes or No.
i)
A, a publisher, agrees to publish, at his own expense, a book written by B
and to pay to B half of the net profits. Can B claim half share? Is B liable to
C, a paper merchant who had supplied paper to A for B's book? …………..
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ii)
iii)

The sole proprietor of a business dies and his heirs inherit his business. Are
heirs partners? ……………
A, a sole owner of firm, admits B as a partner. B does not bring any capital.
He is not liable for any loss and is to receive salary every month in lieu of
profits and have all powers of a partner. B deals with third parties. Will he
bind the firm? ……………

2. State whether each of the following statements is True or False.
i)
Registration of firm is compulsory under the Indian partnership Act. ………
ii) Registration of firm provides protection to, the outsiders dealingwith the
firm. …………..
iii) An unregistered firm can sue a third party to enforce any right arising out of
a contract. ...............
iv) A firm whether registered or not, can always claim a set-off in proceedings
instituted against it by a third party. ................
v) In case of an unregistered firm the official assignee or receiver can realise
the property of an insolvent partner. ................

1.8

DURATION OF PARTNERSHIP

While forming a partnership firm the partners may fix some specific term for its
duration or decide that it may be terminated any time at will of the partners. Thus, a
partnership firm in terms of duration can be (i) partnership at will, or (ii) particular
partnership.
Partnership at will: When there is no provision in partnership agreement for
duration of the partnership, the partnership is called 'partnership at will' (Sec. 7). In
such a situation, the partners are free to terminate their relationship at will i.e., simply
by giving a notice to that effect to all other partners. Thus, such partnership is for an
indefinite period.
Particular partnership: When a partnership is formed for a specific venture or for a
particular period, it is called particular partnership (Sec. 8). Such partnership
automatically comes to an end on the completion of the venture or on the expiry of
the period. If, however, the partners want to dissolve the partnership before the fixed
period, it can be done only by the mutual consent of all the partners. Similarly, if the
partnership is continued after the expiry of term or completion of the venture.
Definition and Registration it is deemed to be a partnership at will.
1.9

PARTNERFIRM AND FIRM'S NAME

As stated earlier (1.2), persons who have entered into partnership are individually
called „partners‟ and collectively "a firm", and the name under which their business is
12

carried on is called the "firm name" (Set. 4). In law "a firm" is only a convenient
phrase for describing the group of partners. But, the firm has no legal existence apart
from the partners. It is not a separate entity like a company. It is simply a collective
name of members of a partnership firm.
As regards the "firm name", partners are free to choose any name and style provided
they do not violate the rules relating to trade name or goodwill. They must not adopt a
name calculated to mislead the public into confusing them with a firm of repute
already in existence with a similar name. They must not use a name implying the
sanction or patronage of the Government.
1.10

TYPES OF PARTNERS

An outsider dealing with a firm must know who the partners in the firm are and to
what extent each partner is liable. This becomes all the more necessary when there is
default by the firm. The extent of partner's liability, to some extent, can be ascertained
with reference to the type of partners they are. Hence it becomes necessary to know
what are the various types of partners. They are as follows :
i)

Active or ostensible partner : A person entering into partnership by contract
and taking active part in the conduct of business is called 'active' or 'ostensible'
partner. For all acts done in the ordinary course of business he acts as an agent
of other partners, He thus, has the capacity of binding himself and other partners
vis-a-vis the third parties for all acts done in the firm's name and in the ordinary
course of business. In the event of his retirement he must give a public notice of
his retirement in order to absolve himself of liabilities for acts of other partners
done after his retirement.

ii)

Sleeping or dormant partner : A sleeping partner is one who contributes to the
capital of the firm and has a share in the profits of the firm. Rut, he does not
take an active part in the conduct of the business of the firm. Though the third
parties may be unaware of his existence as partner, he is equally liable for all
debts of the firm like an undisclosed principal. In the event of his retirement
from partnership, however, he need not give a public notice.

iii)

Nominal partner : A partner who neither contributes to the capital of the firm
nor takes a share in the profit or takes part in the management of the firm is
called 'nominal partner'. Such a partner merely lends his name to the firm and
does not have any real interest in the affairs of the firm. But he, along with other
partners is liable to third parties dealing with the firm only for all the debts of
the firm.

iv)

Partner in profits only : If it has been agreed among partners that a particular
partner shall have a share In the profits only and not he liable for losses, such a
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partner is known as 'partner in profits'. Towards the thud parties, however, he is
liable for all the acts of the firm. Since the liability of partners is joint and
several, he may have to contribute the major share if the firm hears heavy losses
and other partners are not in a position to pay the debts of the firms.
v)

Sub-partner : When a partner agrees to share his profits derived from the firms
with a third person, that third person is known as 'sub-partner'. A sub-partner is
in no way connected with the firm. He has no rights against the firm nor does he
carry any liability for the debts of the firm.

vi)

Partner by estoppel or holding out : (Sec, 28) : Normally a person becomes a
partner only by agreement. But, for outside world, a person can also be treated
as a partner by virtue of his conduct. This happens by way of estoppel or
holding out. According to Section 28(1), "when a person, by words spoken or
written, or by his conduct, represents himself or knowingly permits himself to
be represented to be a partner in a firm, he is liable as a partner in that firm to
any one who has on the faith of any such representation gives credit to the
firm." The person so representing himself is called a partner by estoppel or
holding out. For example, a renowned sportsman assumed the honorary
presidentship of a publishing business bringing out a sports magazine because
the other partners requested him to do so. He would be considered liable for all
the debts of the firm to all those third parties who gave credit to the firm in the
bonafide belief that this sportsman was a partner in the firm. Similarly, Shyam
had business in the name of Ram Shyam & Co. He employed a person, whose
name was Ram, as a manager of the firm's business. The third parties dealing
with the firm treated him a partner of the firm. Ram neither objected nor
disclosed his true status. It was held that Ram was a partner by estoppel.
To hold a person liable as a partner by estoppel or holding out the following two
conditions must be satisfied:
i)

He must have represented himself to be a partner by word, spoken or
written, or by his conduct (active representation), or knowingly allowed
himself ,to be represented as a partner (tacit representation); and

ii)

The third person acting on the belief of such representation must have
given credit to the firm. It is immaterial whether the person so holding
himself out to be a partner is aware or not that the representation has
reached the third party.
A retiring partner, who has not given a public notice of his retirement, can
also be held liable on grounds of holding out if his name is still being used
by the other partners in the firm. It is because the third parties may
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continue to believe that he is still a partner. However, where in the event
of death of a partner, the firm continues the business and uses the deceased
partner's name as part of the firm's name, the estate of the deceased partner
or his legal representatives cannot be held liable for acts of the firm done
after his death.
Check Your Progress C
1. State whether the following statements are True or False.
i)
A firm has no legal existence apart from its partners. ...........
ii) If firm has already been doing business under certain name, the new firm
cannot adopt such name. ...........
iii) Partnership for a fixed term automatically comes to an end on the expiry of
the said fixed term unless the partners agree otherwise. ............
iv) A particular partnership cannot be continued after the completion of the
adventure for which it was formed. ...........
2. Fill in the blanks.
i)
A partner actively engaged in the conduct of the business of partnership is
called ....................... partner.
ii) A nominal partner contributes only his ........................to the firm..
iii) A retiring partner not giving public notice of his retirement can be held
liable for the acts of the firm after his retirement on grounds
of.......................
iv) A sub-partner .......................represents himself to outsiders as a partner.
v) A person who is not a partner in a firm, represents himself or knowingly
allows himself to be represented to be a partner in that firm is called a
partner by ...................... or holding out.

1.11

POSITION OF A MINOR AS A PARTNER

You know that an agreement by, or with, a minor is void ab initio. Since partnership
is created by an agreement, a minor cannot enter into partnership. He can however, be
admitted to the benefits of the firm with the consent of all other partners by an
agreement executed between his guardian and the partners of the firm. The rights and
liabilities of a minor admitted to the benefits of a partnership are as follows :
1.11.1 Rights
i) In accordance with the agreement, the minor has a right to share the profits and
the property of the firm. But he cannot take part in the conduct of the business of
the firm.
ii) He has a right to have access to, and inspect and copy, any of the accounts of the
firm. But, he does not enjoy such right in respect of books other than account
books as they may contain secrets which may be restricted to partner only.
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iii) He has a right to file a suit for his share of profits or the property of the firm when
he is not given his due share of the profits. However, he can exercise this right
only when he decides to sever his connections with the firm.
iv) He can become partner in the firm on attaining majority and shall be entitled to
the same share which he was getting as a minor.
v) On attaining majority he also has the option to sever his connections from the firm
and, if necessary, sue the firm for accounts and his share in profits and property of
the firm.
1.11.2 Liabilities
The minor partner is liable only to the extent of his share in the profits and the
property of the firm. He is not personally liable to the third parties and so his private
property cannot be used for payment of the firm's debts incurred during his minority.
He cannot be declared insolvent if the firm's debts cannot be repaid out of the
property of the firm,
On attaining majority, however, if he becomes a partner in the firm, he shall become
personally liable to third parties for all the acts of the firm done since he was admitted
to the benefits of the firm.
1.11.3 Position on Attaining Majority
Within six months of his attaining majority or his obtaining knowledge that he had
been admitted to the benefits of firm, whichever date is later, the minor partner has to
decide whether he shall remain a partner or leave the firm. If he decides to sever his
connections with the firm, he must give a public notice of his intention failing which
it must be presumed that he has opted to become a partner in the firm.
When he becomes a partner : If the minor becomes a partner of his own volition or
by his failure to give notice within the specified time, his rights and liabilities as
given in Section 30 (7) are as follows :
i)
ii)

He becomes personally liable to third parties for all acts of the firm done since
he was admitted to the benefits of the firm.
His share in the property and profits of the firm remains the same as he was
entitled as a minor.

When he elects not to become a partner : If he decides to severe his connection
with the firm, his rights and liabilities as given in Section 30 (8) will be as follows: ,
i)
ii)

His rights and liabilities continue to be those of a minor up to the date of giving
public notice.
His share is not liable for any acts of the firm done after the date of the public
notice.
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iii)

He is entitled to sue the partners for his share of the property and profits in the
firm.

Check Your Progress D
State whether the following statements are True or False.
i)
ii)
iii)
iv)
v)

vi)

1.12

A new partnership cannot be formed with a minor. ………...
In the event of firm's failure to pay off its debts, the minor partner can also be
declared insolvent. ...............
The liability of a minor partner to a third party is limited to the extent of his
share in the partnership property. ...............
If a minor on attaining majority, elects to become a partner, he is not liable for
acts of the firm done before the date of his becoming partner. ...............
A minor admitted to the benefits of the firm can file a suit against the partners
for his share of the profits or the property of the firm without severing his
connections with the firm. ..............
A minor partner can inspect books of account of the firm. ................

LET US SUM UP

Partnership is the relation between persons who have agreed to share the profits of a
business carried on by all or any of them acting for all. The main characteristics of
partnership are: (i) It .is an association of two or more persons, (ii) It arises out of an
agreement, (iii) It is to carry on a business, (iv) It is for sharing the profits of the
business, and (v) It has an element of mutual agency amongst the partners.
Persons entering into partnership are individually called partners and collectively a
firm. The name under which the firm carried on its business is called the firm's name:
While selecting a name, however, partners should ensure that it does not violate the
rules relating to trade name or implies the patronage of the government.
To determine whether a group of persons is or is not a firm, we have to ascertain the
real relationship amongst the partners with the help of their agreement or from other
relevant facts taken together. Sharing of profits is a strong evidence of partnership.
But, the mutual agency relationship between them is the real test of partnership. The
partnership is different from co-ownership and Joint Hindu Family.
Registration of firms is not compulsory under the partnership Act. But it is considered
desirable because an unregistered firm suffers from a number of disabilities. These
are : (i) The partners cannot file a suit against the firm or any other partner for
enforcing his contractual rights or rights accruing under the partnership Act. (ii) The
firm cannot file a suit against a third party for enforcing rights arising out of contracts
with him, and (iii) It cannot claim any set-off. The firm can be registered any time by
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supplying the necessary particulars to the Registrar of firms along with the prescribed
fees.
Based on their conduct or sharing of profit, the partners can be of various types such
as actual partner, sleeping partner, nominal partner, partner in profits only, subpartner, partner by estoppel or holding out. The liability of a partner to third parties to
a great extent, is determined by the type of partner a person is.
Being incompetent to contract a minor cannot become a partner in a firm. He can,
however, be admitted to the benefits of partnership with the consent of all the
partners. In that case, his liability is limited to his share in the partnership business.
He has a right to share the profits and enjoys full access to the account books. On
attaining majority he can also opt to become a partner. But, if he wants to sever his
connection with the firm he can do so by giving a public notice to that effect.
1.13

KEY WORDS

Association of Persons : A body of persons associated for a common purpose.
Co-owner : A person owning a property jointly with the other or others.
Co-ownership : Joint ownership of property.
Firm : A collective name for partnership. Illegal
Association : A firm in which the number of partners exceed the prescribed limit.
Joint Hindu Family : A Hindu Undivided Family carrying on business inherited
from its ancestors.
Minor Partner : A minor admitted to the benefits of a firm,
Mutual Agency Relationship: A relationship between persons whereby each
member Definition and Registration is authorised to act on behalf of the other
members.
Nominal Partner : A partner who just lends his name to the partnership firm, neither
invests any capital nor participates in the management.
Ostensible Partner : A partner who actively participates in the business of the firm
(an active partner).
Partner: A person who has entered into partnership with the other person(s).
Partner by Estoppel : A person whose conduct creates an impression that he is a
partner in a particular firm.
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Partner by Holding Out : A person who allows himself to be represented as a
partner and makes no effort to disclaim even after coming to know about it.
Partner in Profits only : A partner who only shares the profits of the business and
not the losses.
Sleeping Partner : A partner who does not actively participate in the business of the
firm (dormant partner).
1.14

ANSWERS TO CHECK YOUR PROGRESS

A

1 i) No ii) No iii) No iv) Yes v) No
2 i) 10,20 ii) status
3 a) ii b) ii c) i

B

1 i) Though it is not a partnership, B can claim his share in profits. But he
cannot be held liable for paper supplied by C.
ii) No, there is no agreement amongst the heirs. It is case of Joint Hindu
Family.
iii) Yes, all essentials of a partnership are fulfilled and B is a partner. Bringing
of capital and sharing of losses is not relevant.
2 i) False ii) False iii) False , iv) False -v) True

C

1 i) True ii) True iii) True iv) False.
2 i) Actual ii) Name iii) holding out iv) cannot v) estoppel

D

i) True ii) False iii) True iv) False v) False vi) True

1.15

TERMINAL QUESTIONS

1. Define Partnership and describe the essential characteristics of a partnership.
2. Explain how you will determine whether a group of persons is a partnership or
not.
3. Explain briefly the procedure for registration of firms. What are the consequences
of non-registration ?
4. Enumerate the different types of partners and briefly explain the extent of their
liabilities.
5. Can a minor be admitted to a partnership? If so, what are his rights and liabilities
during minority and after he has Attained majority?
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6. Explain the circumstances under which a person can be made liable as a partner
even if he is not a partner,
7. Comment on the following statements
a) The relationship of partnership arises from agreement and not from status.
b) Mere participation in profits of a business is not a conclusive test of the
existence of partnership.
c) The Indian Partnership Act has effectively ensured the registration of firms
without making it compulsory.
8. Distinguish between :
a) Partnership and Co-ownership
b) Partnership and Joint Hindu Family

Note : These questions and exercise will help you to understand the unit better. Try to
write answers for them. But do not send your answers to the University. These are for
your practice.
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RIGHTS, DUTIES AND LIABILITIES OF PARTNERS
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2.0

OBJECTIVES

After studying this unit you should be able to:
 describe the mutual rights and duties of partners
 explain the concept of the property of the firm
 explain the extent of implied authority
 describe the rights and duties of incoming and outgoing partners
2.1

INTRODUCTION

In Unit 1 you learnt that a partnership is formed by an agreement between two or
more persons called partners. The rights, duties and liabilities of partners are usually
determined by the terms specified in the agreement. But, the agreement may not
provide for all the rights and duties of partners. In such a situation, the provisions of
the Partnership Act become automatically applicable. You have also learnt that the
law of partnership is an extension of the law of agency. A partner is both a principal
and an agent. He is, therefore bound by the acts of other partners and binds other
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partners by his acts done on behalf of the firm. In this unit you will learn about the
provisions of the Partnership Act which govern the mutual rights and duties of
partners and those which determine the extent of the authority of a partner to bind the
firm by his acts. In this connection, we shall also discuss the position of the incoming
and the outgoing partners.
2.2

MUTUAL RELATIONS OF PARTNERS

It is generally believed that since partnership comes into existence by an agreement,
the mutual rights and duties of partners will he determined only by the provisions
made in the agreement. But, this is not the true position. The partnership agreement
may not specifically provide for all rights and duties of partners. In that case, the
provisions of the Act will become applicable. Then, there are certain rights and duties
given in the Act (Sections 9 and 10) which cannot be changed by agreement. They are
mandatory and are binding on all the partners. Thus the mutual rights and duties of
partners are governed by the partnership agreement as well as the Partnership Act
Sections 9 to 13 and Sections 16 to 25 of the Partnership Act lay down the majority of
rules that govern the mutual rights and duties of partners. As indicated earlier, except
sections 9 and 10 which lay down absolute duties of partners, all other provisions
given in the Act can be changed by an agreement amongst the partners, Let us now
discuss the main provisions of the Act governing the mutual rights and duties of
partners.
2.2.1 Rights of Partners
Unless otherwise agreed by the partners, every partner has following rights :
i)
ii)

iii)

iv)
v)

Right to take part in the conduct of business : Each partner can participate in
the conduct and management of the business of the firm.
Right to be consulted : Each partner has the right to express his opinion and be
heard in all matters affecting the business of the firm. All decisions will,
however, be made by majority with the exception of certain matters like change
in the nature of business and reconstitution of the firm.
Right to have access to books : Each partner has the right to inspect and copy
any of the books of the firm. But, a minor admitted to the benefits of the firm
can inspect and copy only the books of account. He cannot claim access to other
books of the firm.
Right to share profits equally : Each partner will share the profits of the
business of the firm equally.
Right to claim interest on capital : Normally, no interest is allowed on the
capital contributed by the partners. But, if the partnership agreement provides

22

vi)

vii)

viii)

ix)
x)

xi)

xii)

xiii)

xiv)

for the payment of interest on capital, it shall be payable only out of the profits.
In other words, if there are losses, the interest on capital will not be allowed.
Right to interest on advances : If partner has advanced some amount as loan to
the firm, he will be entitled to interest at a rate agreed upon, and where no rate is
decided, at six per cent per annum. Interest on loan will be payable even if there
are losses.
Right to be indemnified : A partner has to be indemnified by the firm in
respect of all expenses and liabilities incurred by him in the ordinary and proper
conduct of business. He will also be entitled to claim reimbursement for all
payments made by him in an emergency for protecting the firm from loss
provided he acted in a manner as a person of ordinary prudence would have
acted in similar circumstances in his own case.
Right to use partnership property : Every partner is, as a rule, a joint owner
of the partnership property and is entitled to have held and applied exclusively
for the purpose of the business.
Right in emergency : A partner has the right in an emergency to do all such
acts as are reasonably necessary for protecting the firm from loss.
Right to stop the admission of a new partner : Every partner is entitled to
prevent the introduction of a new partner into the firm. As per rules, unless
otherwise agreed, no new partner can be admitted without the consent of all the
partners,
Right to retire : Each partner has the right to retire from the partnership either
as per the terms of the partnership agreement or with the consent of all the
partners, or if the partnership is at will by giving notice of his intention to retire.
Right not to be expelled : Every partner has a right to continue in the
partnership. He cannot be expelled from partnership by majority of partners
unless such power is conferred by partnership agreement and is exercised in
good faith and for the benefit of the firm.
Right to do competing business : Every outgoing partner has a right to carry
on a competing business. But, he cannot (i) use the firm's name (ii)solicit the
firm's customers, or (iii) represent the firm.
Right to share profits after retirement : Unless otherwise agreed, an outgoing
partner has the right to claim a share in the profits of the firm or claim interest
@ 6% per annum on his share in the property of the firm till his account is
finally settled. This rule is also applicable in case of the death of a partner.

2.2.2 Duties of Partners
As stated earlier, certain duties are mandatory while others are subject to agreement
amongst the partners. These are summarised below.
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Mandatory Duties
The partnership is based on mutual trust and confidence. Hence, each partner must act
in good faith and carry on the business of the firm for mutual benefit and not for ' his
personal benefit. Section 9 has clearly stated that all partners are bound (i) to carry on
the business of the firm to the greatest common advantage, (ii) to be just and faithful
to each other, and (iii) to render true accounts and full information of all things
affecting the firm to any partner or his legal representative. Similarly, Section 10 lays
down that every partner shall indemnify the firm for loss caused to it by his fraud in
the conduct of the business of the firm. These duties given in Section 9 and 10 are
absolute provisions of the Act and are mandatory. They cannot be changed by an
agreement amongst the partners.
Duties Subject to Agreement by Partners
Besides the provisions of Sections 9 and 10, the other duties of partners as provided
in the Act are subject to the agreement by partners. They can be changed by partners
by making necessary provisions in their agreement. Such duties are :
i)

To attend diligently to his duties in the conduct of the business.

ii)

To perform partner's duty without receiving any remuneration for taking part in
the conduct of the business.

iii)

To contribute equally to the losses sustained by the firm.

iv)

To indemnify the firm for any loss suffered by the firm due to wilful neglect in
the conduct of the business of the firm.

v)

To ensure that the property of the firm is held and used by the partners
exclusively for the business of the firm.

vi)

To account for and to pay to the firm any private profits deri.ved by the partner
from any transactions of the firm or from the use-of property or business
connections of the firm.

vii) To account for and to pay to the firm all profits made by a partner by carrying
on any private business. Normally, there is no restriction on the partner to carry
on any business other than and of the firm. But, if the partners have agreed that
no partner shall do any business other than that of the firm, he should not carry
on any other business, whether competing or not competing with that of the
firm, without the consent of other partners.
viii) To act as an agent of the firm for the purposes of the business of the firm.
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ix)

To act within the scope of actual or apparent authority. In case a partner exceeds
his authority and the other partners do not approve of it, he will be liable to
other partners for the loss suffered on account of his such acts.

x)

Not to assign his rights and interests in the firm to the outsiders without the
consent of all other partners.

xi)

To be liable jointly with all other partners and also severally for all acts of the
firm done while he is a partner. This means that the creditors of the firm can
realise their dues from any partner.

2.3

PROPERTY OF THE FIRM

You know that all partners are joint owners of the property of the firm (unless there is
all agreement to the contrary) and it should be held and used exclusively for the firm
by the partners, Hence, it becomes necessary to ascertain what constitutes the
property of the firm. Normally the partners, by an agreement, are free to determine as
to what shall be the property of the firm and what shall be treated as a separate
property of one or more of the partners. But, when there is no such agreement, and
you want to know whether a certain property is the property of the firm or not, you
will have to ascertain the source from which the property had been acquired, the
purpose for which it was acquired and the manner in which it has been dealt with.
According to Section 14, when there is no contract to the contrary, the property of the
firm includes:
i)
ii)
iii)

all properties, rights and interests originally brought to the stock of the firm,
the property acquired by purchase or otherwise by or for the firm,
the property acquired with money belonging to the firm, and iv) the goodwill of
the business of the firm.

Thus, whatever is brought to the common stock of the firm and whatever is added to
or obtained by means of this common stock during the continuance of partnership
either directly or by conduct of business, is included in the property of the firm unless
a contrary intention can be shown. However, if a partner's property is used for the
purpose of the business of the firm it does not automatically become the property of
the firm. It can only become the property of the firm if the partners show an intention
to make it so. For example, a piece of land which is bought in the name of one partner
but is paid for by the firm (or out of the profits of the firm) shall be deemed to be the
property of the firm unless there is an intention to the contrary. Similarly, if two
persons take a lease of a coal mine for the purpose of working it in partnership, the
lease will be treated as the property of the firm.
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Check Your Progress A
1. Answer the following with 'Yes' or 'No'
i) Can a partner be prevented from taking part in the partnership business? ........
ii) Is a partner liable for the acts of the firm before his joining the firm? ........
iii) Can a majority of partners by an agreement expel a partner? ........
iv) Can a person to whom a share of profits has been assigned be asked to share
losses also? ........
v) Does a minor admitted to share the profits of a firm have a right to inspect
and copy any books of the firm? ........
2. If there is no express provision in the partnership agreement how would the
partners
a) charge interest on capital .........................
b) divide profits between them ..........................
3. A and B are partners of a firm. B was appointed to buy sugar for the firm.
Without the knowledge of A, he supplied his own sugar to the firm at market
price and made huge gain. Is he accountable to firm?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. State by 'Yes' or 'No' whether the following constitute firm's property or not.
i) Property belonging to a partner who enters into an existing partnership.
…..........
ii) Share bought by a partner in his own name without the consent of other
partners but with the money of the firm. The other partners later adopt the
transaction. …..........
iii) Land bought with partnership money on account of, and for the sole benefit
of, one partner who becomes a debtor to the firm for the amount of the
purchase money. …..........
iv) Goodwill of the firm having a saleable value.…..........
2.4

RELATION OF PARTNERS WITH THIRD PARTIES

In unit 13 you learnt that mutual agency is an essential element of partnership. Each
partner acts both as the agent and the principal. It is this position of the partners
which governs their relationship with the third parties. Section 18 clearly states that
from the point of view of the third parties, a partner is an agent of the firm, for the
purposes of the business of the firm. In that capacity, he binds all other partners by his
acts done on behalf of the firm provided these are done in the ordinary course of
business and in the name of the firm. So, all partners are liable to third parties for
such acts.
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2.4.1 Implied Authority of a Partner
In the context of a partnership firm, the authority of a partner means his authority to
bind the firm by his acts. This authority may be express or implied. The authority
conferred on a partner by mutual agreement is called an express authority. But, where
there is no agreement or where the partnership agreement is silent, the act of a partner
which is done to carry on, in the usual way, business of the kind carried on by the
firm, binds the firm (Section 19). This capacity of a partner to bind the firm by his
acts is called the 'implied authority of a partner'. In order that his act may fall within
the scope of his implied authority, the following conditions must be fulfilled.
1. The act done by the partners must relate to the normal business of the firm.
If it is of a nature which is not common in the type of business carried on by the
firm, it will not bind the firm even if it has been done in the name of the firm. For
example, an exporter of readymade garments places an order for a huge quantity
of liquor in the name of the firm. As this act does not relate to the normal business
of the firm, it will not fall within the scope of implied authority. The firm,
therefore, will not be bound by it.
2. The act must have been done in the usual way of carrying on the firm's
business. In other words, the act should be such as is usual in the type of business
carried on by the firm. For example, X and Y are partners in a retail business.
Goods were sold on credit to Z. Later on, X received the amount from him (Z) on
behalf of the firm. Y does not know of this receipt and X utilises this amount for
his personal use. Receiving money from debtors is an act done in the usual course
of business. Hence, the firm cannot claim the amount from Z on the plea that X
had no authority to receive the amount. It is difficult to clearly lay down as to
what is usual and what is unusual in a business. It will depend on the nature of
business and the usage of trade. For example, buying and selling of goods,
drawing and accepting bills of exchanges, taking loan, etc, are considered normal
activities in case of a trading concern. But, in case of an auctioneering firm or a
firm of solicitors, taking loan is not considered to be a usual activity.
3. The act must be done in the firm's name or should, in some manner, imply
an intention to bind the firm. For example, A and B are partners in a stationery
business. A goes to a wholesaler and buys on credit certain quantity of pencils in
the firm's name. He uses these pencils for the family. Since this act is of the kind
usually done in the stationery business and is done in the firm's name, it will bind
the firm.
Act within the implied authority of a partner : The implied authority of a partner
shall normally include :
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i)

purchasing, on behalf of the firm, goods in which the firm deals or which are
used in the firm's business;
ii) selling the goods of the firm;
iii) receiving payment of the debts due to the firm and giving receipt therefore ,
iv) settling accounts with third parties dealing with the firm;
v) employing servants necessary for carrying on the firm's business;
vi) borrowing money in the credit of the firm;
vii) pledging goods of the firm as security for the purpose of getting loans;
viii) drawing, accepting and endorsing negotiable instruments on behalf of the firm;
and
ix) employing solicitor to defend action against the firm
Acts outside the implied authority of a partner : Sections 19(2) has restricted the
scope of implied authority of a partner. According to this section, in the absence of
any usage or custom of trade to the contrary, the implied authority of a partner does
not enable him to:
i)
submit to arbitration a dispute relating to the business of the firm;
ii) open a bank account on behalf of the firm in partner's own name;
iii) compromise or relinquish any claim or portion of the claim by the firm;
iv) withdraw a suit or proceedings filed on behalf of the firm;
v) admit any liability in a suit or proceedings against the firm;
vi) acquire immovable property on behalf of the firm;
vii) transfer immovable property belonging to the firm, and
viii) enter into partnership on behalf of the firm.
However, the partners, by mutual agreement, can restrict or extend the implied
authority of a partner.
Partner‟s authority in an emergency : According to Section 21, in an emergency a
partner will have an authority to do all such acts to protect the firm from loss as a
prudent man would undertake under similar circumstances in his own case. These
acts do not form part of the implied authority of the partner but, nevertheless, they
would bind the firm. For example, the partners of a trading firm by an express
contract decided that no partner would have the authority to sell goods of the firm
above the value of Rs. 10,000without consulting all other partners. Owing to a sudden
slump in market, the prices, crashed. One partner, in order to save the firm from loss,
sold all the stock worth Rs. 1,00,000 without consulting any other partner. The firm is
bound by such act of the partner.
2.4.2 Implied Authority and Third Parties
All partners are liable to third parties for all acts of a partner which fall within the
scope of his express or implied authority. Their liability to the third parties for such
acts can be discussed under the following heads.
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1. Extension or restriction of partner's implied authority : As stated earlier, the
partners of a firm by mutual agreement, may extend or restrict the scope of
implied authority of any partner. But, the third party is not bound by any
restriction imposed on the implied authority of a partner unless it has the
knowledge of such restriction. In other words, the third party remains unaffected
by any secret restriction on the implied authority of any partner. For example, a
trading firm limited the authority of partners to purchase goods on credit upto Rs.
1,000. A third party who had no knowledge of such restriction sold goods worth
Rs. 1,500 on credit to a partner of the firm. The firm is liable to pay the full
amount to the third party.
2. Effect of admission by a partner : Since, for the purpose of the business of the
firm, a partner is an agent of the firm, any admission or representation by a
partner about the affairs of the firm is sufficient evidence against the firm,
provided the admission is made in the ordinary course of business.
3. Effect of notice to an acting partner : You already know that a notice to an agent
on matters relating to agency is notice to the principal. The same rule applies to
partnership. Thus a notice of any matter relating to the affairs of the firm, when
given to a partner who habitually receives it in the ordinary course of business of
the firm, is taken to be a notice to the firm. This rule would not apply in case of a
fraud committed by the partners and the third party against the firm.
4. Liability of partners for acts of the firm : For all acts of the firm, done while he is
a partner, every partner is jointly and severally liable to third parties. This means
that for every act of the firm, the third party can sue each partner individually and
also jointly with other partners.
5. Liability for wrongful acts of a partner : When a partner, in the ordinary course of
business, commits a wrongful act, the firm is liable for such an act. Section 26
specifically provides that if on account of the wrongful act or omission of .a
partner acting in the ordinary course of business or with the authority of other
partners, some loss or injury is caused to any third party or any penalty is
incurred, the firm is held liable to the same extent as the partner. For example, A,
R and C are partners in a newspaper business. A is also the editor of the
newspaper. A allows the publication of a defamatory article about a prominent
person P, without checking its validity. P sues the firm for libel. The firm will be
liable for this act of the editor partner as the omission which caused loss of
goodwill to P was done in the usual course of business.
6. Liability of firm for misapplication by partners : Section 27 provides that the firm
is liable to the third parties where (i) a partner, acting within his apparent
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authority, receives money or property from a third person and misapplies it, or (ii)
the firm in the course of its business receives money or property from a third
party and the money is misapplied by any of its partners while it is in the custody
of the firm. For example, X, Y and Z are partners in a business. K, a debtor of the
firm repays his debts of Rs. 10,000 to 2 who does not inform Y and Z about the
repayment and misuses the money. K would be discharged of the debts on
account ' of payment made to X.
Check Your Progress B
1. What is meant by the implied authority of a partner to bind the firm.
…………………………………………………………………………………………
…………………………………………………………………………………………
………………………………………………………………………………………….
2. Fill in the blanks.
i) The authority of a partner to bind the firm may be .................. or implied.
ii) In order to bind the firm, the acts done by a partner under his implied
authority must relate to the ................................business of the firm.
iii) In the case of ............................. in order to prevent losses to the firm, a
partner may exceed his express or .................................... authority.
iv) In the absence of any usage or custom of trade to the contrary, a partner
acting ........................... in his implied authority submits a dispute relating to
the firm's business to arbitration.
3. In which of the following cases the firm is liable to the third parties for the acts of
the partners. Answer with Yes or No.
i) The managing partner of a firm laying sewerage lines does not gel the
manholes covered as required by law. A worker falls in the manhole and is
injured.
ii) A, B and C partners in a business as construction contractors. A manages to
get a contract for the firm worth Rs. 5,00,000. But, he secured this contract
only after paying a bribe of Rs. 5,000 to an officer in the client's business. He
charges this amount to the account of the firm. But, the other partner's
objected.
iii) X, Y and Z are partners in a business of supplying construction material. K, a
regular buyer dealing with firm places B verbal order with X to supply the
required material, X forgets to inform the other partners. The goods are not
delivered. K sues the firm for the lion-delivery of goods.
iv) A, B and C are partners in a trading firm. By an agreement between them,
they decide that no partner shall have the right to buy or sell goods beyond
the value of Rs. 10,000 without the consent of other partners. Unaware of this
restriction, a third party T sells goods worth Rs. 17,000 to C who does not
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consult his partners about this transaction. T sues the firm for the price of
goods.
2.5

POSITION OF INCOMING AND OUTGOING PARTNERS

When there is any charge in the composition of the partnership, it is called
'reconstitution of the partnership firm'. The reconstitution takes place when
1. a new partner is admitted ?.
2. a partner retires
3. a partner is expelled
4. a partner is declared insolvent
5. a partner dies
6. a partner transfers his interest to another person.
On the happening of the above events there is some change in the rights and liabilities
of partners. Let us now study the relevant provisions of the Act which govern the
above situations and know their effect on the rights and liabilities of partners.
2.5.1 Admission of a Partner
A person cannot be admitted as a partner in an existing firm without the consent of all
the partners. This rule is however, subject to any provision to the contrary in the
partnership agreement. For example, the partnership agreement between A, B and C
provides that A could introduce into partnership any of his sons on attaining the age
of majority. In such a situation, there is no need for the consent of B and C if A
decides to admit his son (who has attained majority) as a partner.
An incoming partner is not liable for any debts of the firm, incurred before his
admission as partner. His liability is limited only to those acts of the firm which are
done after he becomes a partner. This general rule has to two exceptions which are as
follows.
a) By mutual agreement, he may undertake to share the liabilities for the past acts of
the firm. But, this does not entitle the creditors to proceed against the new partner
for the recovery of old debts unless (i) the new firm has assumed the liabilities of
the old firm, and (ii) the creditors have accepted the new firm as their debtor and
discharged the old firm from its liability.
b) A minor admitted to the benefits of the firm who, on attaining majority decides to
become a partner, shall be personally liable to third parties for all acts of the firm
done since he was admitted to the benefits of partnership.
2.5.2 Retirement of a Partner
Any partner may retire from the firm in any of the following ways :
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i) with the consent of all the other partners; or
ii) in accordance with an express agreement among the partners; or
iii) where the partnership is at will, by giving a notice in writing to all other partners
of his intention to retire,
Liabilities : A retiring partner continues to remain liable for all-the acts of the firm
done before retirement or acts pending at the time of his retirement. He may, however
be discharged from his liability towards the third parties by mutual agreement. Such
agreement should be entered into between the three parties viz., all members of the
reconstituted firm, the retiring partner and the concerned third party. Such an
agreement may be express or implied.
Until public notice of the retirement of a partner is given, the retiring partner
continues to be liable to third parties for any act done by any of the partners even
after his retirement, which would have been an act of the firm if done before his
retirement. However, the retired partner will not be liable to any third party who deals
with the firm without knowing that he was not a partner. This would generally hold
good in case of the retirement of a sleeping partner. (Public notice of retirement may
be given either by retiring partner himself or by any other partner).
Rights : A retiring partner has the following two rights.
1. He can carry on business competing with that of the firm and may advertise such
business. But, in the absence of any agreement to the contrary, he cannot (i) use
the name of the firm; (ii) represent himself as carrying on the business of the firm,
or (iii) solicit the old customers. By mutual agreement, however, some more
restrictions can be imposed .on the retiring partner. For example, he may be
restrained from carrying on the competing business in a specified area for a
specified period. This shall not be treated as restraint of trade.
2. If there is no final settlement of accounts between the retiring partner and the
remaining partners and they continue to carry on business with the property of the
firm, the retiring partner is entitled to claim (i) such share of the profits earned
after his retirement which is attributable to the use of his share of the property of
the firm, or (ii) interest at the rate of 6% p.a. on the amount of his share in the
property. He can choose any of these two alternatives.
2.5.3 Expulsion of a Partner
Normally a partner cannot be expelled from partnership. However, the expulsion of a
partner is possible if following three conditions are satisfied.
i) the power to expel a partner is available by an express agreement between the
partners;
ii) the power has been exercised by a majority of the partners, and
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iii) the power has been exercised in good faith and for the benefit of the firm.
A partner who is expelled from the firm is subject to the same right and liabilities as
those of a retired partner.
2.5.4 Insolvency of a Partner
Where a partner of a firm is declared insolvent by a court of competent jurisdiction,
he ceases to be a partner in the firm on the date on which the order of adjudication is
made. It is not necessary that the firm is dissolved when a partner is declared
insolvent. If, in accordance with the provisions of the partnership contract, the firm is
not dissolved on the insolvency of a partner, the estate of the insolvent partner is not
liable for any act of the firm, and the firm is not liable for any act of the insolvent,
done after the date on which the order of adjudication is made.
2.5.5 Death of a Partner
Normally the firm is dissolved on the death of any of its partners. But, if the
partnership contract provides that on the death of any partner the firm will not be
dissolved, the remaining partners can continue with the firm's business.
In that case, the estate of a deceased partner can be held liable only for those acts of
the firm, which were done during the life time of the deceased partner. It shall not be
liable for any act of the firm clone after the date of his death. No public notice is
required on the death of a partner.
Transfer of Partner's Interest
A partner has the right to transfer his interest in the firm, fully or partially, to a third
person. But, such a person (the transferee) is not treated as a partner. Neither he can
take part in the conduct of the business of the firm not inspect its account books. He
can simply claim his share in the profits of the firm.
If, however, the partner transfers his share in the firm on its dissolution or on ceasing
to be a partner, the transferee will be entitled to claim the share of the transferring
partner in the assets of the firm and for the purpose of ascertaining that share he can
ask for on account as from the date of dissolution.
As a matter of fact, no partner can transfer his interest in the firm with the intention of
making him a partner in the firm without the consent of all the other partners.
You should note that whenever some change takes place in the constitution of the
firm, the mutual rights and liabilities of the old partner in the reconstituted firm
continue to remain the same as they were before the reconstitution took place. For
example, A, B, C and D are partners who share profits in the ratio of 4:3:2:1. They
admit anew partner E who is entitled to one-third share in the profits of the firm. In
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this situation, unless the partners decide otherwise. A, B, C and D shall continue to
share the remaining two-third of the firm's profits in the ratio of 4:3:2:1, the new
profit sharing ratio being 5:4:3:2:1.
Check Your Progress C
1. List various ways in which a change in the constitution of the firm takes place.
…………………………………………………………………………………………
…………………………………………………………………………………………
2. State whether each of the following statements is True or False.
i) A partner in a particular partnership cannot retire from the firm by giving a
notice in writing to other partners. .........
ii) A partner may be expelled from the firm only with the consent of all the
other partners. .........
iii) A firm is dissolved when any partner of the firm is declared insolvent. ..........
iv) When some change occurs in the constitution of the firm, in the absence of
any agreement to the contrary, the partners of the reconstituted firm have the
same rights and liabilities as they were having before..........
2.6

LET US SUM UP

The mutual rights and duties of partners in a firm are generally governed by their
agreement. But, where the agreement does not specify certain rights or duties the
same shall be governed by the provisions of the Act. The Act also specifies certain
rights and duties of partners that are binding and cannot by changed by an agreement.
Unless otherwise agreed, the main rights of a partner as per the provisions of the Act
are : (i) to take part in business, (ii) to be consulted, (iii) to have access to books , (iv)
to share profits equally, (v) to claim interest @ 6% p.a. on advances to the firm, (vi)
to be indemnified for all expenses incurred by him in conduct of firm's business, and
(vii) not to do competing business.
The duties of each partner can be divided into two categories (a) mandatory duties
and (b) duties subject to agreement among partners. The mandatory duties are : 0) to
act in good faith and carry on the business of the firm for mutual benefit, and (ii) to
indemnify the firm for loss caused to it by his fraud. The main duties subject to
agreement are : (i) to perform partner's duty without any remuneration, (ii) to
contribute to losses equally, (iii) to account for and pay to the firm any private profits
derived from any transactions of the firm, (iv) to act as an agent of the firm (v) to act
within the scope of his authority, and (vi) to be liable jointly and severally for all acts
of the firm done while he is a partner.
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Unless there is an agreement to the contrary, all partners are joint owners of the
property of the firm and such property should be held and used exclusively for the
purpose of the firm's business. The property of the firm includes all property
originally brought to the common state of the firm or later acquired by or for the firm.
The relation of partners with third party is governed by partner's capacity to act as an
agent of the other partners. The third parties may bind the firm by all ahs of the
partners done within his express or implied authority.
Implied authority covers the acts of a partner which is done to carry on in the usual
way business of the kind carried on by the firm. However, there are certain
restrictions on the scope of the implied authority of a partner.
There are various ways in which a partnership firm is reconstituted. It could be
admission of a partner, retirement of a partner expulsion of a partner insolvency of a
partner death of the partner or transfer of his interest by a partner to a third person. In
the absence of a contract to the contrary, a partner is liable for all acts of the firm,
done by the firm till he ceases to be a partner. Similarly, unless otherwise agreed, the
mutual rights and duties of the remaining partners of the old firm continue to be the
same.
2.7

KEY WORDS

Arbitration : Determination of a matter in dispute by the judgement of one or more
persons called arbitrators.
Common Stock : Property held in common ownership.
Implied Authority : The authority of a partner as conferred by law to bind the firm
by his acts done on behalf of the firm in the firm's name.
Incoming Partner : New partner admitted to a partnership firm.
Insolvent Partner : A partner whose assets (including his interest in the firm) at their
present fair valuation are insufficient to pay his debts.
Mandatory : Absolute provisions of law that are compulsory and cannot be changed
by agreement.
Order of Adjudication : A judicial order declaring a person insolvent.
Outgoing Partner : A partner who leaves the partnership firm by way of retirement,
death, expulsion, insolvency, etc.
Partnership Property : Property originally brought to the common stock of the firm
or acquired later by or for the firm
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2.8

ANSWERS TO CHECK YOUR PROGRESS

A

1 i) No ii) No iii) No, unless there is a provision in the agreement iv) No
v) No, this right is restricted to books of account.
2 a) No, interest on capital is allowed
b) equally
3 Yes, B will have to surrender the whole of the profit from the transaction
4 i) No ii) Yes iii) No iv) Yes

B

2i) express ii) normal iii) emergency, implied iv)cannot
3 i) Yes ii) No iii) Yes iv) Yes

C

2. i) True ii) False iii) False iv) True

2.9

TERMINAL QUESTIONS

1. Discuss the mutual rights and duties of partners in the absence of any express
agreement between them.
2. Are the partners absolutely free to lay down their rights and duties? If not, state
the provisions that cannot be changed by agreement amongst partner?
3. What is partnership property? State how far is the partnership property liable for
the separate debts of the partners.
4. What do you understand by an implied authority of a partner? Describe the
restrictions on the implied authority of a partner.
5. What is the extent of the implied authority of a partner? How far is a firm liable to
third parties for acts of an individual partners?
6. Explain the rights and duties of (i) incoming partners and (ii) an outgoing partner.
7. State the liabilities
a) of the partners for the acts of the firm;
b) of the firm for wrongful acts of a partner, and
c) of the firm for misapplication of money or property of partner.

Note : These question and exercises will help you to understand the unit answers for
them. But do I not send your answers to the University. These are for your practice
only.
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DISSOLUTION OF PARTNERSHIP FIRMS
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3.0

OBJECTIVE

After studying this unit you should be able to:





3.1

distinguish between dissolution of partnership and dissolution of firm
describe the modes of dissolution of firm
explain the rights and liabilities of partners consequent to dissolution of firm
explain how accounts are settled among partners on dissolution.

INTRODUCTION

You have learnt about the formation of a partnership firm and the provisions of the
Indian Partnership Act relating to mutual relationship of partners and their liability
towards third parties. In this unit, you will learn about the rules relating to dissolution
of a firm which includes modes of dissolution, right and liabilities of partners on
dissolution and the mode of settlement of accounts among the partners.
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3.2

DISSOLUTION OF PARTNERSHIP AND DISSOLUTION OF FIRM

The Indian Partnership Act makes a distinction between dissolution of partnership
and dissolution of firm,
3.2.1 Dissolution of Partnership
Dissolution of partnership simply means a change in the relation of the partners. Such
a change is usually caused when a firm is reconstituted i.e., when a new partner is
admitted or when an existing partner retires, dies, becomes insolvent or is expelled.
The dissolution of partnership may or may not involve the dissolution of a firm. A
firm, after a change in relation of the partners, may decide to continue as a
reconstituted firm. But, when a firm is dissolved, it necessarily involves the
dissolution of partnership.
For example, A, B, C and D are carrying on trading business as a partnership firm. A,
is declared insolvent by the court. The partnership between A, B, C and D comes to
an end and a new partnership between B, C and D comes into existence. This new
partnership between B. C and D shall be known as 'reconstituted firm'. Thus, on
declaration of A as insolvent, the partnership stands dissolved, but the firm continues
with the remaining partner B, C and D.
3.2.2 Dissolution of Firm
Dissolution of a firm means the dissolution of partnership between all the partners of
a firm (Section 391. It occurs when there is complete breakdown of relationship
between all the partners. In such a situation, the business of the firm is completely
stopped, its assets are realised, the liabilities paid off and the surplus distributed
among the partners according to their share in the property of the firm. Thus, the
partnership is completely discontinued.

3.3

MODES OF DISSOLUTION OF FIRM

The dissolution of firm may take place either without the order of the court or by an
order of the court. The 4rcumstances under which such dissolutions take place are
shown in Figure 1.

Figure 1: Modes of Dissolution of Firm
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3.3.1 Dissolution without the Order of Court
Dissolution of firm without the order of the court ma)/ take place in the following
ways:
1. Dissolution by mutual agreement : You know that a firm comes into existence
by mutual agreement, It can also be dissolved by mutual agreement among the
existing partners.
2. Compulsory dissolution : A firm is automatically dissolved.
i) if all the partners, or all but one partner, of the firm are declared insolvent. or
ii) if some event takes place which makes it unlawful for the business of the
firm to be carried on. For example, a war breaks out and some partners of the
firm are declared alien enemies. In such a situation, it becomes unlawful for
the business of the firm to be carried on. Take another case where a firm is
carrying on the business of trading in sugar and a law is passed by which
trading in sugar is prohibited. In this case also the business of the firm
becomes unlawful and so the firm will have to be compulsorily dissolved. In
this connection, you should also note that where a firm is carrying on more
than one business, the illegality of one or more shall not necessitate the
dissolution of the firm. The firm can carry on those ventures which remain
lawful.
3. Dissolution on the happening of certain contingencies : According to Section
42, in the absence of a contract to the contrary, a firm will be dissolved on the
happening of the following contingencies :
i) where the firm 'is constituted for a fixed term, it is dissolved by the expiry of
the fixed term,
ii) where the firm is constituted for completion of one or more adventures or
undertakings, the firm is dissolved when those adventures or undertakings
have been completed.
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iii) on the death of a partner, and
iv) on the adjudication of n partner as insolvent.
4. Dissolution by notice : When a partnership is at will, the firm may be dissolved
by any partner by giving notice in writing to all the other partners of his intention
to dissolve the firm.
If the partners has, in his notice, mentioned some specific date for the dissolution
of the firm, the firm is dissolved from that date. But if no date has been
mentioned, the firm is dissolved from the date when the notice is communicated.
It should be noted that a notice once given, cannot be withdrawn without the
consent of all other partners.
3.3.2 Dissolution by an Order of Court
Section 44 of the Partnership Act deals with those situations where the court may, on
receipt of a petition by a partner, order for the dissolution of the firm, provided it is
satisfied that in the interest of justice, it is necessary to order for the dissolution of the
firm. Under this section, the court can order even for premature dissolution when the
firm is created for a fixed period. When a petition is brought before the court, the
court will give other partners an opportunity to put forward their defense against
passing an order for dissolution of firm. It is only after evaluating all the evidences
before the court that the court shall pass an order for dissolution of the firm. Let us
now study the grounds on which a petition can be presented before the court for
obtaining a dissolution order. These grounds are :
1. Insanity : When a partner becomes insane, he is incapable of forming a rational
judgement. Hence, it is treated as a valid ground for the dissolution of the firm.
On this ground a suit may be filed either by ally other partner of the firm or by the
next friend of the partner who has become of unsound mind. In either case the
court may order dissolution of the firm. In the case of a dormant partner, however,
the court may not order dissolution because such a partner does take an active part
in the conduct of firm's business.
2. Permanent incapacity : When a partner has become permanently incapable of
performing his duties as a partner, any other partner can file a petition for the
dissolution of firm. However, the court will not pass an order for dissolution if the
incapacity of a partner is only temporary. For example, a partner in a firm had an
attack of paralysis. Another partner of the firm filed a petition for dissolution of
the firm. The court refused to pass on order, according to doctors, paralysis was of
a temporary nature and the patient's condition was improving. (Whitwell v.
Arthur)
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3. Misconduct : When a partner, other than the partner suing, is guilty of
misconduct which is likely to adversely affect the carrying on of the business, the
court may dissolve the firm. In determining the gravity of misconduct to order
dissolution, regard is to be had to the nature of business. For example, an immoral
conduct of a partner in a firm of medical men may be considered an adequate
ground for dissolution but it may not be so in case of n firm trading in Coal.
4. Persistent breach of agreement : When a partner, other than the partner suing,
wilfully or persistently commits breach of agreement relating to the management
of the affairs of the firm or he conducts himself in such a manner or that it is not
practicable for other partners to reasonably carry on the business in partnership
with him. Thus, embezzlement, fraudulent breach of trust, or keeping erroneous
accounts may be sufficient ground for the court to order dissolution of the firm.
5. Transfer of interest : The court, at the instance of any other partner, may
dissolve the firm when a partner has in any way
i)
transferred the whole of his interest in a firm to a third party, or
ii) allowed his share to be charged on account of a decree passed by a court
towards payment of liabilities of that partner, or
iii) allowed his share to be sold in the recovery of arrears of land revenue.
6. Perpetual losses : When the firm is continuously suffering losses and it is
apparent that in future also the business cannot be carried on except at n loss, the
court may order for the dissolution of the firm at the instance of any partner.
7. Any other just and equitable ground : If on any other ground, it can be proved
to the satisfaction of the court that it is just and equitable lo dissolve the firm, the
court may order dissolution of the firm. Examples of such ground are continued
quarrelling between the partners, refusal to meet on matters of business.
Check Your Progress A
1. Given below are some parts of statements, only one sentence in each pair is true.
Indicate the correct statement by ticking in the bracket.
a) i) A firm may be dissolved by the consent of all the partners.
(
)
ii) The agreement of parties to dissolve the firm must be put in writing. (
)
b) i) Insolvency of all partners except one, can be a ground for dissolution. ( )
ii) If the firm is carrying on several businesses and if even one of the businesses
becomes illegal, it would become a ground for dissolution of firm.
(
)
c) i) A partnership at will can be dissolved by a notice to all partners.

(

)
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ii) A partnership for a fixed term cannot be continued after the expiry of that term.
(
)
d) i) If the partnership is for a particular venture, it is compulsorily dissolved on the
completion of such venture. (
)
ii) If two partners belong to different countries and there is an outbreak of war
between the two countries, the partnership is automatically dissolved. (
)
2. Fill in the blanks.
i)
When a partner has transferred the whole of his ......................... to a third party,
the other partners can sue for dissolution.
ii) When the share of a partner is sold to pay arrears of ......................... the court
may dissolve the firm.
iii) The court may order dissolution of the firm, if a partner becomes.........................
incapable of carrying on his duties.
iv) In the event of continued losses, the court may dissolve even a partnership
for.........................
v) When a firm is dissolved it necessarily involves the dissolution
of.........................

3.4

CONSEQUENCES OF DISSOLUTION OF FIRM

Consequent to the dissolution of a partnership firm the partners have certain rights
and liabilities. These rights and liabilities are discussed below.
3.4.1 Rights of a Partner on Dissolution
1. Right of equitable distribution of firm's property : According to Section 46 of
the Act, every partner is entitled to have the property of the firm applied in
payment of debts to the third parties and the other liabilities of the firm and have
the surplus distributed amongst the partners or their representatives according to
their rights. This right is also described as partner‟s general lien.
2. Right to return of premium on premature winding-up : If a partner joined a
firm for a fixed term, and had paid a premium and the firm is dissolved before
that fixed time, he has a right to the return of the whole or part of the premium.
The amount of premium will depend upon (i) the terms upon which he became a
partner, and (ii) the length of the time during which he was a partner. For
example. Ram entered into partnership of a firm for a period of10 years and paid
Rs. 1,000 as premium. The firm was dissolved after expiration of two years
because of the insolvency of a partner. Ram shall be entitled to Rs. 800as return
of the premium. However, such a partner will not been titled to claim any return
of the premium when the premature dissolution is (i) due to death of a partner, (ii)
due to the misconduct of the partner who paid the premium, and (iii) where the
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firm has been dissolved according to an agreement which had no provision for the
return of premium or any part thereof.
3. Right in the event of dissolution on account of fraud or misrepresentation :
Like any other contract, the partnership contract can also be rescinded on grounds
of fraud or misrepresentation and the aggrieved partners, besides other rights, will
have the right to claim damages. Section 52 of the Act gives the following rights
to partners where the partnership is rescinded on grounds of fraud or
misrepresentation.
i) Lien of surplus assets : For any sums paid by him for purchase of a share in
the firm or for the capital contributed by him, the partner rescinding the
partnership contract has right of lien on the surplus 'assets left after the debts
of the firm have been paid.
ii) Right of subrogation : For all payments made by him towards the debts of the
firm, the partner rescinding the partnership ranks as a creditor of the firm. In
other words, if he has used his personal assets to pay off the debts of the firm,
he becomes a creditor of the firm for that amount.
iii) Right to be indemnified : The partner rescinding the partnership contract has
the right to be indemnified by the partner or partners guilty of fraud or
misrepresentation against all the debts of the firm.
4. Rights to restrain any partner or his representatives from use of firm name
or firm property : Subject to contract between the partners, a partner during the
continuance of winding up has the right to restrain every other partner or his
representative from carrying on a similar business in the firm name or making use
of any of the property of the firm for his own benefit till the accounts of the firm
are completely settled and the affairs of the firm have been completely wound up.
Of course, where a partner has bought the goodwill of the firm, he can carry on
the business in the firm's name and cannot be restrained by other partner or his
representative from using the firm's name even during the pendency of winding
up.
3.4.2 Liabilities of a Partner on Dissolution
1. Liability fur acts of partners done after dissolution : For third parties,
partnership continues till a public notice is given of its dissolution. Therefore,
each partner of the dissolved firm continues to be liable to third parties for any act
done by any of them even after the dissolution and such acts are deemed to be acts
done before dissolution. For example, A, B and C are partners in a firm trading in
rice, They decide to dissolve the firm from August 1,1989 but fail to give a public
notice of its dissolution and continue the business of the firm even after that date.
On August 10, A enters into 3 contract with D in firm's name to deliver 5 quintals
of rice to D. The firm is liable for the consequences of the contract.
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It should be noted that the following shall not be liable for acts done after the
dissolution of the firm even though no public notice has been given.
i) the estate of a partner who died
ii) the estate of a partner who is adjudicated as insolvent, and
iii) a sleeping or dormant partner who has retired from the firm.
2. Liability for winding up the affairs of the firm and completing unfinished
transactions : According to Section 47, after dissolution of a firm, the authority
of partners to bind the firm as well as their mutual rights and obligations continue
to operate, as far as may be necessary for the following purposes.
i) to complete the winding up of the affairs of the firm. For example to realise
the dues from the debtors, to pay off the creditors, and dispose of the
partnership property, etc.
ii) to complete all unfinished transactions that had begun before dissolution. For
example, supplying goods for orders received by the firm before dissolution.
Thus, the partner's liability in respect of the above matters continue even
after the dissolution of the firm.
Check Your Progress B
State whether the following statements are True or False.
i)

If a public notice of dissolution is not given the partner continues to be liable
even after dissolution of the firm.
........
ii) If the partnership is for a fixed term and the firm is dissolved on account of the
death of a partner, the partner who had paid a premium to join the firm, is
entitled to return of premium proportionately.
........
iii) If the firm has been dissolved on account of fraud, only the third parties have the
right to be indemnified.
........
iv) In order to complete transactions begun before dissolution, partners may
continue to have the authority to bind the firm, even after dissolution. ........
v) An insolvent partner is also liable for acts of the other partners done after the
dissolution of the firm.
........
vi) The sleeping partner is not liable for the acts of the other partners done after the
dissolution of the firm.
........

3.5

SETTLEMENT OF ACCOUNTS

The manner for settling partnership accounts after dissolution of the firm, is usually
provided in the partnership contract itself. If, however, the partnership contract is
silent on the matter, the accounts of the dissolved firm shall be settled according to
the rules given is sections 48, 49 and 55 of the Act. These rules are as follows :
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1. Sharing of deficiency : According to Section 48(a) the losses including
deficiencies of capital, shall be paid first out of profits next out of capital, and
lastly, if necessary, by the partners individually in the proportion in which they
were entitled to share profits.
This implies that if the assets of the firm are insufficient to discharge the liabilities
of the firm, the partners shall bear the deficiency in their profit sharing ratio and
pay them out of their private assets, if necessary.
Example : A, B, C and D are partners in a business sharing profits and losses
equally. A dies and the firm is dissolved. On the date of dissolution it was found
that the capitals of A and B were Rs. 20,000 each and that of C and D Rs. 10,000
and Rs. 5,000 respectively. The outside liabilities stood at Rs. 6,000 and the total
value of assets at Rs. 41,000. Thus, the deficiency works out at Rs. 20,000
(61,000 - 41,000). This would be equally shared by B, C and D and the legal heir
of A i.e., Rs. 5,000 each.

2. Application of assets : The assets of the firm including any sums paid by the
partners to make up deficiencies of capital shall be applied in the following order :
i)
in paying off the debts of third parties,
ii) in paying to each partner ratably what is due to him from the firm-for
advances as distinguished from capital,
iii) in paying to each partner ratably what is due to him on account of capital,
and
iv) the surplus, if any shall be divided among the partners in the proportion in
which they were entitled to share profits. [Section 48(b)]
Let us understand this with the help of an example. A, B and C were partners in a
firm sharing profits and losses equally. The accounts show that, on the date of
dissolution, partners' capital was A-Rs. 20,000, B-Rs. 10,000 and C - Rs. 2,000. A
had advanced Rs. 2,000 as loan to the firm, the outside liabilities were Rs. 13,000.
The asset could realise Rs. 50,000. This amount shall be utilised first to pay Rs.
13,000 of outside liability, next Rs, 2,000 to A for repayment of hi's loan then Rs.
32,000 to A, B and C for their capital (Rs. 20,000 to A. Rs. 10,000 to B and Rs.
2,000 to C), and the remaining amount of Rs. 3,000 shall be shared equally (profit
sharing ratio) by A, 0 and C.
Suppose the assets realized Rs. 42.500 only resulting in a loss of Rs. 4,500 (Rs.
47,000 - Rs. 42,500). This loss shall be shared by A, B and C equally reducing
their capital balances to Rs. 18,500, Rs. 8,500 and Rs. 500 respectively. So, the
amount of Rs. 42,500 shall be used as follows :
i)
ii)

Rs. 13,000 to pay outside liabilities
Rs. 2,000 to pay A's loan, and
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iii)

Rs. 27,500 to pay the capital balances of A, B and C.

3. Payment of firm's debts and separate debts of partners : You know that the
partners are jointly and severally liable to pay the debts of the firm. This means
that even the private assets of the partners can be utilised for payment of firm's
debts, if necessary. Not only that, the third party has the right to realise the whole
amount from any partner. This however is subject to the provision of Section 49
which states that the private assets of any partner shall be applied first, to pay his
private debts, and then, if there is any surplus, it can be applied to pay the debts of
the firm, if necessary. Thus, partner's private assets can be used for payment of
firm's debts only after his private liabilities have been paid off and that too if
firm's assets are insufficient to pay firm's debts.
It should be noted that firm's assets are also used first for payment of firm's
liabilities and then the surplus, if any, can be used for payment of the private
debts of a partner only to the extent of his share in the property of the firm.
4. Loss arising from insolvency of a partner : If, on distribution of the final amount
of loss on dissolution, a palmer's capital account shows some deficiency, he shall
bring in the amount of deficiency in cash so that the other partners can be paid
their amounts of capital. But, if the partner whose capital account shows
deficiency is insolvent, he ma) not be able to bring in the necessary amount (fully
or in part) resulting in additional loss to other partners. In such a situation, the
question arises about the ratio in which the other partners are to share such loss.
This is done in the light of a prominent English case of Garner v. Murray which
states that the loss arising from the deficiency of an insolvent partner's capital
should be borne by the solvent partners in proportion to their respective capitals
as they stood on the date of dissolution. To continue with the same example of A,
B and C who share profits equally, if the assets realise Rs. 35,000 only this would
result in a loss of Rs. 12,000 (Rs. 47,000 - Rs. 35,000). When this amount of loss
is shared by A, B and C their capital balances will reduce to : A- Rs. 16,000, B Rs. 6,000 and C - Rs. (-)2,000. After paying Rs. 13,000 for outside debts and Rs.
2,000 for A's loan, we are left with Rs. 20,000 as against Rs. 22,000 to be paid to
A-Rs. 16,000 and 13 - Rs. 6,000. There is no problem if C can bring in Rs. 2,000
due from him. But if he becomes insolvent and only Rs. 500 can be realised from
him, then there will be a deficiency of Rs. 1,500 which will be shared by A and B
in the ratio of their capitals i.e.. 2:l (not equally as per their profit sharing ratio).
Thus their capitals will stand reduced to A - Rs.15,000 (Rs. 16,000 - Rs. 1,000)
and B - Rs. 5,500 (Rs. 6,000 - Rs. 500) which can now be paid to them with the
help of the amount (Rs. 20,000) left after paying outside debts and A's loan plus
Rs. 500 realised from C's estate.
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5. Sale of goodwill : According to Section 55, in settling the accounts of a firm after
dissolution, goodwill shall, subject to contract between the partners, be included
in the assets, and it may be sold either separately or along with other property of
the firm.
When, after dissolution of the firm, the goodwill of the firm has been sold, a
partner may (i) carry on a business competing with that of the buyer i.e., the
partner of the dissolved firm can carry on the same business as that of the
dissolved firm, and (ii) advertise such business.
But, subject to agreement between him and the buyer, he may not
a) use the firm's name
b) represent himself as carrying on the business of the old firm, or
c) solicit the business from the customers of dissolved firm.
However, any partner may enter into an agreement with the buyer of goodwill that
such partner will not carry on any business similar to that of the dissolved firm within
a specified period or within the specified local limits. Such agreement shall be valid if
restrictions imposed are reasonable as it would not be barred by Section 27 of the
Indian Contract Act, which deals with the agreements in restraint of trade.
Check Your Progress C
1. A, B and C were partners in a firm. Their profit sharing ratio was 4:3:3. After
working together for five years, they agreed to dissolve the firm. After paying off
the debts of third parties and repaying the capital of the partners, there was a
residual balance of Rs. 50,000. What shall each partner get?
2. A, B, C and D are four partners in a firm sharing profits equally. On March 31,
1990, D becomes insolvent and the partners decide to dissolve the firm. On that
date their capital balances were Rs. 30,000, Rs. 20,000, Rs. 20,000 and Rs. 5,000
respectively. The outside liabilities were Rs. 40,000. The assets realized Rs.
81,000. Calculate how much will be paid to A, B and C assuming nothing is
realised from D's estate.
3. State whether the following statements are True or False.
i)
The private property of a partner has to be used first for the payment of his
private debts.
.........
ii) Any surplus left after payment of firm's debts is divided equally among all
partners.
........
iii) Losses, of the firm have to be paid first out of partner's private property and
then out of the firm's property. ........
iv) Any deficiency of partner's capital arising on the insolvency of a partner is
shared by other solvent partners in the light of Garner v. Murray rule. ……..
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v)

3.6

When, after dissolution of the firm, goodwill of the firm has been sold, a
partner may carry on business competing with that of the buyer. ………

LET US SUM UP

When there is a change in the relation of partners such as on admission of a new
partner or on retirement of a partner, it is called dissolution of partnership and not the
dissolution of firm; The dissolution of firm involves the dissolution of partnership
between all the partners. This may happen with or without the intervention of the
court. The court can order dissolution on a petition by a partner in case of (i) insanity
of a partner, (ii) permanent incapacity of a partner, (iii) misconduct by a partner, (iv)
persistent breach of agreement by a partner, (v) transfer of the whole of his interest to
a third party, or (vi) perpetual losses in the firm's business. The dissolution without
the order of the court takes place (i) by mutual agreement among partners, (ii) on the
happening of certain contingencies, (iii) by notice from a partner when partnership is
at will, or (iv) by compulsory dissolution if all (or all but one) partners become
insolvent or if the business of the firm becomes unlawful.
Consequent to dissolution of the firm, the partners are entitled to (i) equitable
distribution of firm's property, (ii) return of premium on premature dissolution, (iii)
restrain the use of firm's name and property, and (iv) certain rights where partnership
is rescinded for fraud, etc. The partners continue to remain liable to third parties for
any acts done after dissolution if public notice is not given. In any case, the partner's
authority to bind the firm, and mutual rights and obligations of the partners continue
so far may be necessary to wind up the affair of the firm, and to complete transactions
begun but unfinished at the time of the dissolution.
Section 48, 49 and 55 of the Act lay down detailed rules regarding settlement of
accounts between the partners. In the absence of any contract to the contrary, all
losses including deficiencies of capital must be paid first out of profits, next out of
capital, and lastly, if necessary, by contribution by all partners in their profit sharing
ratio. The assets of the firm, including sums contributed by partners to make up the
deficiency of capital, shall be applied (i) in paying debts of the firm, (ii) in paying
each partner, rateably, for advances by him to the firm, (iii) in paying each partner,
rateably amount due for his capital contribution, and (iv) the surplus in paying each
partner according to his share in profits. If, however, a partner becomes insolvent and
is unable to pay the amount due from him, the solvent partners will share such
deficiency in the ratio of their capitals as on the date of dissolution as per Garner v.
Murray rule,
The partner's liability is unlimited. Hence, his private assets can also be used for
payment of firm's debts. But, the private assets of a partner will be first used for the
payment of his private liabilities and the surplus, if any, shall be used for payment of
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firm's liabilities if necessary. In settling the accounts of a firm after dissolution,
goodwill shall, in the absence of a contract to the contrary, be included in the assets of
the firm and it can be sold either separately or alongwith other assets of the firm.
3.7

KEY WORDS

Dissolution : Breaking up of any constituted body of persons.
Dissolution of Partnership : A change in relation of partners caused by events like
admission of a new partner, etc.
Dissolution of a Firm : Dissolution of partnership between all the partners of a firm.
3.8

ANSWERS TO CHECK YOUR PROGRESS

A

1 a) i b) i c) i d) ii
2 i) interest ii) land revenue iii) equitable iv) permanently v) fixed term
vi) partnership

B

i) True ii) True iii) False iv) True v) False vi) True

C

1 In proportion to their share in profit. Thus, A will get Rs. 20,000; B Rs.15,000; and C - Rs. 15,000 2 After Rs. 34,000 as loss on realisation of
assets (Rs. 1,15,000 - Rs. 81,000) is adjusted equally in partner's capitals, D's
capital will show a deficiency of Rs. 3,500. This-amount will be borne by A,
B and C in the ratio of 3:2:2 (ratio of capitals). Thus, A will finally get Rs.
20,000; B - Rs. 10,500; and C - Rs. 10,500.

3

i) True ii) False iii) False iv) True v) True

3.9

TERMINAL QUESTIONS

1. What do you understand by dissolution of firm? How can a firm be dissolved?
2. Under what circumstances the court can order dissolution of the firm on a suit by
a partner?
3. Describe the rights and liabilities of partners on dissolution of a firm.
4. What are the rules regarding settlement of accounts of a firm after dissolution?
Explain fully.
5. Where goodwill has been sold after dissolution of the firm, what are the rights of
a partner in relation to the business of the firm?
6. If a firm has been dissolved on account of insolvency of a partner and the assets
of the firm are not sufficient to repay the capital of the partners, how would this
deficiency be settled? Discuss.
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7. Describe the rights of a partner when the firm has been dissolved on the grounds
of' fraud or misrepresentation of a partner.

Note : These questions and exercises will help you to understand the units better, Try
to write answers for them. But do not send your answers to the University. These are
for your practice only.
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LIMITED LIABILITY PARTNERSHIP ACT, 2008
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4.0

INTRODUCTION

Limited Liability Partnership (LLP) is an incorporated partnership formed and
registered under the Limited Liability Partnership Act 2008 with limited liability and
perpetual succession. The Act came into force, for most part, on 31st March 2009
followed by its Rules on 1st April 2009 and the registration of the first LLP on 2nd
April 2009. LLP is viewed as an alternative corporate business vehicle that provides
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the benefits of limited liability but allows its partners the flexibility of organizing
their internal structure as a partnership based on a mutually arrived agreement. The
LLP form would enable entrepreneurs, professionals and enterprises providing
services of any kind or engaged in scientific and technical disciplines, to form
commercially efficient vehicles suited to their requirements. Owing to flexibility in its
structure and operation, the LLP would also be a suitable vehicle for small and
medium enterprises and for investment by venture capitalists.
4.1

UNIT OBJECTIVES

After studying this unit students will be able to:
 Understand salient features of LLP
 Know the difference between LLP and other form of business
 Get familiarise with partners, designated partner
 Learn the Audit and Financial Disclosures of LLP
 Explain the conversion of firm or private company to LLP
 Discuss the winding up and dissolution of LLP
4.2

FEATURES OF LLP

The salient features of the Limited Liability Partnership are as follows:
1. The LLP is a body corporate and a legal entity separate from its partners. Any two
or more persons, associated for carrying on a lawful business with a view to
profit, may by subscribing their names to an incorporation document and filing
the same with the Registrar, form a Limited Liability Partnership.
2. The mutual rights and duties of partners of an LLP inter se and those of the LLP
and its partners shall be governed by an agreement between partners or between
the LLP and the partners subject to the provisions of the proposed legislation.
3. A LLP is a separate legal entity, liable to the full extent of its assets, with the
liability of the partners being limited to their agreed contribution in the LLP
which may be tangible or intangible in nature or both tangible and intangible in
nature. No partner would be liable on account of the independent or un-authorized
acts of other partners or their misconduct.
4. Every LLP shall have at least two partners and shall also have at least two
individuals as Designated Partners, of whom at least one shall be resident in India.
5. A LLP shall maintain annual accounts reflecting true and fair view of its state of
affairs. A statement of accounts and solvency shall be filed by every LLP with the
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Registrar every year. The accounts of LLPs shall also be audited, subject to any
class of LLPs being exempted from this requirement by the Central Government.
6. The Central Government has power to investigate the affairs of an LLP, if
required, by appointment of competent inspector for the purpose.
7. The Indian Partnership Act, 1932 shall not be applicable to LLPs. A partnership
firm, a private company and an unlisted public company may convert themselves
to LLP in accordance with provisions of the proposed legislation.
8. The Central Government has made rules for carrying out the provisions of the
LLP Act.

4.3

DIFFERENCE BETWEEN PARTNERSHIP AND LLP

Following are the differences between partnership firm and LLP.
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4.4

DIFFERENCE BETWEEN COMPANY AND LLP

Differences between company and LLP are as follows:
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4.5

LLP AGREEMENT

No provision has been made for directors or a board structure on the lines of
Company Law. The LLP agreement determines the mutual rights and duties of the
partners and their rights and duties in relation to limited liability partnership. This
LLP agreement is required to be filed with the Registrar. It has been provided under
Section 23 – Save as otherwise provided by this Act, the mutual rights and duties of
the partners of a limited liability partnership, and the mutual rights and duties of a
limited liability partnership and its partners, shall be governed by the limited liability
partnership agreement between the partners, or between the limited liability
partnership and its partners.
Limited liability partnership agreement should be filed with the Registrar within 30
days of incorporation in form 3. A person becomes a Partner by virtue of LLP
agreement. This means that the LLP agreement is a must and it serves as a basic
document and, to a certain extent, takes the place of MOA and AOA applicable in the
case of a company registered under the Companies Act, 1956. Any change in the LLP
agreement is also required to be notified to the Registrar of Companies. The
importance of the said document lies in the fact that it is a public document and it is
open to public inspection being on the records of the Registrar.
4.6

INCORPORATION DOCUMENT

According to section 11 (1) of the Limited Liability Partnership Act, 2008, for a
limited liability partnership to be incorporated
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1. two or more persons associated for carrying on a lawful business with a view to
profit shall subscribe their names to an incorporation document;
2. the incorporation document shall be filed in such manner and with such fees, as
may be prescribed with the registrar of the state in which the registered office of
the limited liability partnership is to be situated; and
3. a statement in the prescribed form shall be filed along with the incorporation
document, made by either an advocate, or a Company Secretary or a Chartered
Accountant or a Cost Accountant, who is engaged in the formation of the limited
liability partnership and by anyone who subscribed his name to the incorporation
document, that all the requirements of this Act and the rules made thereunder
have been complied with, in respect of incorporation and matters precedent and
incidental thereto.
The incorporation document shall be in form 2 as per rule 11
1. state the name of the LLP;
2. state the proposed business of the LLP;
3. state the address of the registered office of the LLP;
4. state the name and address of each of the persons who are to be partners of the
LLP on incorporation;
5. state the name and address of the persons who are to be designated partners of the
LLP on incorporation;
6. contain such other information concerning the proposed LLP as may be
prescribed.
If a person makes a statement under clause (c) of Sub-Section (1) which he
1. knows to be false; or
2. does not believe to be true,
Shall be punishable with imprisonment for a term which may extend to two years and
with fine which shall not be less than ten thousand rupees but which may extend to
five lakh rupees.
Subject to prior compliance with the requirements of section 11(1) of the Act, section
12 (1) mandates the Registrar to register the incorporation document and issue a
certificate of incorporation within 14 days. The certificate of incorporation shall be
conclusive evidence that the limited liability partnership is incorporated by the name
specified in the incorporation document.
4.7

PARTNER - SECTION 5-6

Any person can be a „partner‟ in the limited liability partnership in accordance with
the LLP agreement. Every LLP shall have at least two designated partners who are
individuals and at least one of them shall be a resident in India.
59

Section 5 provides that any individual or body corporate may be a partner in limited
liability partnership. However, an individual shall not be capable of becoming a
partner of a limited liability partnership, if



4.8

He has been found to be of unsound mind by a Court of competent jurisdiction
and the finding is in force;
he is an undischarged insolvent; or
he has applied to be adjudicated as an insolvent and his application is pending.
DESIGNATED PARTNER - SECTIONS 7-9

Section 7 provides that every limited liability partnership shall have at least two
designated partners who are individuals and at least one of them shall be a resident in
India. Provided that in case of a limited liability partnership in which all the partners
are body corporates, at least two partners shall nominate their respective individuals
who are to act as “designated partners” and one of the nominees shall be a resident of
India.
Every designated partner of a limited liability partnership shall obtain a Designated
Partner Identification Number (DPIN) from the Central Government and the
provisions of Sections 266A to 266G (both inclusive) of the Companies Act, 1956
shall apply mutatis mutandis for the said purpose.
The Central Government, vide Notification No. GSR 506(E) dated 5th July, 2011,
notified Limited Liability Partnership (amendment) Rules, 2011 whereby it has
integrated the Director‟s Identification Number (DIN) issued under Companies Act,
1956 with Designated Partnership Identification Number (DPIN) issued under
Limited Liability Partnership (LLP) Act, 2008 with effect from 9.7.2011.
Pursuant to aforesaid notification
 With effect from 9.7.2011, no fresh DPIN will be issued. Any person, who desires
to become a designated partner in a Limited Liability Partnership, has to obtain
DIN by filing e-form DIN-1.
 If a person has been allotted DIN, the said DIN shall also be used as DPIN for all
purposes under Limited Liability Partnership Act, 2008.
 If a person has been allotted DPIN, the said DPIN will also be used as DIN for all
the purposes under Companies Act, 1956.
 If a person has been allotted both DIN and DPIN, his DPIN will stand cancelled
and his DIN will be used as DIN as well as DPIN for all purposes under Limited
Liability Partnership Act, 2008 and Companies Act, 1956. Every designated
partner, shall intimate his consent to become a designated partner to the limited
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liability partnership and DPIN, in Form 9 and the LLP shall intimate such DPIN
to Registrar in Form 4.
4.9

REGISTERED OFFICE

Every limited liability partnership shall have a registered office to which all
communications and notices may be addressed and where they shall be received.
[Section 13(1)]
Rule 17 (1) of the Limited Liability Partnership Rules, 2009 provides that the limited
liability partnership may change its registered office from one place to another by
following the procedure as laid down in the limited liability partnership agreement.
Where the limited liability partnership agreement does not provide for such
procedure, consent of all partners shall be required for changing the place of
registered office of limited liability partnership to another place:
Provided that where the change in place of registered office is from one state to
another state, the limited liability partnership having secured creditors shall also
obtain consent of such secured creditors.
4.10

NAME OF LLP- SECTIONS 11- 21

According to section 15(1), every limited liability partnership shall have either the
words “limited liability partnership” or the acronym “LLP” as the last words of its
name. Section 15 (2) prohibits registration of a LLP with a name that is either
undesirable in the opinion of the Central Government or that is identical with or that
which too nearly resembles to the name of any existing partnership firm or a LLP or a
body corporate or a trade mark registered or pending registration under the Trade
Marks Act, 1999.
Rule 18 (1) of the LLP Rules, 2009 provides that the name of the limited liability
partnership shall not be one prohibited under the Emblems and Names (Prevention of
Improper Use) Act, 1950. Further, Rule 20 (1) provides that the limited liability
partnership may change its name by following the procedure as laid down in the
limited liability partnership agreement. Where the limited liability partnership
agreement does not provide such procedure, consent of all partners shall be required
for changing the name of the limited liability partnership.
4.11

NAME GUIDELINES - RULES 18 OF LLP RULES, 2009

Rule 18 of the Limited Liability Partnership Rules, 2009, prescribed the guidelines to
be kept in mind, while deciding for the name of the LLP.
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The name of the limited liability partnership shall not be one prohibited under the
Emblems and Names (Prevention of Improper Use) Act, 1950.
A name shall not generally be reserved, if

i.
ii.
iii.
iv.
v.

vi.
vii.

viii.
ix.

x.
xi.

xii.

xiii.

xiv.
xv.

It includes any word or words which are offensive to any section of the people;
The proposed name is the exact Hindi or English translation of the name of an
existing limited liability partnership in English or Hindi, as the case may be;
The proposed name has a close phonetic resemblance to the name of a LLP in
existence, for example, J.K. LLP, Jay Kay LLP;
It includes the word Co-operative, Sahakari or the equivalent of word
„cooperative‟ in the regional languages of the country;
It connotes the participation or patronage of the Central or State Government,
unless circumstances justify to, e.g., a name may be deemed undesirable in
certain context if it includes any of the words such as National, Union, Central,
Federal, Republic, President, Rashtrapati, etc; vi.
The proposed name contains the words „British India‟;
The proposed name implies association or connection with any Embassy or
Consulate or of a foreign government which suggests connection with local
authorities such as Municipal, Panchayat, Zila Parishad or any other body
connected with the Union or State Government;
The proposed name is vague like D.I.M.O. Limited liability partnership or
I.V.N.R. Limited liability partnership or S.S.R.P Limited liability partnership;
Provided the name shall be reserved, in case “No Objection Certificate” is
granted by the registered Limited Liability Partnership or the Company as the
case may be;
It includes name of registered Trade mark, unless the consent of the owner of the
trade mark has been produced;
The proposed name is identical with or too nearly resembles the name of a firm
or LLP or company incorporated outside India and reserved by such firm, LLP or
company with the registrar in accordance with these rules;
It is identical with or too nearly resembles the name of the limited liability
partnership or a company in liquidation or it is identical with or too nearly
resembles names of the LLP or a company which is struck off, up to the period
of 5 years;
It includes words like „Bank‟, „Insurance‟ and „Banking‟, „Venture capital‟ or
„mutual fund‟ or such similar names without the approval of the regulatory
authority;
It is intended or likely to produce a misleading impression regarding the scope or
scale of its activities which would be beyond the resources at its disposal;
The proposed name includes words like French, British, German etc., unless the
partners satisfy that there is some form of collaboration and connection with the
foreigners of that particular country or place, the name of which is incorporated
in the name;
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xvi. The proposed name of limited liability partnership includes the words company
secretary, chartered accountant, advocates or such similar words as indicative of
a profession, as part of the proposed name, the same shall be allowed only after
obtaining approval from the Council governing such profession or such authority
as may be nominated by the Central Government, in this behalf.
4.12

PARTNERS AND THEIR RELATIONS AND EXTENT OF LIABILITY

Mutual rights and duties of partners of an LLP inter se and those of the LLP and its
partners shall be governed by an agreement between the partners, or agreement
between the LLP and its partners. In absence of any such agreements, the mutual
rights and duties shall be governed by the LLP Act. Every partner of an LLP is an
agent of LLP for the purpose of the business of LLP but the partner is not an agent of
other partner of LLP. LLP being a separate legal entity shall be liable to the full
extent of its assets whereas the liability of the partners of LLP shall be limited to their
agreed contribution in the LLP. LLP is not bound by the act of a partner in dealing
with a person if
 The partner, in fact, has no authority to act for the LLP in doing a particular act;
and
 The person knows that he has no authority or does not know or believe him to be
a partner of the LLP.
The LLP is liable if a partner of the LLP is liable to any person for wrongful act or
omission on his part in the course of business of LLP if the said act is within his
authority. Obligation of LLP, whether arising in contract or otherwise, shall solely be
the obligation of LLP. Liabilities of the LLP shall be met out of properties of LLP. A
partner is not personally liable for the obligations of LLP solely by reason of being a
partner of LLP.
No partner is liable for the wrongful act or omission of any other partner of LLP, but
the partner will be personally liable for his own wrongful act or omission. The
liability of the LLP and partners who are found to have acted with intent to defraud
creditors or for any fraudulent purpose shall be unlimited for all or any of the debts or
other liabilities of the LLP .
4.13

WHISTLE BLOWING - SECTION 31

The phrase „whistle blower‟ means a person who informs people in authority or the
public that the company or firm they work for is doing something wrong or illegal. In
the present context, it means that partners or employees of the LLP shall be enabled
to report to the management about actual or suspected dishonesty, fraud or unethical
practice. Consequently, the LLP Act has given adequate protection to the whistle
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blower. Section 31 provides that the court or Tribunal may reduce or waive penalty
leviable against any partner or employee of an LLP in case such partner or employee
has provided useful information during investigation of such LLP for finding out the
offence. No such partner or employee shall be discharged, demoted, suspended,
threaded, harassed or in any other manner discriminated against the terms and
conditions of his LLP or employment merely because of his providing information to
the court or Tribunal. A whistle blower who helps in the conviction of the guilty will
thus be protected.
4.14

CONTRIBUTION BY PARTNER - SECTIONS 32- 33

A contribution of a partner may consist of
 tangible, movable or immovable or intangible property or
 other benefit to the limited liability partnership, including money, promissory
notes, other agreements to contribute cash or property, and contracts for services
performed or to be performed.
The obligation of a partner to contribute money or other property or other benefit or
to perform services for a limited liability partnership shall be as per the limited
liability partnership agreement. A creditor of a limited liability partnership, which
extends credit or otherwise acts in reliance on an obligation described in that
agreement, without notice of any compromise between partners, may enforce the
original obligation against such partner.
4.15

AUDIT AND FINANCIAL DISCLOSURES



The limited liability partnership shall maintain such proper books of account as
may be prescribed relating to its affairs for each year of its existence on cash basis
or accrual basis and according to double entry system of accounting and shall
maintain the same at its registered office for such period as may be prescribed.



Every limited liability partnership shall, within a period of six months from the
end of each financial year, prepare a Statement of Account and Solvency for the
said financial year as at the last day of the said financial year in such form as may
be prescribed, and such statement shall be signed by the designated partners of the
limited liability partnership.



Every limited liability partnership shall file within the prescribed time, the
Statement of Account and Solvency prepared pursuant to sub-section (2) with the
Registrar every year in such form and manner and accompanied by such fees as
may be prescribed.
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The accounts of limited liability partnerships shall be audited in accordance with
such rules as may be prescribed: Provided that the Central Government may, by
notification in the Official Gazette, exempt any class or classes of limited liability
partnerships from the requirements of this sub-section.



Any limited liability partnership which fails to comply with the provisions of this
section shall be punishable with fine which shall not be less than twenty-five
thousand rupees but which may extend to five lakh rupees and every designated
partner of such limited liability partnership shall be punishable with fine which
shall not be less than ten thousand rupees but which may extend to one lakh
rupees.

4.16

ASSIGNMENT AND TRANSFER OF PARTNERSHIP RIGHTS
SECTION 42

The limited liability partnership and to receive distributions in accordance with the
limited liability partnership agreement are transferable either wholly or in part. The
transfer of any right by any partner pursuant to sub-section (1) does not by itself
cause the disassociation of the partner or a dissolution and winding up of the limited
liability partnership. The transfer of right pursuant to this section does not, by itself,
entitle the transferee or assignee to participate in the management or conduct of the
activities of the limited liability partnership, or access information concerning the
transactions of the limited liability partnership.
4.17

INVESTIGATION - SECTION 43

As per Section 43 the Central Government may appoint one or more competent
persons as inspectors to investigate the affairs of a limited liability partnership and to
report on them in such manner as it may direct.
1. if not less than one-fifth of the total number of partners of the limited liability
partnership make an application along with supporting evidence and security
amount as may be prescribed; or
2. if the limited liability partnership makes an application that the affairs of the
limited liability partnership ought to be investigated; or
3. if, in the opinion of the Central Government, there are circumstances suggesting
 that the business of the limited liability partnership is being or has been
conducted with an intent to defraud its creditors, partners or any other person,
or otherwise for a fraudulent or unlawful purpose, or in a manner oppressive
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or unfairly prejudicial to some or any of its partners, or that the limited
liability partnership was formed for any fraudulent or unlawful purpose; or


4.18

that the affairs of the limited liability partnership are not being conducted in
accordance with the provisions of this Act; or that, on receipt of a report of the
Registrar or any other investigating or regulatory agency, there are sufficient
reasons that the affairs of the limited liability partnership ought to be
investigated.
FOREIGN LLP - SECTION 59 AND RULE 34

As per rule 34(1) of the LLP Rules, a foreign limited liability partnership shall, within
thirty days of establishing a place of business in India, file with the Registrar in Form
27
1. a copy of the certificate of incorporation or registration and other instrument(s)
constituting or defining the constitution of the limited liability partnership;
2. the full address of the registered or principal office of the limited liability
partnership in the country of its incorporation;
3. the full address of the office of the limited liability partnership in India which is to
be deemed as its principal place of business in India; and
4. list of partners and designated partners, if any, and the names and addresses of
two or more persons resident in India, authorized to accept on behalf of the
limited liability partnership, service of process and any notices or other
documents required to be served on the limited liability partnership.
4.19

TAXATION OF LLP

The Limited Liability Partnership Act, 2008 does not contain any provisions
regarding tax regime of a limited liability partnership (LLP). Hence, the taxation
scheme of an LLP is governed by the provisions of the Income Tax Act, 1961. The
Income Tax Act, as amended by the Finance Act, 2009, introduced the tax provisions
regarding an LLP. The amendments are made effective from April, 2010.
4.19.1 LLPs treated at par with general partnership firm
The tax provisions treat an LLP more similar to a partnership firm than to a company
for tax purposes. An LLP and a general partnership firm are being accorded the same
tax treatment by Act.
The Budget 2009-10 has amended the definition of Firm and Partners in the following
manner:
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a) Firms shall have the meaning assigned to it in the India Partnership Act, 1932 and
shall include a limited liability Partnership as defined in the Limited Liability
Partnership Act 2008.
b) Partner shall have the meaning assigned to it in the Indian Partnership Act 1932
and shall include:
 Any person, being a minor, has been admitted to the benefits of partnership;
and
 A partner of a limited liability partnership as defined in the Limited Liability
Partnership Act, 2008.
c) Partnership shall have the meaning assigned to it in the India Partnership Act,
1932 and shall include a limited liability partnership as defined in the Limited
Liability Partnership Act 2008.
4.19.2 Conditions for being taxed as partnership firm
In order for Limited Liability Partnership to be assessed as firm as Income Tax Act, it
has to satisfy the following criteria:
a) The LLP is evidenced by an instrument i.e. there is a written LLP Agreement.
b) The individual shares of the partners are very clearly specified in the deed.
c) A certified copy of LLP Agreement must accompany the return of income of the
LLP of the previous year in which the partnership was formed.
d) If during a previous year, a change takes place in the constitution of the LLP or in
the profit sharing ratio of the partners, a certified copy of the revised LLP
Agreement shall be submitted along with the return of income of the previous
years in question.
There should not be any failure on the part of the LLP while attending to notices
given by the Income Tax Officer for completion of the assessment of the LLP.
4.20

CONVERSION OF PARTNERSHIP FIRM OF PRIVATE COMPANY
OR UNLISTED PUBLIC COMPANY INTO LLP SECTIONS 55- 58

The following forms of businesses can be converted into LLP by complying with the
provision of conversion under LLP Act.
 a partnership firm into LLP.
 a private limited company into LLP.
 an unlisted public company into LLP.
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The second, third and fourth schedules in the LLP Act contain provisions relating to
conversion of a partnership firm into LLP, a private limited company into LLP and
unlisted company into LLP respectively.
4.20.1 Eligibility for conversion
Firm into LLP: A firm can be converted into LLP if all the partners of the firm
become partner of the LLP and no one else.
Company into LLP: Private limited company and unlisted public company can be
converted if and only if:
 there is no security interest in its assets subsisting or in force at the time of
application for conversion; and
 all shareholders of the company become partners of LLP and no one else.
4.20.2 Procedures and effect of conversion
For conversion of firm or private limited company or unlisted public company into
LLP, the partners of the firm or shareholders of the company are required to file a
statements and incorporation documents in the prescribed form with the ROC.
On receiving the documents for the conversion, the ROC shall register the documents
and issue a certificate of registration specifying the date of registration as LLP. Upon
registration by ROC, the LLP shall intimate Registrar of Firm or Registrar of
Companies, as the case may be, about conversion within 15 days of registration.
On and from the date specified in the certificate of registration issued by ROC:


All property (tangible, intangible, moveable and immoveable property), liabilities,
interest, obligations etc, relating to the firm or private limited company or unlisted
public company and the whole of the undertaking of the firm or the private
limited company or unlisted public company, shall be transferred to and shall best
in the LLP without furthers assurance act deed.



The firm or private limited company or unlisted public company shall be deemed
to be dissolve and removed from the records of the registrar of firm or registrar
companies as the case may be.

If any property or rights etc. of the partnership firm and private limited companies or
unlisted public company is registered with any authority, the LLP shall take steps to
notify the authority or the conversion. Upon conversion, following things/ events in
favour of or against the firm or private limited company or unlisted public company
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on the date of registration may be continued, completed and in force by or against the
LLP.
 All proceedings, conviction, ruling, order or judgment of any court, tribunal or
other authority pending in any court or tribunal or before any authority on date of
registration.
 Every agreement irrespective of whether or not the rights and reliabilities there
under could be assigned.
 Deeds, contracts, schemes, bonds, agreements, applications, instruments and
arrangements.
 Every contract of employment.
 Appointment in any role or capacity.
 Any approval, permit or license issued under any other Act. etc.
In case of firm, every partner of a firm which is converted into an LLP shall continue
to be personally liable (jointly and severally with the LLP), for the liabilities and
obligation of the firm incurred prior to the conversion or which arose from any
contract entered into prior to the conversion. In case any such partner discharges any
such liability or obligation he shall be entitled (subject to any agreement with the LLP
through the contrary) to the fully indemnified by the LLP in respective of such
liability or obligation.
For a period of 12 months commencing on or before 14 days from the date of
registration, the LLP shall insured that every official correspondence of the LLP bears
the following:
 A statement that it was, as from the date of registration. converted from a firm or
private limited company or unlisted public company into a LLP; and
 the name and registration number. If applicable, of the firm or private limited
company or unlisted public company from which it was converted.
4.21

STEPS FOR CONVERSION OF PARTNERSHIP INTO LLP

To convert an existing partnership in to LLP, the following steps should be taken:
4.21.1 Step I- Deciding the partners and designated partners
A Partnership which desires to convert its status to LLP Form shall foremost decide
the designated Partners of the proposed LLP, as only the partners of the partnership
firm can be the Partners of the converted LLP and no one else and of these partners of
the partnership Firm at least two Partners would be the Designated Partners.
Parameters for deciding the Partners and Designated Partners:
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1. At least Two Partners; Individuals or Body Corporate through individual
nominees.
2. Minimum of Two Individuals as Designated Partners, of total no. of Partners.
3. At least One Designated Partner to be Resident Indian.
A person „Resident in India‟ means a person who has stayed in India for a period of
not less than one hundred and eighty two days during the immediately preceding one
year. (Explanation to Section-7) „Designated Partner‟ means a partner who is
designated as such in the incorporation documents or who become a designated
partner by and in accordance with the Limited Liability Partnership Agreement.
4.21.2 Step II- Obtaining DPIN No. & Digital Signature
Designated Partner Identification Number (DPIN): Section 7 (6) of LLP Act
2008, provides for every Designated Partner to obtain a DPIN from the Central
Government. DPIN is an eight digit numeric number allotted by the Central
Government in order to identify a particular partner and can be obtained by making
an online application in e-Form 7 to Central Government applying with prescribed
fees.
Digital Signature Certificate: All the forms like e-Form 7, e-Form 1, e-Form 2, eForm 3 etc. which are required for the purpose of incorporating the LLP are filed
electronically through the medium of Internet, it is not possible to sign them
manually. Moreover the DPIN Form is to be signed by the concerned Designated
Partner himself. Therefore, for the purpose of signing these forms, all the Designated
Partner of the proposed LLP needs to obtain a Digital Signature Certificate (DSC)
from government recognized DSA‟s. The signatures shall also be required for signing
and filing of all relevant forms and documents to be filed, annually or event based
after incorporation of the LLP, asking for approvals or as intimation.
Likewise the manual signatures, digital signature certificates are individual specific
and no partner to obtain more than one.
4.21.3 Step III- Checking the name availability
The next step is to make an application in e-Form 1 of Rule 18 (5) of the Limited
Liability Partnership Act 2008, for reservation of the desired name of the LLP on
payment of the prescribed fees.
A Board resolution passed by the Company approving the conversion into LLP shall
be attached with the aforesaid form.
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4.21.4 Step IV- Drafting of LLP agreement
The next pertinent step is drafting of Limited Liability Partnership Agreement
governing the mutual rights and duties among the partners and among the LLP and its
partners.
The basic contents of Agreement are:
 Name of LLP
 Name of Partners & Designated Partners
 Form of contribution
 Profit Sharing ratio
 Rights & Duties of Partners
 Proposed Business
 Rules for governing the LLP
It is not necessary to have the LLP Agreement signed at the time of incorporation, as
the details of the same needs to field in e-form 3 within 30 days of incorporation but
in order to avoid any dispute between the partners as to the terms & conditions of the
agreement after the conversion into LLP, it is always beneficial to have the LLP
Agreement drafted and executed before the incorporation of the LLP.
4.21.5 Step V- Filing of incorporation documents
Next is the filing of Incorporation documents, and declaration electronically through
the medium of e-forms prescribed with the Registrar of LLP for incorporation of the
LLP on payment of prescribed fees based on the total monetary value of contribution
of partners in the proposed LLP.
Incorporation Document (i.e., e-Form NO. 2) is an informative document setting
down the details of LLP, its Partners including designated partners along with their
amount of contribution and consent for forming a Limited Liability Partnership to
carry on a lawful business with profit motive along with declaration stating that all
the requirements of Limited Liability Partnership Act, 2008 regarding incorporation
of LLP in India have been complied with.
The partners are required to subscribe their names along with signatures to the
subscription sheet, which shall be witnessed by any chartered Accountant/Company
Secretary/Advocate in practice. In case the subscription sheet is executed outside
India, than it must be notarized and consularised.
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4.21.6 Step VI - Filing of conversion application
Application for conversion in e-Form 17 to be submitted by the partners of the
partnership name covering name, details of address & registration (if any), consent of
all partners of the Firm along with following details:
 Whether up to date Income-tax return is filed under the Income-tax Act, 1961.
 Whether any proceeding by or against the company is pending in any Court or
Tribunal or any other Authority.
 Whether any conviction, ruling, order, judgment of any Court, Tribunal or other
authority in favour of or against the company is subsisting.
 Whether any clearance, approval or permission for conversion of the company
into limited liability partnership is required from anybody/ authority etc.
All the e-forms will be digitally signed by any designated partner and shall be
certified by an advocate/company secretary/chartered accountant/cost accountant in
practice engaged in the formation of LLP.
4.21.7 Step VII - Certificate of registration
On all formalities and filings been complied with by the applicants and approved by
the Ministry, Registrar of LLP to issue a certificate of registration as to conversion of
the LLP. The certificate of registration issued shall be the conclusive evidence of
conversion of the LLP.
In the event, Registrar has refused the registration, the applicant company, may apply
to the Tribunal within sixty days from the date of receipt of such intimation of refusal.
4.21.8 Step VIII - Information to registrar of firm
In case the partnership firm is registered, than the converted Limited liability
partnership shall within fifteen days of the date of conversion, inform to the
concerned Registrar of Firm with which it was registered under the provisions of the
Indian Partnership Act 1932 about the conversion and of the particulars of the limited
liability partnership in e-form 14.
List of documents required
 eForm 1-Name Availability Application
 eForm 7-Application for Designated Partners Identification Number
 eForm 2-Incorporation Document
 eForm 17-Application for Conversion
 eForm 3- Details of LLP Agreement
 eForm 4-Consent of Partners
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eForm 14- Intimation of conversion to Registrar of Firms
Subscription Sheet
LLP Agreement duly stamped as per relevant Stamp Act of the State.
Proof of Address of Registered Office
Consent of partners
Statement of partners
Statement of Assets and Liabilities of the company duly certified as true and
correct by the auditor
List of all the unsecured creditors along with their consent.
Approval from any other body/authority, if any required

4.22

CONVERSION OF PRIVATE COMPANY INTO LLP

4.22.1 Step I - Deciding the partners and designated Partners
A Private Company desires to convert its status to LLP Form shall foremost decide
the designated Partners of the proposed LLP, as only the members can be the Partners
of the converted LLP and of these members of the company at least two Partners
would be the Designated Partners.. In case of Body Corporate who was the member
of the Company, desires to act as designated partner of LLP, in that case their
nominee can be appointed as the designated Partners.
Parameters for deciding Designated Partners:
 Minimum of Two Individuals as Designated Partners, of total no. of Partners.
 Atleast One Designated Partner to be Resident Indian.
In case of conversion of Private Limited Company into LLP, all the shareholders of
the Company to be partners in the LLP and no one else and also there will be no
security interest subsisting or in force at the time of application in the assets of the
Company.
4.22.2 Step II- Obtaining DPIN No. & Digital Signature
Every Designated Partner is required to obtain a DIN from the Central Government.
If a person already has a DIN, the same can be used for forming LLP.
4.22.3 Step III - Checking the name availability
The next step is to make an application in e-Form 1 of Rule 18(5) of the Limited
Liability Partnership Act 2008, for reservation of the desired name of the LLP on
payment of the prescribed fees.
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A Board resolution passed by the Company approving the conversion into LLP shall
be attached with the aforesaid form. It is not necessary to file the LLP Agreement at
the time of incorporation; it can also be filed within 30 days of the incorporation
4.22.4 Step IV- Drafting of LLP agreement
On availability of the desired name the LLP agreement should be drafted. The same
provisions as individuals in step IV for conversion of partnership into LLP are
applicable here.
4.22.5 Step V- Filing of incorporation documents
Incorporation documents are prepared and filled online. The same provisions as
indicated at step V for conversion of partnership into LLP are applicable here.
4.22.6 Step VI - Filing of Conversion Application
Application for conversion in e-Form 18 to be submitted by the Shareholder of the
Company covering name, registration number and date of Incorporation of the
Company, consent of all shareholders of the Company along with following details:







Whether any security interest in the assets of the company is subsisting or in force
Whether up to date Income-tax return is filed under the Income-tax Act, 1961.
Whether any prosecution initiated against or show cause notice received by the
company for alleged offences under the Companies Act, 1956.
Whether any proceeding by or against the company is pending in any Court or
Tribunal or any other Authority.
Whether any conviction, ruling, order, judgment of any Court, Tribunal or other
authority in favour of or against the company is subsisting.
Whether any clearance, approval or permission for conversion of the company
into limited liability partnership is required from anybody/ authority etc.

All the e-forms will be digitally signed by any designated partner and shall be
certified by an advocate/company secretary/chartered accountant/cost accountant in
practice engaged in the formation of LLP.
4.22.7 Step VII - Certificate of registration
On all formalities and filings been complied with by the applicants and approved by
the Ministry, Registrar of LLP to issue a Certificate of Registration as to conversion
of the LLP. The Certificate of Registration issued shall be the conclusive evidence of
conversion of the LLP.
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In the event, Registrar has refused the registration, the applicant company, may apply
to the Tribunal within sixty days from the date of receipt of such intimation of refusal.
e- Form 3 (Details of LLP Agreement: This form provides for the necessary
information in respect to the LLP agreement entered into between the partners.
e- Form 4 (Consent of Partners):Consent of each partner to become a partner of
Limited Liability Partnership to be filed with the Registrar of LLP.
4.22.8 Step VIII - Information to registrar of companies
Converted Limited liability partnership to file within fifteen days of the date of
registration, information to the concerned Registrar of Companies with which it was
registered under the provisions of the Companies Act, 1956 (1 of 1956) about the
conversion and of the particulars of the limited liability partnership in e-Form 14
within 15 days of conversion into LLP.
4.23

WINDING - UP OF LLP- SECTIONS 63 AND 64

The winding up of a limited liability partnership may be either voluntary or by the
Tribunal. Limited liability partnership, so wound up may be dissolved (Section 63).
Circumstances in which limited liability partnership may be wound up by Tribunal
(Section 64)
A limited liability partnership may be wound up by the Tribunal
1. if the limited liability partnership decides that limited liability partnership be
wound up by the Tribunal;
2. if, for a period of more than six months, the number of partners of the limited
liability partnership is reduced below two;
3. if the limited liability partnership is unable to pay its debts;
4. if the limited liability partnership has acted against the interests of the sovereignty
and integrity of India, the security of the State or public order;
5. if the limited liability partnership has made a default in filing with the Registrar
the Statement of Account and Solvency or annual return for any five consecutive
financial years; or
6. if the Tribunal is of the opinion that it is just and equitable that the limited liability
partnership be wound up.
Limited Liability Partnership (Winding up and Dissolution) Rules, 2012
The Limited Liability Partnership (Winding up and Dissolution) Rules, 2012
prescribes the details provisions relating to winding up. Any LLP may be wound-up
75

voluntarily if the LLP passes a resolution to wind up the LLP with approval of at least
three fourths of the total number of its partners. Provided that where the LLP has
creditors, whether secured or unsecured, the winding up shall not take place unless
approval of such creditors takes place. A copy of the resolution shall be filed with the
Registrar within thirty days of passing of such resolution in Form No. 1. For details,
please visit www.mca.gov.in/LLP.
4.24

ADVANTAGES AND DISADVANTAGES OF LLP

4.24.1 The advantages of a LLP include
1. Separate legal entity: A limited liability partnership is a body corporate formed
and incorporated under this Act and is a legal entity separate from that of its
partners.
2. Perpetual Succession: A limited liability partnership shall have perpetual
succession. In other words, partners may come and partners may go but a LLP
will go on till the winding up of its affairs.
3. Limited Liability: Reduced risk to personal wealth from creditors‟ claims.
4. Internal flexibility: Allows for participation in management and maintenance of
ethos of partnership.
4.24.2 The disadvantages include
1. Lack of privacy: Disclosure of financial information required under Section 34.
2. Requirement of a LLP agreement: A LLP agreement is a necessity so as to
avoid the application of default provisions (First Schedule) and to provide for
matters not covered in the default provisions.
3. Legal uncertainty: This being a newly introduced concept in the corporate world,
it is yet to prove itself as a commercial entity
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KEY TERMS

Designated partner: In case of a LLP in which all the partners are bodies
corporate or in which one or more partners are individuals and bodies corporate,
at least two individuals who are partners of such LLP or nominees of such bodies
corporate shall act as designated partners.
Unsound mind: Unsound mind is a term that denotes lunacy and insanity. Under
law, a person with an unsound mind is considered incompetent to go to trial. The
term is used in statutes. Spouse of a person with unsound mind can claim divorce
under the ground of insanity.
Promissory notes: A signed document containing a written promise to pay a
stated sum to a specified person or the bearer at a specified date or on demand.
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Partnership firm: Partnership Firms in India are governed by the Indian
Partnership Act, 1932. As per Section 4 of the Indian Partnership Act “Partnership
is the relation between persons who have agreed to share the profits of a business
carried on by all or any of them acting for all”
Registrar of Companies: The Registrar of Companies (ROC) is an office under
the Indian Ministry of Corporate Affairs that deals with administration of the
Companies Act 1956 and Companies Act, 2013. There are currently 22 Registrars
of Companies (ROC) operating from offices in all major states of India.
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SUMMARY

Any two or more persons associated for carrying on a lawful business with a view
to earn profit may form a limited liability partnership by subscribing their names
to an incorporation document and registration with the registrar of companies.
The LLP is a body corporate and a legal entity separate from its partners.
The LLP agreement determines the mutual rights and duties of the partners and
their rights and duties in relation to limited liability partnership. This LLP
agreement is required to be filed with the Registrar.
Any person can be a „partner‟ in the limited liability partnership in accordance
with the LLP agreement. Every LLP shall have at least two designated partners
who are individuals and at least one of them shall be a resident in India.
Section 7 provides that every limited liability partnership shall have at least two
designated partners who are individuals and at least one of them shall be a
resident in India.
Every limited liability partnership shall have a registered office to which all
communications and notices may be addressed and where they shall be received.
[(Section 13(1)]
According to section 15(1), every limited liability partnership shall have either the
words “limited liability partnership” or the acronym “LLP” as the last words of its
name.
Every partner of an LLP is an agent of LLP for the purpose of the business of
LLP but the partner is not an agent of other partner of LLP .
The phrase „whistle blower‟ means a person who informs people in authority or
the public that the company or firm they work for is doing something wrong or
illegal.
The limited liability partnership and to receive distributions in accordance with
the limited liability partnership agreement are transferable either wholly or in part.
The winding up of a limited liability partnership may be either voluntary or by the
Tribunal. Limited liability partnership, so wound up may be dissolved (Section
63).
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4.27

QUESTIONS AND EXERCISE

1. What do you mean by Limited Liability Partnership ? State the salient features of
Limited Liability Partnerships.
2. A limited liability partnership is a body corporate. Comment.
3. Provisions of Indian Partnership Act, 1932, are applicable to LLPs and body
corporate may be partner of LLP. Comment.
4. There is no shareholders in a limited liability partnership; instead, there are
partners. Comment
5. Can a LLP has less than two partners?
6. What are the major duties of a designated partner?
7. Write short note on whistle blowing.
8. Explain whether audit of all LLPs is mandatory.
9. Is the partner, on cessation of the partnership, entitled to receive anything from
the LLP?
10. How is the profit of a limited liability partnership treated for the purpose of Tax
Acts?
11. Discuss the advantages and disadvantages of LLP.
Practical Problems
1. Five persons who are willing to incorporate excel LLP have prepared its LLP
agreement which suggest that each partner will be designated partner. Is it as per
LLP Act?
2. Oasis water products LLP is an already registered LLP. Can businessmen with
intent to start a distilled water business, register LLP with the name “Oasis water
India LLP?
3. Mr. P, Mr. Q, Mr. R and Mr. S are partners of an LLP. Mr. P and Mr. Q are
designated partners. The LLP agreement provides that Mr. P has double the
voting right as compared to Mr. Q and Mr. R while Mr. S has no voting right.
Decide the validity of the agreement.
4.28
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