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OBJECTIVES

After studying this unit, you should be able to:
 explain the meaning of a contract of sale and describe its essential features
 distinguish sale from an agreement to sell and hire-purchase agreement
 explain the meaning of the term goods and identify different types of goods
describe the effect of destruction of goods.
1.1

INTRODUCTION

Sale of goods is the most common transaction in business as well as in day-to-day life
of individuals. In law, it is regarded as a specific contract for which the Contract Act
had made special provisions. But, looking at the importance and the complexities of
such contracts a separate Act entitled 'Sale of Goods Act' has been enacted which
contains all rules and regulations relating to various types of contracts for the sale of
goods. To be more specific, it provides definitions of various terms and covers
detailed rules relating to the effect of destruction of goods, the conditions and
warranties implied in such contracts, the transfer of ownership and delivery, and the
position of an unpaid seller. In this preliminary unit, you will learn about the nature of
a contract of sale, the essentials of a valid contract of sale, the distinction between
sale and an agreement to sell, and the difference between sale and hire-purchase
agreement. In this unit, you will also learn about the exact connotation of the term
'goods', the various types of goods as well as the effect of the destruction of goods.
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1.2

MEANING OF A CONTRACT OF SALE

According to Section 4 of the Sale of Goods Act, "a contract of sale ofgoods is a
contract whereby the seller transfers or agrees to transfer the property in goods to the
buyer for a price" (Section 4). A Contract of sale may be absolute or conditional
according to the desire of the contracting parties. The term 'contract of sale' is a
generic term and, therefore, broader than 'sale'. It includes 'sale proper' and 'an
agreement to sell'. Where under a contract of sale, the property in goods has passed
from the seller to the buyer, it is called a 'sale', but where the transfer of property in
goods is to take place at a future time or subject to some conditions thereafter to be
fulfilled, it is an 'agreement to sell'. You should remember that an agreement to sell
becomes a sale when the time elapses or the conditions are fulfilled subject to which
the ownership in the goods, is to be transferred (Sec.4(4)).
Examples
i) A enters into a contract with B to buy 100 quintals of potatoes, from B's cold
storage for 8s. 2,000. It shall amount to a sale if the seller authorises A to come
to his cold storage and take away the potatoes whenever A desires.
ii) A agrees to sell his scooter to B after ten days for Rs. 5,000. B agrees to buy it
after ten days, for 8s. 5,000. It is an 'agreement to sell' and it will become sale
after ten-days. The specific points of distinction between 'sale: and 'agreement to
sell' shall be discussed a little later in this unit.
Formalities of a Contract of Sale (Section 5)
A contract of sale is regulated by the general law of contract. Accordingly, there must
be an offer to buy or sell goods and an acceptance of that offer, parties must be
competent to contract and there should be free consent. The subject matter of such
contract is goods the property in which is transferred or is to be transferred for a
money consideration called the price-paid or promised to be paid. As per Section 5 of
the Sale of Goods Act, a contract of sale may be made in any of the following modes:
i)
ii)
iii)
iv)
v)

There may be immediate delivery of the goods;
There may be immediate payment of the price but the delivery to be made at
some future date;
There may be immediate delivery of goods and also immediate payment of
price;
It may be agreed that the delivery or payment or both are to be made in
instalments; or
The delivery or payment or both may be made at some future date.
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Except where specially provided by some law for the time being in force, no specific,
formalities are required to constitute a valid contract of sale of goods. However, the
buyer and the seller should mutually agree for the transfer of property in goods. A
contract of sale may be express or implied from the conduct of the parties and in the
case of express contract, it may be oral or in writing or partly in writing and partly by
wards of mouth.
A written offer to sell goods may be accepted verbally or by writing, similarly, a
verbal offer may be accepted in writing. In case of a contract made with a company,
the contract may have to be in writing.
1.3

ESSENTIALS OF A VALID CONTRACT OF SALE

A contract of sale is a special type of contract, therefore all the essentials of a valid
contract must be fulfilled. If any of the essential element of a valid contract is
missing, then the contract of sale will not be valid. For example, A agreed to sell his
scooter to B without any consideration. This contract of sale is not valid since there is
no consideration.
From the definition of Contract of Sale as per Section 4 of the Sale of Goods Act, the
following essential features may be noted.
1. There must be two parties: There must be two parties, one seller and the other
buyer. A person cannot be a seller as well as a buyer. A person cannot buy his
own goods. For example, X is the owner of certain goods, but he is not aware of
this fact. A pretends to be the owner of the goods and sells them to X. There is no
sale, for X cannot buy goods which are already his own. (Bell v. Lever Bros. Ltd.)
However, a .part-owner may sell to another part-owner (Section 4). Partners are
not regarded as separate persons for the purpose of sale of the partnership
property. They are the joint owners of the goods and as such they cannot be both
seller and buyer. But a partner may buy goods from the firm or sell goods to the
firm.
2. Subject matter of sale must be 'goods': The subject matter of a contract of sale
must be goods and the goods must be movable. Sale and purchase of immovable
property is not covered by this Act, but is regulated by the Transfer of Property
Act. Similarly, contracts relating to services are not treated as contract of sale.
The meaning of the term 'goods' is explained in detail in 16.6.
3. Transfer of Property in the goods: In every contract of sale, it is the ownership
that is transferred and in an agreement to sell the ownership is agreed to be
transferred as in case of pledge. According to Section 2 (11) of the Act, property
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means the general property in the goods and not merely a special property. In a
contract of sale the general property is transferred from seller to the buyer. On the
other hand, when the goods are pledged, it is only the special property which is
transferred i.e., possession of the goods is transferred to the pledgee while the
ownership rights remain with the pledger. You should note that for transferring
the ownership of goods, the physical delivery of the goods is not essential.
4. Consideration in Price: Consideration in a contract of sale has necessarily to be
money. Thus, if for instance, goods arc offered as consideration for goods, it will
not amount to sale, but it will be called a 'barter'. Similarly, in case there is no
consideration, it amounts to gift and not sale. However the consideration may be
partly in money and partly in goods.
Sale and Contract for Work and Labour
A contract of sale of goods has to be distinguished from a contract for work and
labour, involving the exercise of skill or labour on some material. The dividing line
between the two is very minute. The distinction essentially rests on whether the
rendering of the service and exercise of skill is the essence of the contract or the
delivery of the goods is the essence of the contract, although some labour on the part
of the seller might also have been out. In case of the former, it is a contract of work
while in the later case it will be a contract of sale of goods. The distinction between
the two may be understood by referring to the case of Robinson v. Graves. In this
case A engaged an artist to paint a portrait. Canvas, paint and other necessary articles
were to be supplied by A to the painter. Applying the above-mentioned test that
whether application of the skill and labour in the production of the portrait is the
substance of the contract, it was held that it is a contract for work and labour and not
a contract of sale. On the other hand, a contract for providing and fixing four different
types of windows of certain size according to specifications, designs, drawings and
instructions set out in the contract and a contract for making and supplying of wagons
or coaches on the underframe supplied by Railways have been held by the Supreme
Court to be contracts for work and labour and not a contract of sale.
From the above it should become clear to you that in a contract of gale ownership and
possession of goods is transferred, while in a contract for work and labour though
there may be delivery of goods, yet the emphasis is on the exercise of skill and labour
upon the goods.
Does providing food in a restaurant amount to sale of goods? The Punjab High Court
while delivering judgment in Northern India Caterers (India) Ltd., v, Lt. Governor of
Dew observed that the supply of meals, whether to residents or stray customers is
essentially in the nature of service and not a transaction of sale. The customers come
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there not to buy food and drinks bur to find bodily satisfaction that service of food in
the setting of a restaurant can afford to give.
Check Your Progress A
1. What is a Contract of Sale?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What is meant by the term 'property' as used in Sale of Goods Act?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. What is the salient feature of a contract for work and labour?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. State whether the following statements are True or False:
i) In a sale the property in goods is transferred when the buyer pays the price.
ii) The consideration for the contract of sale can be partly in money and partly
in goods.
iii) A contract of sale must be made in a particular form.
iv) In an agreement to sell the ownership of goods passes to the buyer when the
stipulated condition is fulfilled.
v) The subject matter of a contract of sale must be movable goods.
vi) A sale by a partner of a firm to his firm is valid.
1.4

SALE AND AGREEMENT TO SELL

As noted earlier in this unit itself, contract of sale is a generic term and includes both
sale and an agreement to sell. The two, however, have different legal ramifications.
The rights and obligations of the parties vary with the fact whether the transaction is a
sale or an agreement to sell. Distinction between the two is, therefore, of prime
importance. The vital point of distinction between the two is that in a sale the buyer
becomes the owner of the goods as soon as the contract of sale is made, whereas in an
agreement to sell, the seller continues to be the owner of the goods agreed to be sold,
till it becomes a sale and as you have already read an agreement to sell becomes a
sale on the expiry of the stipulated time or when the conditions arc fulfilled subject to
which the property in goods is to be transferred. Other points of distinction between
the two may be noted as under :
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1. A 'sale' is an executed contract whereas an agreement to sell is always an
executory contract. Executed means that the ownership of the goods has been
transferred to the buyer, while executory means that something remains to be
done i.e., ownership shall pass on some future date.
2. An agreement to sell is a contract, pure and simple, and creates merely jus in
personam, i.e., gives a right to either buyer or seller against the other for any
default in fulfilling his part of the agreement. A 'sale' is a contract plus
conveyance, and creates jus in rem, i.e., gives right to the buyer to enjoy the
goods as against the whole world including the seller.
3. In a sale, if the buyer wrongfully refuses to accept the goods, and pay the price,
the seller can sue for the price, even if the gods are in his possession and he can
exercise the right 'of lien, stoppage of goods in transit and of resale. But in an
agreement to sell only remedy available to the seller is to sue for damages if buyer
fails to accept and pay for the goods. For example, A sells ten bags of rice to B for
Rs. 3,000. If B refuses to accept the goods, A can file a suit against B for price
even though the goods are in A's possession. But instead if it was an agreement to
sell, then A's only remedy is to claim damages from B because the ownership has
not yet passed to B.
4. In an agreement to sell, the seller being still the owner, he can dispose of the
goods as he likes and the buyer's remedy against the seller's breach is a suit for
damages. For example, A agreed to sell a particular horse to B for Rs. 5,000.
Subsequently A sells the same horse to C for Rs. 6,000. B's remedy is to claim
damages from A. B cannot recover the horse from C. In a 'sale' breach by the
seller gives the buyer a double remedy; a suit for damages against the seller, and
the right to follow property in the hands of the subsequent buyer. Thus in sale if
the goods are resold, the buyer can recover them as the owner from the
subsequent purchaser. If, in the above example where A sells a particular horse to
B for Rs.-5,000 and subsequently it is sold to C for Rs, 6,000, B shall have the
right to recover the horse from C, because at the time of sale A was no longer the
owner of the said horse. B can also claim damages from A for wrongful
conversion.
5. 'Risk follows ownership' is the golden rule i.e., whosoever L the owner of the
goods at the time of loss, will bear the loss.
In case of 'sale', if there is any loss to the goods, the loss will fall on the buyer,
even though the goods are in the possession of the seller. On the other hand in
case of 'an agreement to sell', the loss shall be borne by the seller, even though the
goods are in the possession of the buyer. It is because, ownership in case of
agreement to sell continues to vest in the seller.
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6. Insolvency of the seller: If in a sale the seller becomes insolvent while the goods
are still in his possession, the buyer shall have a right to claim the goods from the
official Receiver or Assignee because the ownership of goods has passed to the
buyer. However, in case of an agreement to sell, the buyer cannot claim the goods
even when he has paid the price. Buyer's only remedy in this case is to claim
ratable dividend for the money paid from the estate of the insolvent seller.
7. Insolvency of the Buyer: In case of sale, if the buyer becomes insolvent before
paying the price, the ownership having passed to the buyer, the seller shall have to
deliver the goods to the Official Assignee or Receiver. For the unpaid price, the
seller will rank as an unsecured creditor and thereby entitled to rateable dividend
out of the estate of the insolvent buyer.
In case of an agreement to sell, where the seller continues to be the owner of the
goods, the seller can refuse to deliver the goods to the Official Assignee or Receiver
unless he is paid full price of the goods.
1.5

SALE AND HIRE-PURCHASE AGREEMENTS

A transaction of sale has to be distinguished from another apparently similar but
different transaction, called hire-purchase 'agreement'. A hire-purchase agreement is
an agreement under which the owner delivers his goods on hire basis to a person
called 'hirer' and the hirer has the option to buy the goods by paying the
agreedamount in specified instalments.
The hirer, under this agreement, is required to pay every month a particular sum of
money, and if he pays in that way for an agreed number of months, the hirer will
become the owner of the goods on the payment of the last instalment. But if the hirer
fails to pay any particular instalment, the owner can terminate the contract and take
away the goods because the ownership continues to remain with him. The hirer has
two option: i) he may buy the goods after paying all the agreed instalments or ii) he
may return the goods at any time. In case he decides to return the goods he shall not
be liable for further payment of instalments, the amount already paid is treated as hire
charges for the use of goods.
A hire-purchase agreement, therefore, entitles the hirer only to possession of the
goods. He cannot accordingly pass a good title to any buyer from him. A hire
purchase agreement is distinct from 'sale' in which price may be payable by
instalments. In case of sale, the property in goods passes as soon as the contract is
made, though price may not yet have been paid. A hire-purchase agreement, on the
other hand, does not result in passing of the property unless the option to purchase is
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exercised, usually by payment of all the instalments. Till such time, it continues to be
a bailment. Thus, it is primarily the option on the part of the hirer to buy or to
terminate the hiring that marks the distinction. In K.L. Johar& Co. v. Dy. Commercial
Tax Officer, the Supreme Court observed as follows:
The essence of a sale is that the property is transferred-from the seller to the buyer
for a price, whether paid at once or paid later in instalments. On the other hand, a
hire-purchase agreement has two aspects. There is first an aspect of bailment of
goods subject to the hire-purchase agreement, and there is next, an element of sale
which fructifies when the option to purchase is exercised by the intending
purchaser.
You should note that in a contract in which the person taking the goods does not have
the option to return the goods. It will be an 'agreement to buy' and not an agreement
of hire-purchase, even though the priceis payable in instalments and the seller has the
power to take the goods back in case of default. In Les v. Butler, a lady hired certain
furniture from the plaintiff. The contract provided that the hirer has no option to
return the goods and owner can take the furniture back if any instalment was not paid.
Before the last instalment was paid, the lady sold the furniture to the defendant. It was
held, that the defendant had acquired a good title, the lady being in possession of the
furniture under an 'agreement to buy' and not under an agreement of 'hire-purchase',
because the lady did not have the option to return, but was under compulsion to buy.
Thus, in case of sale by instalment the buyer cannot terminate the contract and as
such is bound to pay the price of the goods. The hire-purchaser, on the other hand has
an option to terminate the contract at any stage and cannot be forced to pay the further
instalments. Further, if the agreement is an agreement to sell and under it if the buyer
obtains possession of the goods, with the consent of the seller, he can validly sell or
pledge the goods and thereby give the transferee or pledgee a good title on the goods
provided they have acted in good faith. However, in a contract of hire purchase, the
hirer cannot transfer ownership to such buyer even if the latter acts in good faith,
because the position of the hirer is that of a bailee only. He becomes the owner when
all the instalments are paid.
In this connection the following points should also be noted:
i)

A hirer cannot claim the benefit of implied conditions and warranties (you will
read about these in the next unit) unless it becomes a sale. However, conditions
implied under Hire-Purchase Act, 1972 do apply.

ii)

Sales-Tax is not leviable on a hire-purchase until it becomes a sale,
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iii) A contract of sale may be made orally or in writing, but the hire-purchase
agreement must be in writing.
1.6

MEANING AND TYPES OF GOODS

You have already learnt that the Sale of Goods Act does riot extend to the sale and
purchase of immovable property. The subject-matter of a contract of sale is goods.
Let us, therefore, understand the meaning of the term 'goods' and explain its various
types relevant, to the contract of sale.
1.6.1

Meaning of Goods

Goods are defined to mean every kind of movable property other than actionable
claims and money. The term includes stock and shares, growing crops, grass, and
things attached to, or forming part of the land which are agreed to be severed before
sale or under the contract of sale [Section 2(7)]
Stock and shares have been expressly included in the definition of goods primarily to
avoid any misunderstanding because they are excluded from the term 'goods' under
English Law.
You will have noticed that 'money' and 'actionable claims' have been expressly
excluded from the term 'goods'. 'Money' means the legal tender, it excludes old coins
and foreign currency, as they can be sold or bought as goods. Sale and purchase of
foreign currency is, however, regulated by the Foreign Exchange Regulation Act.
'Actionable claims' like debts arc things which a person cannot make use of, but
which can be claimed by him by means of a legal action. Actionable claims cannot be
sold or purchased like goods, they can only be assigned.
Thus, you should note the goods include every kind of movable property, i.e., things
which can be carried from one place to another. However, all such things which form
part of the land itself but are agreed to be served from the land under the contract of
sale, are considered as goods. Thus, grass, growing crops, trees to be cut and their log
wood to be delivered are goods as per the above definition, similarly things like
goodwill, copyright, trade mark, patents, water, gas, electricity are all goods and may
be the subject-matter of a contract of sale.
1.6.2 Types of Goods
The goods forming subject-matter of the contract of sale may be classified into
following types as shown in Figure 1.1.
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Figure 1.1: Types of Goods

Existing Goods
As per Section 6 of the Act, existinggoods are those goods which are owned or
possessed by the seller at the time of contract of sale, The seller is either the owner of
goods or he is in possession of goods. For example A, a manufacturer of fans, sells a
fan to B. It is a contract of sale of existing goods because A owns the fan. Similarly
when a person sells goods possessed buy not owned by him such as sale by an agent,
it is a sale of existing goods. For instance in the above example, if the manufacturer
sends the fans to his agent in Delhi and sells them through the agent it is a sale of
existing goods because the dealer possesses the goods, although he is not the owner
of them, at the time of the contract of sale. The existing goods may be
i)

Specific goods:These are the goods which are identified and agreed upon by the
parties at the time a contract of sale is made [Section 2(14)], for example, a
specified watch, ring or a car.

ii)

Ascertained goods: Though normally used as synonym for specific goods,
ascertained goods are intended to include goods which have become ascertained
subsequently to the formation of the contract. In re Wait Lord Atkin observed
that ascertained probably means "identified in accordance with the agreement
after the time a contract of sale is made." When the 'unascertained goods' are
identified and agreed upon by the parties, the goods are called 'ascertained'. You
should note that ascertainment involves unconditional appropriation of the
goods as the subject-matter of a particular contract. Thus when out of a mass of
unascertained goods, the quantity contracted for is identified and set aside for a
given contract, the goods arc said to be ascertained.

iii)

Unascertained goods: These are the goods which are not identified and agreed
upon at the time when the contract is made. They are identified only by
description. For example, A, who owns and Ambassador car show room, has 50
cars and agrees to sell any one of them to B. The contract is for unascertained
goods, because which particular car shall be sold to B has not been identified at
the time of the contract of sale.
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Future Goods
As per [Section 2(6)] of the Act 'future goods'means goods to be manufactured or
produced or acquired by the seller after making the contract of sale. Thus, future
goods are goods which either are not in existence at the time of Contract of sale or
they may be in existence when the agreement of their sale is entered upon but have
not yet been acquired by the seller by that time. For example, S agrees to buy the
entire crop of wheat that would yield in B's farm, at the rate of rupees 200 per quintal.
This is an agreement of sale of future goods. As future goods are not in the possession
of the seller at the time of contract, they can become the subject-matter of an
agreement to sell only and not the contract of sale.
Contingent Goods
Contingent Goods are the goods the acquisition of which by the seller depends upon
contingency which may or may not happen [Section 6(2)]. For example, A agrees sell
to B a certain painting only if C, its present owner, sells it to him. Here the contract is
for the sale of contingent goods as the availability of the painting depends on its sale
by C.
1.7

EFFECT OF DESTRUCTION OF GOODS

You have learnt in Block 1 that a contract becomes void on the destruction of the
subject-matter. Similarly a contract of sale becomes void on the destruction of goods.
We can study the effect of destruction of goods under following two heads.
Goods perishing before making of the contract: Sometimes, the goods might have
perished before making of the contract of sale. In such a situation the contract of sale
is void. Section 7 of the Act provides that a contract for the sale of specific goods is
void, if at the time when the contract was made, the goods have without the
knowledge of the seller, perished or become so damaged as no longer answer to their
description in the contract. This is based on the principle of impossibility of
performance of the contract. Thus, the contract of sale shall be void on the destruction
of goods, if the following conditions are satisfied:
a) It must be a contract of sale for specific goods;
b) The goods must have perished before making of the contract; and
c) The seller must not be aware about the destruction of goods.
Examples
i) Aagrees to sell a horse to B. Unknown to both the parties, the horse was dead at
the time of making the contract. This contract ofsale is void. .
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ii)

A agrees to sell 1,000 bags of sugar coming on a particular ship. On arrival of the
ship, it is discovered that because of sea water entering the cabin the sugar had
become syrup (sherbet). The contract is void as the goods no longer answer to
their description.

Sometimes, only part of the goods may be destroyed. In such a situation, the deciding
factor would be whether the contract is divisible or indivisible. If the contract is
divisible and only a part of the goods are lost, then the contract remains valid for that
part which is in good condition. In Barrow Lane & Ballard v. Philips, A agreed to sell
to B a parcel of 700 bags of groundnuts lying in his godown. Unknown to A, 10 bags
had been stolen at the time of the contract. A, therefore, tendered delivery of the
parcel containing 591 bags. It was held that the contract had become void and B
cannot be compelled to accept 591 bags because the contract was indivisible.
Goods perishing before sale but after agreement to sell: It is also possible that the
goods might perish after an agreement to sell is made but before it becomes a sale. In
this connection Section 8 of the Act provides that in an agreement to sell specific
goods, the agreement becomes void if the goods are destroyed without any fault of
the seller or the buyer. This rule is based on the fact that it was only an agreement to
sell and the goods were lost before the passing of the risk.
In Elbhic v. Barnes, a horse was delivered on trial for eight days. However, the horse
died on the third day, without any fault of either the seller or buyer. It was held that
this agreements void and the seller could not recover the price from the buyer.
You should note that Section 7 and 8 are applicable only m case of specific goods.
Therefore, if unascertained goods are destroyed either before or after making the
agreement, the contract shall not become void. Thus, in an agreement to sell
unascertained goods, even if the entire stock of goods is destroyed, the contract shall
not become void and the seller will have to perform his promise. For example, A
agreed to sell to B 100 bags of wheat from his stock of 1,000 bags in his godown. The
entire stock was destroyed by fire. A is bound to deliver 100 bags of wheat or else he
will be liable for damages.
Check Your Progress B
1. Define the term' 'Goods'.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What do you mean by specific goods?
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…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. What is the main feature of hire-purchase agreement?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. What is the effect of destruction of specific goods on a contract of sale?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. State whether the following statements are True or False:
i)

A contract of sale of goods is a contract by which the seller transfers or
agrees to transfer the property in goods to the buyer for a price.
ii) In case of sale 'on instalments', the seller has a right to take possession of the
goods if the buyer fails to pay any instalments.
iii) When A buys certain goods from B and the payment is to be made partly for
the goods and partly for a service, it is a contract of sale.
iv) In a‘sale’, insolvency of the buyer entitles the seller to withhold the
possession of the goods if price remains unpaid.
v) Goods in return for goods is an acceptable mode of sale of goods.
vi) In case of hire-purchase agreement, the hirer has an option to buy or refuse
to buy.
vii) In a sale, if the goods are destroyed, the loss falls on the seller.
viii) A rare coin can be the subject-matter of a contract of sale.
ix) Future goodscannot be the subject-matter of a sale.
1.8

LET US SUM UP

A contract of sale of goods is a species of contracts but since a distinct legislation,
viz., Sale of Goods Act regulates it, the transactions relating to sale and purchase of
goods fall within the purview of the Sale of Goods Act. However, where 'specific
provisions are not available in this Act, the provisions of Indian Contract Act shall
apply.
Contract of sale of goods may take the shape of sale or an agreement to sell. The two
have different legal implications. Sale should also be distinguished from contracts for
work and labour and the hire-purchase agreements. , .
The subject-matter of a contract of sale, is 'goods'. Goods, generally, mean movables
other than actionable claims and money. Certain items have, however, been
13

specifically included in goods. These are stock and shares, growing crops, grass and
things attached to or the land which are agreed to be severed before sale or under the
agreement of sale. Goods may be existing goods, future goods or contingent goods. A
contract of sale of goods becomes void on the destruction of goods provided certain
conditions are satisfied.
1.9

KEY WORDS

Sale : A contract of sale where the property in goods passes from the seller to the
buyer when the contract is made.
Price : It means the money consideration for sale of goods.
Agreement to Sell: When the property in goods is to transfer at a future time or
subject to some condition being fulfilled.
Jus in personam : Rights against a particular person.
Jus in rem : Rights against the whole world.
Property : It means the general property in the goods and not merely a special
property.
1.10

ANSWERS TO CHECK YOUR PROGRESS

A
A

4 i) False; ii) True; iii) False; iv) True, v) True; vi) True.
5 i) True; ii) False; iii) True; iv) True; v) False; vi) True; vii) False; viii) True;
ix) True.

1.11

TERMINAL QUESTIONS/EXERCISES

1. Define a contract-of sale. How is a contract of sale different from an agreement to
sell?
2. Explain the essentials of valid contract of sale.
3. How is a contract of sale made? State briefly with illustrations the necessary
formalities of such a contract.
4. What is meant by goods? What are the various types of goods?
5. Distinguish between sale and hire-purchase agreement.
6. What is the effect of destruction of specific goods on a contract of sale?
7. What is a 'Contract for work and labour'? Distinguish it 'from sale.
8. Answer the following, giving reasons for your answer:
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i)
ii)

A agreed to sell his radio set to B for 20 kg of rice. Is it a contract of sale?
A delivered a manuscript to B for printing. B agreed to use his own ink and
paper for printing the book. Is it a contract of sale?
iii) A gave a piece of cloth to a tailor to make a suit for him. The tailor agreed to
supply the lining material and buttons. Is it a contract of sale?
iv) A purchased certain books from a book-seller and agreed to take them with
him on his way home. As a result of accidental fire in the shop, the books
were lost. Who will bear the loss and why?
v) A sold a piano on hire-purchase basis to B. After paying five instalments, B
refused to pay the remaining instalments and sold the piano to C. Can A
recover the piano from C?
vi) X sold to Y 100 bags of cement lying in his godown. As a result of heavy
rainfall the cement has become stone on the date of making the contract, but
this fact was not known to either party, Advice Y.
vii) A agreed to sell to B all the wheat that will be grown in his farm, Before the
crop was ready for harvesting as a result of flood, it was totally destroyed. Is
A bound to deliver the goods?
Hints
i)
ii)
iii)
iv)

No. It is barter and not sale.
No. It is a contract for work and material.
It is a contract for work and material and not a contract for sale of goods.
A will bear the loss because it is a contract of sale and at the time of loss A was
the owner of books.
v) Yes. A can recover piano from C because it was a hire-purchase agreement and
the hirer has no title to it.
vi) The contract is void (Sec. 7)
vii) The contract is void (Sec. 8).
Note : These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University. These are for
your practice only.
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Key Words
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2.0

OBJECTIVES

2.3
2.4

After studying this unit you should be able to :
 describe the meaning of the terms 'Condition' and 'Warranty' in relation to sale
and purchase of goods.
 distinguish between a 'Condition' and a 'Warranty'
 list the conditions and warranties implied under the Sale of Goods Act.
 discuss as to when a condition may be treated as a warranty
 explain the fundamental principle of sale of goods, viz., Doctrine of Caveat
Emptor
2.1

INTRODUCTION

We are all consumers in one way or another. We may purchase goods for our own
consumptions or for producing other goods. Many a times, we are attracted by certain
claims made by the sellers in respect of their goods. Sometimes, it may be only
because of such claims about the quality, usefulness or suitability of these goods that
we decline to buy a brand of goods as against other competing brands.
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At other times, we may decide to buy a particular brand because it carries certain
assurances as to its fitness, etc. Such claims are called conditions and warranties.
Such assurances or representations may either be a condition or a warranty. In this
Unit we shall study the meaning of conditions and warranty, the distinction between
them and their effect on the contract of sale.
Besides, as a measure of consumer protection, Sale of Goods Act, 1930, assumes
every contract of sale of goods (unless agreed to between the parties) to be subject to
certain stipulation. These stipulations are called as implied conditions and warranties.
In this unit, we shall also study these 'implied conditions and warranties.
2.2

MEANING AND DEFINITION OF CONDITION AND WARRANTY

Many a times a seller of goods makes certain claims about the goods he offers for
sale. These claims may relate to the quality, use, suitability, utility, etc., of those
goods he intends to sell by inducing the customers. These assurances/claims may be a
mere expression of opinion of the seller and may not form a part of the contract. But,
sometimes they may form part of the contract and the buyer buys the goods on the
faith of such assurances. In such a case they have legal effect on the contract. An
assurance or representation which forms part of the contract of sale is termed as
'stipulation'. All such stipulations cannot be treated at the same footing. Some may be
intended to be of a fundamental nature whereas others may be subsidiary or merely an
expression of an opinion. Depending upon whether a representation is fundamental or
subsidiary, it ranks as a 'condition' and 'warranty'. If a stipulation forms the very basis
of the contract, it is a 'condition'. On the other hand, if the stipulation is collateral to
the main purpose of the contract, i.e., is of a lesser importance, then it is known as a
'warranty'.
2.2.1

Definition of Condition

The term 'Condition' is defined under Section 12 (2) of the Sale of Goods Act, 1930.
According to this Section, a condition is a stipulation essential to the main purpose of
the contract, the breach of which gives rise to a right to treat the contract as
repudiated.
Thus, a condition is that stipulation which goes to the root of the contract and thus
forms the basis of the contract. It is essential to the main purpose of the contract. It is
that obligation the non-fulfilment of which may fairly be considered as a substantial
failure to perform the contract at all. Therefore, if a condition is not fulfilled, the
buyer has a right to put an end to the contract and also recover damages for the breach
of contract.
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The aforesaid description of condition is well illustrated by the case of Baldry v.
Marshall. In this case 'B' consulted 'M', a motor car dealer, for a car suitable for
touring purposes. M suggested a 'Bugatti' car and B accordingly bought it. The car
turned out to be unfit for the touring purpose. It was held that the term that 'car should
be suitable for touring purposes was a condition of the contract. It was so vital that its
non-fulfillmentdefeated the very purpose for which B bought the car. He was,
therefore, entitled to reject the car and have refund of the price.
2.2.2 Definition of Warranty
According to Section 12(3) of the Sale of Goods Act, 1930, a warranty, is a
stipulation collateral to the main purpose of the contract, the breach of which gives
rise to a claim for damages but not to a right to reject the goods and treat the
contract as repudiated? In other words, warranty is a stipulation which is not
essential to the main purpose of the contract i.e., it is of a subsidiary or collateral
nature. If there is a breach of warranty, the buyer cannot repudiate the contract, but he
can only claim damages from the seller. In the case discussed above if the buyer had
asked for a good car and while selling the car the dealer said that it could run for 15
kms per litre of petrol. But it was discovered that it could run only 12 kms per litre of
petrol. Here, the statement made by the seller would amount to a warranty and the
buyer could not terminate the contract and he was entitled to claim damages only.
2.3

DISTINCTION BETWEEN CONDITION AND WARRANTY

From the aforesaid discussion, you must have noted that the difference between the
two terms viz., 'Condition' and 'Warranty' is not that of a degree and not that of kind.
The crux of the decision shall lie on the fact as to whether a stipulation forms the
basis of the contract or is only a collateral promise. Thus, where the buyer wouldn't
have purchased those goods but for that stipulation, it shall be construed as a
condition. On the other hand, if the buyer would have so purchased and the
stipulation is only designed to provide an assurance as to the quality or suitability of
the goods, it shall be a warranty. The distinction between the two stipulations is to be
measured from the point of view that if the stipulation is such that its breach
wouldmake the rights of the aggrieved party nugatory, then such a stipulation is
conditionand where the stipulation is only auxiliary, it is a warranty. One may,
therefore, say that whether a stipulation in a contract of sale is a condition or a
warranty depends in each case on the construction of the contract as a whole. The
court is not to be guided by the terminology used by the parties to the contract, but is
to be guided by the intention of the parties which can be gathered from the terms of
the contract and circumstances. Section 12 (4) endorses this view and provides that a
stipulation may be a condition, though called a warranty in the contract.
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The above mentioned point may be clarified with the help of the following example:
'A', who desires to purchase a horse, goes to a horse dealer and asks the horse dealer
to give him a quiet and non-vicious horse. The horse which the dealer supplies him
turns out to be a hostile horse and on the very first ride throws him down resulting in
broken limbs. In this case, the statement made by the buyer that he wants a quiet
horse was a condition essential to the main purpose of the contract. Therefore, A can
reject the horse and get back the price. The buyer can also claim damage for the
injuries suffered by him.
But, if 'A', himself selects a particular horse and then seeks the seller's assurance as to
its being quiet and non-vicious, the stipulation shall be a 'warranty' and the only
remedy of the buyer shall be a claim for damages, he cannot return the horse and
claim the price.
On the basis of the above discussion, the points of distinction between the two can be
summarised as follows :
Condition
1. A condition is a stipulation (in a
contract) which is essential to the
main purpose of the contract.
2. A breach of condition gives the
aggrieved party a right to sue for
damages as well as the right to
terminate the contract.
3. In the event of the breach of a
condition, the aggrieved party may
choose to treat the breach of
condition as a breach of warranty. A
buyer may for instance, like to retain
the goods and claim only damages.
2.4

Warranty
1. A warranty is a stipulation which is
only collateral to the main purpose of the
contract.
2. A breach of warranty gives only the
right to claim damages.The contract
cannot be terminated.
3. A breach of warranty cannot be
treated as a breach of condition.

KINDS OF CONDITIONS AND WARRANTIES

Condition and warranties may either be express or implied.
2.4.1 Express Condition and Warranties
They are said to be express when the terms of the contract expressly provide for them.
Thus, where a buyer desires to buy 'While Maruti Car', the colour of the car becomes
an express condition. If the two contracting parties desire they may put the contents
of any specific statement or promise which has taken place between them at par as the
description of the thing contracted for. This then shall be treated as express condition.
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The parties are at liberty to impose any condition or warranty by an express
agreement in a contract of sale.
Similarly, you must have noticed companies advertising their products carrying
guarantee for a certain period, for instance, 'Orient Fans - Guaranteed for Two Years'.
'Binatone TVs - Three Years Guarantee on Picture Tube'. All these are example of
express warranties.
2.4.2 Implied Conditions
Conditions and Warranties are said to be implied when the law infers their existence
as implicit in the contract even without their actually having been put in the contract.
Hence, unless otherwise is agreed upon between the parties, every contract of sale of
goods shall be subject to these implied conditions and warranties. But the parties do
have the right to exclude any of the implied conditions or warranties by
specificallyand expressly providing otherwise. The implied conditions and warranties
are enforced because the law deem: that in the circumstance of the contract the parties
&sired to add these stipulations to their contract but did not put them expressly. These
implied conditions and warranties are contained in Sections 14 to 17 of the Act and
are as follows :
1. Conditions as to title (ownership): Sale involve transfer; of ownership and
possession. Therefore, Section 14 (a) provides that in a contract of sale, unless the
circumstances of the contract are such as to show a different intention, there is an
implied condition on the part of the seller that he has a right to sell the goods, and
that in the case of an agreement to sell, he will have a right to sell the goods at the
time when the property (ownership) is to pass.
The aforesaid provision, you should note, is based upon a simple logic that only
an owner has the right to effect a valid sale of goods, since only he (subject,
however, to certain exceptions which you will study later under 'Sale by Nonowners') can confer ownership. The rule of law is Nemodat quod non-habat, i.e.,
one cannot give what one does not have'. In every contract of sale there is an
implied condition that the seller has a valid title to the goods. This condition is
very essential to protect the interest of innocent buyers.
The following example will clarify the point further :
A purchased a car from B who had no title to it. A used the car for several
months. After that, C, the true owner, spotted the car and demanded it from A.
Held, that A was bound to hand over the car to its true owner. A's remedy is to
sue B, the seller without title, for the recovery of the price and damages
eventhough several months had passed (Rowland v. Divall).
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However, this condition like other implied conditions, may be negatived by an
express terms. Thus, where a thief goes to a 'Chor Bazar'to sell the stolen goods
to the knowledge of the buyer thereof, the buyer may not get the refund of sale
price if those goods are to be restored to its real owner. Similarly, when the
custom authorities, sell any confiscated items they are absolved from any
responsibility with respect to the owners’ title. It should further be noted that the
seller should have the right to sell the goods. The term 'right to sell' is wider than
'right to pass ownership'. Thus, a seller has no right to sell, if he infringes the trade
mark of another person.
Therefore if the seller sells the goods in contravention of trade mark laws, it is
regarded as a breach of implied condition as to title. In such a case the buyer will
have a right to terminate the contract of sale. In Niblett Ltd. v. Confectioner's
Materials Co. certain tins of condensed milk bearing the label "Nissly Brand"
were sold by A to B. In order to save themselves from any liability under the trade
mark laws, B had to remove the labels and sold the naked tins at loss. A was held
liable for breach of implied conditions that they had a right to sell.
2. Sale by description: Sometimes, the goods arc sold by description. In such a case,
Section 15 lays down that there wherethere is a contract of sale of goods by
description, there is an implied condition that the goods shall correspond with
description. The term 'correspond with 'description' means that the goods supplied
must be same as were described by theseller. If it is found that the goods supplied
do not correspond with the description, the buyer has a right to reject the goods
and claim damages. The term 'sale of goods by description' is wide and shall
include many situations.
i) It will include a case where the buyer has never seen the goods and buys them
only on the basis of the description given by the seller. For example, in a sale
of a reaping machine, the seller described it to be only one year old and used
only to cut 50 to 60 acres. On delivery, the buyer found that the machine was
extremely old. The buyer was entitled to reject the machine as it did not
correspond with the description given by the seller (Varley v. Whipp).
Similarly, where a person orders for 2 'Philips Juicer-made in Japan' it will not
be a sufficient compliance if a 'Philips Juicer-made in Hongkong' is supplied
to him.
ii) Even where the buyer has seen the goods, it may be treated a sale by
description, if he purchases those goods not on what he has seen but what was
stated to him. Thus, where a person orders 100 bags of a particular variety of
'Punjab Wheat' and the wheat supplied to him is found to be 'Gujarat Wheat',
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condition as to description shall be deemed to have been violated in spite of
the fact that buyer was shown the wheat to be delivered. Similarly, in an
auction sale, a set of linen napkins and table cloths were described as "dating
from seventeenth century". The buyer, who was a dealer in antiques,
purchased the same after seeing it, but later found it to be an "eighteenth
century set". It was held that they having relied on the description, the buyer
had a right to return the same for not conforming to the description.
(Nicholson and Venn. v. Smith Marriott).
iii) The methods of packing may also form part of the description, For example,
where a seller agrees to deliver 5,000 tins of canned fruit to be packed in cases
each containing 50 tins, the buyer shall have a right to reject the goods if the
cases contain 'more' or 'less' than 50 tins.
3. Sale by sample: Sale by sample means that the seller has shown a sample of the
goods to the buyer and has agreed to supply the goods according to the sample. It
cannot be assumed that in all cases, where sample is shown, the sale shall be a
sale by sample. In cases where there is no term to that effect, it is assumed that the
sample is not shown as a warranty, but only to enable the buyer to form a
reasonable judgment about the goods to be bought. The goods supplied may
marginally differ. They may be inferior or superior to the sample shown,
In case of a contract of sale by sample, law assumes the sale to be subject to the
following three implied conditions:
i) The goods must correspond in quality with the sample, i.e., the buyer shall
have a right to reject goods inferior or superior to the sample.
ii) The buyer shall have a reasonable opportunity of comparing the goods with
the sample. Thus, the seller will have to take the goods back, if they are not
found to be according to the sample. In fact, depending upon the nature and
volume of the goods involved, opportunity to compare the goods with the
sample shall be available to the buyer. For example, in a sale of 100 bags of
wheat, the buyer is given an opportunity to examine the contents of three bags
only. The buyer can terminate the contract.
iii) The goods shall be free from any defects rendering them unmerchantable,
which would not be apparent on reasonable examination of the sample, i.e.,
latent defects. Such defects are discovered when the goods are put to use.
However, seller will not be liable for apparent or visible defects which could
be easily discovered by an ordinary prudent person. For example, A sold to B
certain quantity of worsted coating equal to sample. The coating was equal to
sample but had a latent defect as a result of which the cloth was found to be
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unfit for making coats. It was held that the buyer could reject the goods. The
reason for this was that though the sample also contained the defect was not
apparent on an examination of sample (Drumond& Sons v. Van Ingen).
4. Sale by sample as well as by description: If the sale is by sample as well as by
description, Section 15 requires that the goods must not only correspond with the
sample but should also correspond with the description. The following examples
explain the point :
i) In Wallis v. Pratt Case the agreement was for the sale of 'English Sainfoin
Seeds', exhibited by sample and described as common English Sainfoin.
However seller did not give any warranty regarding the growth description or
any other matter. The seeds supplied did correspond to the sample but both the
sample and the seeds supplied were found to be 'GaintSainfoin', in altogether
different variety. Held, there was a breach of condition as to description and
therefore the buyer may recover damages from the seller.
ii) 'Foreign refined rape-seed oil' was sold which was warranted to be equal to
sample. The oil which was supplied by the seller was according to the sample.
The sample was actually not 'foreign rape-seed oil' but contained a mixture of
rape oil and hemp oil. Held, the buyer could reject the oil (Nichol v. Godts).
5. Condition as to quality or fitness: The general rule in respect of the sale of goods
is that a buyer is supposed to satisfy himself about the quality as well as the
suitability of the goods. Thus, later on, if the goods turn out to be unsuitable or
unfit for the purpose he purchased them for, he shall not be entitled to return or
exchange them or seek compensation. There are, however, certain exceptions to
this rule. It is in these exceptional circumstances that implied condition as to
fitness applies.
Where the buyer, expressly or by implication, makes known to the seller the
particular purpose for which the goods are required so as to show that the buyer
relies on the seller's skill or judgement, and the goods are of a description which it
is in the course of the seller's business to supply (whether he is the manufacturer
or producer or not) there is an implied condition that the goods shall be
reasonably fit for such purpose [Section 16(1)]. Thus, to avail of the condition as
to fitness, all the three conditions must be satisfied, viz.,
i) the exact purpose for which the goods are being bought must have been
disclosed (expressly or impliedly) by the buyer to the seller,
ii) the buyer must have relied upon the seller's skill or judgement with respect to
the fitness of the goods for any particular purposeand
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iii) the seller's business must be to sell such goods (the condition cannot be
invoked against a casual seller).
Thus, in Priest v. Last, a draper went to a chemist shop and asked him to give ahot
water bottle. He told him the purpose also for which it was required. The Chemist
gave the hot water bottle but told him only to use hot water because the bottle
would not stand the boiling water. While the bottle was being used, it burst and
injured her. Held, breach of condition as to fitness was committed and the
Chemist was liable for refund of price as well as damages because the bottle was
unfit for being used as a hot water bottle.
When the goods can be used only for one particular purpose, the buyer need not
tell the seller the purpose which the goods are being bought. Thus, a refrigerator
that failed to make ice would be rejected on grounds of breach of this condition
(Evens v. Stelle Benjamin). A set of false teeth bought from a dentist may be
rejected if they do not fit the buyer's mouth (Dr. Baretto v. T.R. Price).
The problem may arise where the goods are capable of being put to multiple uses.
In such a case, to avail the relief under the aforesaid condition, the buyer must
show that he had explained to the seller the exact purpose for which the goods
were purchased. For example, in Re : Andrew Yule & Co., hessian cloth, which is
generally used for packing purposes, was supplied to buyer in accordance with his
order. The buyer found it unfit for his purpose of packing foodstuffs because this
cloth has a peculiar smell, although it was good as a packing cloth. Held, the
buyer cannot reject it because he had not disclosed to the seller, the particular
purpose for which he required the cloth. The buyer need not disclose the exact
purpose for which he is buying the goods when the goods are fit only for a
specific purpose or where the nature of the goods itself by implication tells the
purpose for which they are being bought. In those conditions the purpose is
deemed to have been impliedly told. For example, if the buyer demands a cold
drink from the seller, it is implied that the buyer needs it forconsumption and
subsequently, if it is found to contain BVO or some other unhealthy contents, it is
a breach of implied condition as to fitness and makes the seller liable to pay
damages.
However, condition as to fitness shall not be applicable in the following cases :
i) Where the buyer fails to disclose to the seller any abnormal circumstances. In
Griffith v. Peter Conway Ltd., a woman with abnormally sensitive skin asked
for a warm tweed coat and was supplied a 'Harris Tweed Coat'. She got rashes
on wearing the coat. Her claim for return of price and damages was stl.uck
down because there was nothing in the Harris Tweed which would have
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affected the skin of a normal person and she had failed to inform the seller
about her abnormally sensitive skin.
ii) When the buyer buys the goods by a patent or other trade name. Thus, where a
person goes to a chemist and purchases 'Bournvita' as a health drink, he
cannot claim any compensation if he finds no improvement in his health in
spite of its prolonged use.
6. Condition as to merchantable quality: Section 16(2) of the Act provides that
where the goods are bought by description from a seller who deals in goods of
that description (whether he is the manufacturer or producer or not), there is an
implied condition that the goods shall be of merchantable quality. The expression
'merchantable quality' in simple words means that the quality of the goods shall be
such that they are capable of being used as the goods of that description and
should be free from any latent or hidden defects. If the goods are purchased for
resale, then they should be resalable in the market under the description by which
they arc ordinarily known in the market. There should be no defect in the goods
which renders them unfit for sale. For example, if sugar becomes syrup (Sharbat)
it is no longer merchantable. The term 'merchantability' also means that the goods
must be properly packed. For example, A purchased wine from B. While opening
its cork in the normal manner, the bottle broke off and injured A's hand. It was
held that the bottle was not of merchantable quality and A could recover damages
from B.
Examples
a) A person purchases a 3 metre suit length to make it into a three-piece suit and
gives it to the tailor for stitching. The tailor after stitching coat and waist-coat
finds that the balance of the cloth is sufficient to make only half-pants instead of
full pants-the cloth having a texture defect, i.e., it is not uniform throughout its
width. The buyer shall have a right to claim compensation.
b) 'A' purchases Black Yarn from 'B' and finds it to be damaged by white ants, the
condition as to merchantability shall be said to have been breached.
c) A sold a plastic catapult to B. While B's son was using it in the usual manner, the
catapult broke due to the fact that the material used in its manufacture was
unsuitable. As a result, the boy was blinded in one eye. It was held that A, the
seller was liable as the catapult was not of merchantable quality (Godley v.
Perry).
It should be noted here that when the buyer buys the goods after examining them,
the implied condition as to merchantability shall not be applicable as regards
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those defects which the buyer by an ordinary examination could have discovered.
For example, A purchased glue from B, which was packed in barrels. A was given
every facility to examine the goods, but the buyer A did not bother to examine the
contents. Here A cannot reject the goods by saying that they are not merchantable.
Had he taken the trouble of examining the goods, he would have easily discovered
the defect (Thornett v. Beers).
7. Condition as to wholesomeness: In case of items which are supposed to be
physically consumed, e.g. provisions or foodstuffs, condition as to
merchantability assumes another form, viz., condition as to wholesomeness.
Condition as to wholesomeness means that the goods shall be fit for human
consumption, that is, they shall not be stale or contaminated. In Frost v.
Aylesbury Dairy Co. Ltd. F bought milk from A's dairy. The milk
containedtypoid germs. F's wife consumed the milk, became infected and died. A
was held liable for damages because the milk was not fit for human consumption.
Thus, an action shall lie if a 'house fly' is found in a bottle of cold drink or a
'lizard' in a bottle or pack of milk and the consumer, therefore, suffers thereby.
2.4.3

Implied Warranties

There are only two implied warranties under the Act and both of them are in fact
necessary corrollories to the 'implied condition as to title'. These are:
1. Warranty as to quiet possession: In every contract of sale, unless contrary
intention appears from the circumstances of the contract, there is an implied
warranty that the buyer shall have and enjoy quiet possession of the goods. Thus,
if the right of enjoyment or possession of the buyer is disturbed by the seller or
any other person, the buyer shall be entitled to sue the seller for damages. Breach
of this warranty shall arise where the title of the seller is not exclusive and he has
not been conferred a clear right to effect the sale or where his title is defective.
This implied warranty can be understood by referring to the case of Niblett Ltd. v.
Confectioner's Materials Co. Ltd. which you have already read in this unit. Inthat
case the seller were held responsible for two things. Firstly that they
hadcommitted a breach of implied condition as to their title and secondly,
forcommitting breach of implied warrantly that the buyers would have
quietpossession of the goods sold.
2. Warranty of freedom from encumbrances: Under his warranty, the buyer is
entitled to assume that the goods are free from any charge or encumbrance in
favour of any third person, not declared to or known to him before or at the time
when the contract is made. Thus, this clause will not be applicable where the
buyer has been informed of the encumbrances or has notice of the same. Further,
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it was held in Collinge. v. Heywood case that the claim under this warranty shall
be available only when the buyer discharges the amount of encumbrance. If the
possession of the buyer is disturbed due to such charge in favour of a third person,
he can claim damages from the seller. For example, A sells certain goods to B. A
had already taken a loan of Rs 500 from X on the security of those goods- B was
not aware about this charge on the goods. B had to pay Rs 500 to X in order to
enjoy the goods. Now B can claim this amount from A.
2.5

WHEN BREACH OF A CONDITION IS TO BE TREATED AS A
BREACH OF A WARRANTY?

Section 13 provides for certain circumstances where a condition may be reduced to
the status of a warranty. Consequently, the buyer loses his right to reject the goods.
His only remedy in such case shall be to claim damages. This shall happen in the
following cases:
1. Waiver by buyer: Where a contract of sale is subject to any condition to be
fulfilled by the seller, the buyer may: (i) waive the condition; or (ii) elect to treat
the breach of condition as a breach of warranty. You know that the conditions,
express or implied, are for the benefit of the buyer. He has, therefore, the option
to waive the breach of a condition and accept the performance short of it. In that
case, he remains liable for the price but may only recover damages if there is any
breach. Once the buyer exercises his option, he cannot later on compel the seller
for its fulfilment.
2. Compulsory treatment of breach of condition as breach of warranty: When the
contract of sale is not severable and the buyer has accepted the goods or part
thereof, the breach of any condition to be fulfilled by the seller can only be treated
as a breach of warranty. As per Section 42 of the Act, a buyer is deemed to have
accepted the goods:
i)

When he intimates to the seller that he has accepted them, or

ii)

When the goods have been delivered to him and (a) he does any act in
relation to them which is inconsistent with ownership of the seller (say,
pledges the same), or (b) when, after the lapse of a reasonable time, he
retains the goods without intimating to the seller that he has rejected them,

But if the contract is severable, and the buyer has accepted part of the goods, he can
still exercise his right to reject the remaining goods.
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2.6

DOCTRINE OF CAVEAT EMPTOR

'Coveat Emptor' is a fundamental principle of the law relating to sale of goods. It
means 'Caution Buyer', i.e., Let the buyer beware'. In other words, it is no part of the
seller's duty to point out defects of the goods he offers for sale. The buyer must
examine the goods and find out their suitability for the purpose he buys them for.
Examples
a) A person buys a readymade shirt for his son, he will not have a right to return or
exchange the same if the shirt doesn't exactly fit his son, i.e., too tight or loose.
b) Pigs were sold 'subject to all faults', and these pigs, being infected, caused typhoid
to other healthy pigs of the buyer. It was held that the seller was not bound to
disclose that the pigs were unhealthy. (Goddard Hobbs)
Exceptions
The doctrine of 'Caveat Emptor' is however, subject to the following exceptions:
1. Where the seller makes a misrepresentation and the buyer relies on that
representation, the rule of 'Caveat Emptor' will not only apply and the contract
entered between the parties would be a contract voidable at the option of the
buyer.
2. Where the seller actively conceals a defect in the goods, so that on a reasonable
examination the same could not be discovered, or where the seller makes a false
representation amounting to fraud, and the buyer, relying upon the false
representation, enters into a contract with the buyer, in both these circumstances
the resulting contract would be a voidable contract. The buyer's remedy in that is
that he can put the contract to an end and call also claim damages from the seller
for fraud.
3. Where the buyer makes known to the seller the purpose for which he is buying the
goods, so as to show that the buyer relies on the seller's skill or judgment and the
seller happens to be a person whose business is to sell goods of that description,
then there is an implied condition that the goods shall be reasonably fit for such
purpose. The rule of 'Caveat Emptor' will not apply in such cases.
4. In case of sale by description where the goods are bought from a seller who deals
in such goods there is an implied condition as to their being of a merchantable
quality, i.e.,they should be capable of being used as such goods. For example, a
cricket bat should be fit enough to play cricket with a 'cricket ball'. If the goods
28

are not found to be of merchantable quality, the seller cannot take the defence of
the doctrine of Caveat Emptor. But, if the buyer has examined the goods, there is
no implied condition as regards defects which such examination ought to have
revealed, i.e., in such cases the rule of Caveat Emptor will be applicable.
5. An implied warranty or condition as to quality or fitness for a particular purpose
may be annexed (attached) by the usage of trade Section 16(3). This exception
may be explained by the facts of Jones v. Bowden's case as follow:
It was usual in the sale of drugs by auction that if the goods were sea damaged, it
should be declared.
This usage in effect created an implied condition that when the drug were sold
without such declaration, they were free from sea damage. In this case the seller
exhibited the sample without disclosing thatthe drugs were sea damaged, The rule
of Caveat Emptor would, therefore, not apply here.
6. Where the goods are sold by description and the goods supplied by the seller do
not correspond to the description, this doctrine would not apply.
7. If the goods are sold by sample and the bulk of the goods supplied do not
correspond with the sample, this doctrine would not apply. In addition to it, when
the goods are delivered and the buyer is not provided an opportunity to compare
the goods with the sample or where there is any latent defect in the goods, the
doctrine will not apply.
8. In a sale by sample as well as by description, if the bulk of the goods supplied
does not correspond to the sample as well as with description, this doctrine will
not apply.
Check Your Progress A
1. Define 'Condition' in a contract of sale.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What is a 'Warranty' in a contract of sale?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. What is a sale by sample?
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…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. When can a breach of condition be treated as a breach of warranty?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. Fill in the blanks
i)

A condition is a stipulation ............... to the main purpose of the contract of
sale of goods.
ii) A warranty is a stipulation ............... to the main purpose of the contract of
sale of goods.
iii) A contract of sale involves transfer of..............
iv) An implied condition as to quality or fitness for a particular purpose may be
annexed by the................. of trade
v) In a contract of sale of eatables, there is an implied condition that the goods
shall be ............. and ............... for human consumption.
6. State whether the following statements are True or False
i)

Breach of condition gives rise to a claim for return of price as well as
damages.
ii) Breach of warranty entitles the buyer to only claim return of price.
iii) A breach of condition can be treated as a breach of warranty.
iv) 'Sale' and a 'Contract of Sale' are interchangeable expressions.
v) In case of sale by sample the bulk must .correspond to sample as well as be
merchant able.
vi) When the goods are sold by trade mark, there is no implied condition as to
their fitness.
7. Fill in the blanks.
TQ avail relief under condition as to fitness, the condition to be satisfied are:
a)………………………………………………………………………………
b)………………………………………………………………………………
c)………………………………………………………………………………
8. Deepak purchased a Colour TV from M/s Paul Brothers for a sum of Rs 12,000.
The TV set was defective from the beginning and it did not work in spite of
repairs by the expert mechanics. Deepak wants to return the TV set to M/s Paul
Bros, and claim refund. Advise.
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2.7

LET US SUM UP

The seller sometimes makes certain claims, statements or representation about the
goods which he intends to sell. These representations are called 'stipulations'. A
stipulation in a contract of sale with reference to the goods which are the subject
thereof may be a condition or a warranty.
A condition, is a stipulation essential to the main purpose of the contract. The breach
of a condition gives the buyer the right to repudiate the contract and claim damages.
A warranty, is a stipulation collateral to the main purpose of the contract. The breach
of warranty gives the buyer the right to claim damages only. He does not have a right
to put an end to the contract. A breach of condition may be treated as a breach of
warranty by the aggrieved party whereas a breach of warranty cannot be treated as a
breach of condition.
In a contract of sale, condition and warranties may be express or implied. The express
conditions and warranties are those which are agreed upon between the contracting
parties at the time of contract. Implied condition and warranties are those which are
implied by law, unless otherwise agreed upon by the parties. Implied conditions are
(1) condition as to title, (2) sale by description (3) sale by sample, it includes that the
bulk should correspond with the sample, goods should be free from any defect
rendering them unmerchantable, the buyer should have the opportunity to compare
the bulk with the sample (4) sale by sample as well as description (5) condition as to
quality or fitness (6) condition as to merchantable quality (7) condition as to
wholesomeness. Implied warranties are (1) warranty as to quiet possession, and (2)
warranty of freedom from encumbrances.
Caveat Emptor means let the buyer beware. However this doctrine does not apply: (1)
where the seller makes a misrepresentation, or fraud (2) where the seller conceals a
defect in the goods, which cannot be found out on reasonable examination, (3) in case
of sale by description (4) when there is usage of trade (5) In case of implied
conditions and warranties.
2.8

KEY WORDS

Caveat Emptor: Let the buyer beware
Encumbrance: A charge over gas
Wholesomeness: Worthy of human consumption
Title: Ownership
Stipulation: Representation or claims about goods
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2.9

ANSWERS TO CHECK YOUR PROGRESS

5

i) essential, ii) collateral, iii) ownership, iv) usage, v) wholesome, fit

6

i) True, ii) False, iii) True, iv) False, v) 'True, vi) True

7

i) that the goods are capable of being used as the goods of that description.
ii) a) the exact purpose must have been disclosed .
the seller must be a dealer in such goods. ,
the buyer must have relied upon the seller's skill or judgement.

b)
c)
8

There is a breach of implied condition as to merchantability (i.e., the goods
should be capable of being used as the goods of that description). A TV set,
therefore, must function as a TV set. The dealer shall have to either replace
the set or refund the price.

2.10

TERMINAL QUESTIONS / EXERCISES

1. Define and distinguish 'condition' and 'warranty'.
2. What is the doctrine of 'Caveat Emptor'? What are the exceptions to this doctrine?
3. Discuss the provisions of Sale of Goods Act relating to the implied conditions in a
contract of 'Sale by sample'.
4. In case of 'Sale by sample as well as by description', the goods must not only
correspond to the sample but also to the description. Comment.
5. Under what circumstances does a 'Condition' descend to the level of a 'Warranty'?
6. State the two implied warranties in a contract of sale of goads.
7. Mere a buyer has examined the goods, tire condition as to merchantability extends
only to thelatentdefects. Comment.
8. Answer the following problems giving suitable reasons:
i)
ii)
iii)
iv)

v)

A Railway company purchased timber fur railway sleepers, the timber was
unfit for the purpose. Advise the railway company.
A contracts to sell B a saree which B believes to be a pure silk saree. A does
not tell anything to B. Can B terminate the contract?
X sold a Campa Cola bottle to Y. While opening the bottle it bursts and
injures Y. Can Y claim damages from X?
Certain goods were sold by sample by A to B, who in turn sold them by
sample to C. 'fie goods were not according to sample. Therefore, C rejected
the goods and gave notice to B. B sued A. Advise B.
A contracts to sell to B timber of a ½" thickness. The timber actually
supplied varied in thickness from ½" to 5/8" and was fit for the purpose.
Can B reject the timber?
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vi)

Hints
i)
ii)
iii)
iv)
v)
vi)

A desi ghee dealer while selling ghee described it as pure ghee. The ghee
was adulterated. What is the remedy to the buyer?

Railway company can reject the timber, there is a breach of implied
condition as to quality and fitness,
No. The rule of Caveat Emptor will apply.
Yes. The bottle was not merchantable.
B is liable to C, and B cannot take action against A because B has accepted
the goods. B can claim damages only from A.
Yes. The goods must correspond to the description.
There is a breach of implied condition. The buyer can reject the goods.

Note: These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University. These are for
your practice only.
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UNIT 3

TRANSFER OF OWNERSHIP AND DELIVERY

Structure
3.0
3.1
3.2
3.3
3.4

3.9
3.10
3.11
3.12

Objectives
Introduction
Meaning of Transfer of Ownership
Significance of Transfer of Ownership
Rules Regarding Transfer of Ownership
3.4.1 In Case of Specific or Ascertained Goods
3.4.2 In Case of Unascertained and Future Goods
3.4.3 In Case when Goods areSent 'on Approval' or 'on Sale or Return' Basis
Delivery to a Carrier
Reservation of Right of Disposal
Sale by Non-Owners
What is Delivery?
3.8.1 Types of Delivery
3.8.2 Rules Regarding Delivery of Goods
3.8.3 Acceptance of Delivery
3.8.4 Liability of the Buyer
Let Us Sum Up
Key Words
Answers to Check Your Progress
Terminal Questions/Exercises

3.0

OBJECTIVES

3.5
3.6
3.7
3.8

After studying this unit, you should be able to:
 explain the meaning of transfer of ownership
 describe the significance of transfer of ownership
 state the rules regarding, transfer of ownership,
 explain the cases wherea non-owner can pass on a better title
 outline the meaning and types of delivery of goods
 describe the rules regarding delivery of goods and liability of the buyer.
3.1

INTRODUCTION

You have learnt in Unit 16 the meaning of the contract of sale of goods. From the
meaning it should be clear to you that the main purpose of the contract of sale is
transfer of ownership, the seller ceases to be the owner of the goods. There are
various rights and liabilities of the parties which are linked with the transfer of
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ownership. It is, therefore, very important for us to know the exact time of transfer of
ownership of goods from seller to the buyer.
In this unit, you will study in detail the various rules regarding the transfer of
ownership of goods from seller to the buyer. You will further study the circumstances
where even a non-owner can pass on a better title to the buyer. You will also learn the
rules relating to the delivery of goods.
3.2

MEANING OF TRANSFER OF OWNERSHIP

In the Sale of Goods Act, the word property is used for the 'ownership'. When the
goods are sold, it is the property in the goods which is transferred to the buyer. The
tern 'property in the goods' should not be confused with the physical 'possession of
goods'. A person may be in possession of goods but he may not be the owner ofthose
goods. For example, an agent, or servant or a bailee may be in possession of goods,
but is not the owner because the properly in the goods does not vest in him, he is
holding the goods for his principal master or the bailor. Similarly, a person may be
the owner of the goods but he may not be in possession of goods, for example, the
principal, master or bailormay not be in possession of the goods but the property in
goods vests in him. Thus, the transfer of possession of goods is not the same thing as
the transfer of ownership, You will notice that the, ownership of the goads may pass
with or without the transfer of possession.
In a contract of sale of goods when the goods are sold to the buyer, the buyer
becomes the owner of the goods irrespective of the fact whether the buyer has taken
the delivery of goods or not. Thus, it should be clear to you that transfer of property
or ownership means the legal ownership and not the physical possession of goods.
3.3

SIGNIFICANCE OF TRANSFER OF OWNERSHIP

In a contract of sale of goods, one of the most important question is as to when the
property in goods passes from seller to the buyer. The time of transfer of ownership
of goods decides various rights and liabilities of the seller and the buyer. In business,
the goods are generally bought for resale and it is only the owner of goods who can
sell them. Therefore, a buyer who has become the owner of the goods can sell those
goods. Thus, it becomes very important for us to know the exact moment as to when
the ownership passes from the seller to the buyer for the following reasons:
1. Risk passes with the ownership: It is the rule of law that 'risk prima facie passes
with the property' (Section 26). It implies that if the goods are lost or suffer any
damage then whosoever is the owner of the goods at the time of loss or damage,
he shall bear the loss. Therefore, if the property in goods is transferred to the
35

buyer, the buyer becomes the owner of goods and in case the goods are lost or
damaged, the buyer will have to bear the loss. Hence it is important to know
whether the property in the goods has passed to the buyer or is still with the:
seller. It is the owner of the goods who runs the risk of loss and not the person
who may be in possession of goods.
Examples,
i) A sold certain books to B. B left the books in A's shop. The books were
damaged as a result of fire in the shop: The loss is to be borne by B because
at the time of loss of books he had become the owner of the books.
ii)

A lends his book to B. As a result of an accidental fire the book is totally
damaged. The loss will be borne by A because at the time of loss he was the
owner of the book.

2. Action against third party: In the case of loss or damage to the goods caused by
a third party, it is the owner who alone can take action and not the person who
was in possession of the goods. The buyer gets proprietory rights over the goods
i.e., he gets all the rights over the goods as their owner.
3. Suit for price: The seller becomes entitled to recover the price of the goods from
the buyer only when the property in the goods has passed to the latter.
4. Insolvency of seller or buyer: If the seller or buyer becomes insolvent, the
question arises as to whether or not the Official Receiver or the Assignee can take
over the goods. The answer depends upon whether the property in the goods has
passed to the buyer or not. If the property in goods has passed to the buyer and the
buyer is adjudged insolvent, the buyer's Official Receiver of Assignee shall take
the possession of the goods even though the goods have not been delivered by the
seller.
3.4

RULES REGARDING TRANSFER OF OWNERSHIP

You learntthe importance of knowing the time of transfer of ownership from seller to
buyer. Now the next important thing is to determine the time of transfer ofownership.
The rules regarding the transfer of ownership are contained in Sections 18 to 24 of the
Sale of Goods Act, 1930. The general rule is that the property in goods is transferred
to the buyer at such time as the parties intend it to be transferred' [Section 19(i)]. Thus
the whole question of transfer of ownership is left to the intention of the parties. The
parties are free to fix any time for the, transfer of ownership from seller to the buyer.
But sometimes the intention of the parties may not be clear from the contract itself. In
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such cases, the intention could be ascertained according to the rules laid down in
Section 20 to 24 of the Sale of Goods Act.
For the purposes of knowing the time of passing of ownership from seller to the
brayer, the goods have been classified into three classes, viz.,
i)
Specific or ascertained goods,
ii) Generic or unascertained goods; and
iii) Goods send 'on approval' or 'on sale or return' basis,
Let us now discuss the rules for each of the class separately.
3.4.1

In Case of Specific or Ascertained Goods

Specific goods means goods identified and agreed upon at the time a contract of sale
is made. According to Section 19(2) of the Act where there is a contract for the sale
of specific or ascertained goods the property in them is transferred to the buyer at
such time as the parties to the contract intend it to be transferred. It further provides
that for the purpose of ascertaining the intention of the parties regard shall be had to
the terms of the contract, the conduct of the parties and the circumstances of the case.
For knowing the intention of the parties with respect to the time when the properly in
the goods is to pass to the buyer, the following rules are applicable:
1. Specific goods in a deliverable state: Where there is an unconditional contract
for the sale of specific goods and the goods are in a deliverable state, the property
in the goods passes to the buyer when the contract is made, you should note that it
is immaterial whether the time of payment of the price or the time of delivery of
goods or both, is postponed (Section 20). On analysing this section you find that
the ownership shall pass at the time of making the contract if the goods are
specific, the contract is an unconditional one and the goods are in a deliverable
state. By an unconditional contract we mean that there is no condition regarding
the transfer of ownership of goods. For example, A sells some specific goods in a
deliverable state to B on the condition that the property in the goods shall pass
only when B accepts the bills of exchange. This is a conditional contract and the
property in goods shall be transferred only when the condition is fulfilled.
Another important point in this section is that the goods must be in a deliverable
state. Now the question arises as to when goods can be said to be in a deliverable
state, According to Section 2(3) of the Act, gods are said to be in a deliverable
state when they are in such state that the buyer would, under the contract, be
bound to take delivery of them. In simple words it means that the goods are in
such a condition that the buyer can take away the goods then and there. It is
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possible when the goods are ready and the seller is not required to do anything
with the goods.
Examples
i)
A offers to sell his car to B for Rs 60,000 the price to be paid after 20 days. B
accepts the offer and a contract is made. The property in the car passes to B
immediately when the contract is made, the payment of the price is immaterial.
ii)

A selects some books from B's book-shop and agrees to pay the price on the
first day of the next month and the books are to be delivered at A's house on the
following day. Asa result of an accidental fire in the shop, the books selected by
A were destroyed. A shall be liable to pay the price, as the property in the books
has passed from B to A on making the contract. You should note that in this
case neither the price has been paid nor the goods have been delivered, even
then the ownership has passed from seller to the buyer.

You should further note that if any of the conditions stated in Section 20 is not
fulfilled, the property in the goods shall not pass to the buyer at the time of making
the contract.
2. Specific goods not in a deliverable state: Another situation may be where goods
are not in a deliverable state at the time of making the contract. In simple words,
the seller has to do something to the goods to put them in a deliverable state. For
example, cutting the goods, or packing or sealing, or loading or filling them in
containers etc. In such a case as per Section 21 of the Sale of Goods Act. Where.
there is a contract for the sale of specific goods and the seller is bound to do
something to the goods for the purpose of putting them into a deliverable state,
the property does not pass until such thing is done and the buyer has notice
thereof: According to this rule the property in goods will not pass to the buyer
unless "something" is done in order to put them in a deliverable state.
In Rugg v. Minett, the whole of contents of a cistern of oil were sold, and the
seller had to put the oil in casks to deliver it to the buyer. The seller filled some
casks in the presence of the buyer, but, before the remainder could be filled a fire
broke out and the entire quantity of oil was destroyed. It was held that the buyer
must bear the loss of the oil which was put into casks and the seller will bear the
loss of the remainder, the reason being that the oil that was put in a deliverable
State became the property of the buyer. You should note that here the ownership
did not pass to the buyer at the time of the contract but it passed only when the
goods were put into a deliverable state and the buyer has notice thereof.
3. Specific goods in a deliverable state, when the seller has to do something to
ascertain the price: Sometimes the goods may be in a deliverable state, but the
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seller is bound to do something for the purpose of ascertaining the price. In such a
case the property in goods shall not pass to the buyer unless the seller has done
that thing for ascertaining the price. In this regard Section 22 of the Act provides,
"where there is a contract for the sale of specific goods in a deliverable state, but
the seller is bound to weigh, measure, test or do some other act or thing with
reference to goods for the purpose of ascertaining the price, the property does not
pass until such act or thing is done and the buyer has notice thereof. For example,
A sells to B a heap of wheat at the rate of Rs 250 per quintal. A had to weigh the
wheat in order to ascertain the price of the entire wheat sold to B. The property in
the goods will pass when A has weighed the wheat and a notice of it is given to
the buyer.
In Zagury v. Furmell, 289 specified bales of goat skins, containing 60 pieces in
each sale were sold. It was the duty of the seller to count them before sale. Before
counting was completed, the bales were destroyed by fire. It was held that since
the seller has not done that thing (counting of bales) for ascertaining the price, the
ownership had not passed to the buyer, so this loss had to be borne by the seller.
You should notice that this rule is only an extension of the rule given in Section
21. However, it should be noted that if the buyer does something (weighing,
measuring or counting etc.) for his own satisfaction, this Section will not apply.
2.4.2 In Case of Unascertained Goods and Future Goods
The general rule is that no property in goods is transferred to the buyer unless and
until the goods are ascertained (Section 18). For example, A agreed to sell to B 100
bags of wheat out of 1,000 bags of wheat lying in his godown. The property in goods
shall not pass to B until and unless 100 bags of wheat are separated from the rest.
Thus, for transferring the property of unascertained goods thefirst step is to identify or
ascertain the goods. Ascertainment is the process of identifying the goods to be sold
to the buyer. After the goods have been ascertained, the next step is their
unconditional appropriation to the buyer.
Section 23(i) provides that in a contract for the sale of unascertained or future goods
by description, the property in goods passes to the buyer when the goods
areunconditionally appropriated to the contract. The term 'appropriation' has not been
defined in the Act. It means an overt act showing an intention to identify and
determine the specific goods as those to which the bargain of the parties shall apply.
Appropriation is done with the mutual consent of the sellers and the buyer.
Appropriation may be done either by the seller or by the buyer with the consent of the
other, The consent of the seller or the buyer, may be express or implied and may be
given before or after the appropriation is made, Once the goods are appropriated with
the mutual consent of the parties, they become the property of the buyer.
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Here you should note the difference between ascertainment and appropriation.
Ascertainment is an unilateral act and is usually done by the seller alone, while in
case of appropriation the mutual consent of the parties is required. The goods are
appropriated by putting them in suitable receptacles i.e. by putting the goods in bags
or boxes or putting the oil in bottles or casks. Sometimes, when the seller delivers the
goods to the carrier or other Bailee for transmission to the buyer without reserving the
right of disposal, the property in goods passes.
Appropriation of goods may be done either by the seller or by the buyer with the
consent of the other party.
Appropriation by the seller with the buyer's assent: Goods are generally in the
possession of the seller, so he appropriates the goods with the consent of the buyer in
such a case the property in goods shall pass to the buyer only when he agrees to such
appropriation. For example, A agreed to sell 10 bags of rice to B out of his stock of
500 bags. A separates 10 bags with B's assent; the ownership of 10 bags would pass
to B as soon as this is done.
Section 23(2) of the Act provides that " where, in pursuance of the contract, the seller
delivers the goods to the buyer or to a carrier or other bailee (whether named by the
buyer or nor for the purpose of transmission to the buyer, and does not reserve the
right of disposal, he is deemed to have unconditionally appropriated the goods to the
contract, Whether or not the seller has reserved the right of disposal over the goods
even after delivering them to the carrier, is a question of fact depending on the
circumstances of the case.
Where the seller takes out the railway receipt or bill of lading in his own name, the
presumption is that the seller has reserved the right of disposal and in such a case the
ownership of goods shall hot pass. Similarly, if the railway receipt or bill of lading is
in the name of the buyer but is sent through the bank with the instructions that the
same are to be delivered to the buyer on payment of the price or acceptance of the
bill, the property in the goods will not pass to the buyer until and unless he makes the
payment or accepts the bill of exchange.
Appropriation by the buyer with the seller's assent: Where the goods are already in
the possession of the buyer, as in the case where he is the warehouseman for the
seller, the goods can be appropriated by the buyer with the consent of the seller. For
example, 500 bags of wheat belonging to Aare stored in B's warehouse. A sells 100
bags of wheat to B. Since B is in possession of the goods, he may with A's consent
appropriate 100 bags. Here the property in goods will pass from A to B as soon as the
appropriation is done.
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Now it should be clear to you that property in goods cannot pass in unascertained
goods. It is, in fact, an agreement to sell. It becomes sale only when the goods are
ascertained and unconditionally appropriated to the contract.
2.4.3 In Case when Goods are Sent 'on Approval' or 'on Sale or Return' Basis
When goods are sent on approval or 'on sale or return' basis, it means that the buyer
has the option to return the goods to the seller, if he is not satisfied with the goods.
According to Section 24 of the Act, when goods are delivered to the buyer on
approval or 'on sale or return' or other similar terms, the property therein passes to the
buyer (a) when he signifies his approval or acceptance to the seller or (b) does any
other act adopting the transactions or (c) If he does not signify his approval or
acceptance to the seller but retains the goods without giving notice of rejection. Let us
now discuss these points in detail.
i)

When he signifies his approval or acceptance: When the buyer accepts the
goods and the seller is informed about it, the property in goods passes to the
buyer. For example, A delivered a scooter to B on approval for seven days. B
informs A that he has accepted to buy the Scooter. The ownership shall pass
to B on his approval. This is a case of express approval.

ii)

When he adopts the transaction: Sometimes the buyer does not send his
express approval but does some act in regard to the goods which shows that he
has accepted the goods, there the ownership shall pass to the buyer on the act
of adoption. This is implied acceptance or approval. For Example, A delivered
some jewelry to B 'on sale or return' basis. B pledged the jewellery with P. It
was held that B has adopted the transaction by pledging the jewellery with P,
the property has passed to B. A can recover the price from B but has no right
against P.

iii)

When he fails to return the goods: When the buyer does not signifies his
approval or rejection, but retains the goods without giving notice of rejection,
the ownership passes to the buyer. We can take up this point under the
following two sub-heads.
a) If time is fixed for the return of the goods: In case the goods are sent on
approval or 'sale or return' basis and a time has been fixed for the return of
the goods, the ownership passes to the buyer on the expiry of such fixed
time. For example, A delivered a horse to B on 'sale or return' basis for
seven days. B retains the horse even after the expiry of seven days, B shall
be deemed to have become the owner. But if the horse dies on the third
day itself without any fault of B, B shall not be liable for the price because
the ownership has not yet passed to the buyer.
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b) If no time is fixed for the return of the goods: When the goods are
delivered on approval or 'sale or return' basis and no time is fixed for the
return of the goods, if the buyer fails to return the goods within reasonable
tie, the ownership passes to the buyer on the expiry of reasonable time.
The question as to what is a reasonable time is a question of fact
depending on circumstances of each case. For example A delivered his
scooter to B on approval. B kept the scooter with-him for three months. B
shall be liable to pay the price to A because B has become the owner of
the scooter on the expiry of a reasonable time.
However, you must remember that in case the goods are sold on sale or return basis
upon the condition that the property in goods will pass only on payment, then the
property will not pass until payment has been made. For example, A delivered a
scooter to B on approval on the condition that the ownership will not pass until the
price of the scooter is paid to the seller. B pledges the scooter with P without making
the payment of the price. Here, since B has not yet become the owner of the scooter,A
can recover his scooter from P.
Check Your Progress A
1. Define the term 'property' as used in the Sale of Goods Act.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. State the reasons of knowing the exact moment when property in goods passes to
the buyer.
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. What are the rules relating to transfer of property of specific goods from seller to
the buyer?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. When goods are delivered on approval or on sale or return basis, when does
property therein pass to the buyer?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. State whether the following statements are True of False
i) The term 'property in goods' and 'possession of goods' mean the same thing.
ii) Risk follows ownership only when goods have been delivered.
iii) Property in goods can pass only in case of ascertained goods.
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iv) Seller can file a suit for the price against the buyer only when the property in
goods has passed to him.
v) In an unconditional contract for the sale of specific goods in deliverable state,
the property in the goods passes to the buyer when the buyer accepts the
goods.
vi) In a contract for the sale of unascertained goods, the property in goods passes
when the contract is entered into.
vii) When goods are sent on sale or return basis, the property in goods passes
when the buyer retains the goods beyond a reasonable time.
viii) In case of unascertained goods, the goods can be appropriated either by the
seller or the buyer.
3.5

DELIVERY TO A CARRIER

The term 'carrier' means an agency to whom the goods are delivered for the purpose
of transmission to the buyer. The carrier may be railways, shipping company, road
transport agency or airways. Delivery of goods to a carrier, whether named by the
buyer or not, operates prime facie as a delivery of goods to the buyer. You have learnt
in Section 23(2) that in case of sale of unascertained goods, when the goods are
delivered to the carrier, it amounts to appropriation of goods. When goods are
unconditionally delivered to the carrier, it amounts to the delivery to the buyer.
Section 39(1) of the Sale of Goods Act provides that where, in persuance of a contract
of sale, the seller is authorised or required to send the goods to the buyer, delivery of
goods to a carrier for the purpose of transmission to the buyer or to a wharfinger for
safe custody, is prima facie, deemed to be a delivery of the goods to the buyer. If we
read this Section along with Section 25(i), we can state that where the seller without
reserving the right of disposal, delivers the goods to the carrier, the property in goods
passes to the buyer. Here the carrier is treated as the agent of the buyer. For example,
A of Delhi sells certain goods to B of Calcutta. A sends the goods by railway and the
railway receipt is taken in the name of B. Here the property in goods passes when the
goods were delivered to the railway.
But it must be noted that where it is agreed, that the goods are to be delivered at a
particular place, for example, at the buyer'sgodown, then the delivery of goods to a
carrier does not amount to a delivery of the goods to the buyer.
It should further be noted that merely by delivering the goods to the carrier, the
seller's duty is not over. Section 30(2) provides that unless otherwise authorised by
the buyer, the seller must make a reasonable contract with the carrier or wharfinger,
for the safe carriage of goods. It should be noted that this contract, shall be made on
behalf of the buyer. If the seller fails to take such precautions (as are necessary and
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reasonable) and the goods are lost or damaged in course of transit m whilst in the
custody of the wharfinger, the buyer may decline to treat the delivery to the carrier or
wharfinger as a delivery to himself, or may hold the seller responsible for damages.
Sometimes, the goods are sent by sea transit wherein it is quite usual to insure the
goods. In such cases the seller should give to the buyer such notice as shall enablehim
to insure the goods. If the seller fails to give such notice and the goods are not
insured, the goods will be deemed to be at the risk of the seller. The duty of giving
notice to the buyer arises only where the goods are to be insured by the buyer. In CIF
(cost, insurance and freight) contracts, the sale price includes insurance, here the
seller is required to insure the goods. But in FOB (free on board) contracts when
goods are delivered on board the ship, the liability of the seller comes to an end. In
such cases, the buyer must be given a notice so that he can get the goods insured.
3.6

RESERVATION OF RIGHT OF DISPOSAL

Reservation of right of disposal-this is a right vested in the seller by which he
reserves to himself the right to dispose of goods until certain conditions are fulfilled.
Therefore, when the goods are delivered to a carrier certain conditions are fulfilled.
Therefore, when the goods arc delivered to a carrier or other bailee, the seller can
reserve the right of disposal of the goods and in such cases the property in goods will
not pass to the buyer until the conditions imposed by the seller are fulfilled. For
example, A sells certain goods to B upon the condition that B must pay the price
before delivery of the goods. Here the seller has reserved his right of disposal by
making the delivery of the goods conditional upon the payment of the price. The
property in goods will not pass to B until the price is paid by him.
From the above it should be clear to you that the delivery of goods to the carrier does
not mean transfer of property if the seller has reserved the right of disposal to himself.
The seller may reserve the right of disposal of goods either expressly or by
implication. When the seller exercises this right expressly he may do so at the time of
entering into the contract or at the time of making appropriation of unascertained
goods.
In the following two cases, the seller is deemed to have reserved the right of disposal
to himself.
Where the goods are shipped or delivered to a railway administration for carriage and
by the bill of lading or railway receipt, as the case may be, they are deliverable to the
order of the seller or his agent Section 23(2). In such a case the seller keeps to himself
the right of dealing with the goods and also the right of demanding possession of the
goods from the carrier. For example, A sold some goods to B with the terms that the
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goods shall be sent by railway. The railway receipt is taken in the name of R, but it
was sent by A to his agent. The goods were damaged in the course of journey. A will
have to bear the loss because the property in goods has not got passed to the buyer.
However, if the bill of lading or railway receipt are endorsed in the name of the buyer
and sent to him, the properly in goods passes to the buyer because then the buyer
becomes entitled to take possession of the goodsfrom the carrier.
Where the seller of goods draws a bill of exchange on the buyer for the price of the
goods and sends the bill of exchange along with the bill of lading or the railway
receipt, to the buyer to secure acceptance or payment of the bill of exchange, the
property in goods will not pass to the buyer until the buyer accepts the bill of
exchange. If the buyer does not accept the bill of exchange, he must return the bill of
lading or railway receipt to the seller. If he wrongfully retains the bill of lading or
railway receipt, the property in the goods does not pass to the buyer [Section 25(3)].
In such a case, as soon as the bill of exchange is accepted, the ownership is
transferred to the buyer.
Passing of risk: The general rule is that 'the risk prima facie passes with the
ownership i.e., the goods are at the risk of the party who has the ownership of the
goods. According to Section 26 unless otherwise agreed, the goods remain at the
seller's risk until the property therein is transferred to the buyer, but when the
property therein is transferred to the buyer, the goods are at the buyer's risk whether
delivery has been made or not. For example, A bids Rs 5,000 for a costly flower case
at a Bale by auction. After the bid, when the auctioneer struck his hammer to signify
acceptance of the bid, he hit the case which was destroyed. The loss will have to be
borne by the seller, because the ownership of goods has not yet passed from the seller
to the buyer.
The general rule that the risk passes with the ownership is only a prima facie rule and
is subject to the following exceptions:
i)

The rule is not applicable where the parties have made some agreement to the
contrary. For example, if the parties have agreed that during the transit the
goods shall be the property of the seller but they shall be at the risk of the
buyer.

ii)

The rule is not applicable, where delivery has been delayed throughthe fault of
either buyer or seller. In such a case the goods are at the risk of the party in
fault as regards any loss which might not have occurred but for such fault. For
example, A contracted to sell 100 casks of apple juice to B to be delivered in
February. B took the delivery of part of the juice but made a default to accept
the remaining casks. Consequently the juice became unfit for consumption.
The loss will have to be borne by the buyer. It should however be remembered
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that the general rule shall not affect the duties or liabilities of either seller or
buyer as a bailee of goods for the other even when the risk has passed.
3.7

SALE BY NON-OWNERS

You learnt the rules regarding the transfer of ownership from the seller to the buyer,
wherein you have noted that once the goods are sold, the buyer becomes the owner of
such goods. Here we have presumed that the seller is the owner of the goods. Now
what will happen if it turns out that the seller was not the owner of the goods? Our
answer will be that since the seller was not the owner, therefore, the buyer does not
become the owner thereof.
The general rule as to transfer of property is that it is only the owner of the goods who
can transfer the ownership in the goods to the buyer. In simple words, a person who is
not the owner of the goods can not sell them and transfer the ownership to the buyer
even though the buyer has purchased them in good faith and for value. No one can
sell the goods and give a good title thereof unless he is the owner of such goods. This
general rule is expressed by the maxim: "Nemodat quid non habet", which means that
"no one can give what he himself has not got". Therefore, if a person deals with the
goods of another person and without the owner's authority, such transaction is of no
value in the eyes of law. If the seller's title is defective, the buyer's .title will also be
defective. This is so because the buyer acquires his title to the goods from the seller.
For example, A finds a ring of B and sells it to C who buys it in good faith and for
value. The true owner (B) can recover the ring from C, since A had no title to the
ring.
This general rule is contained in Section 27 of the Act which lays down that. Subject
to the provisions of this Act and of any other law for the time being in force, where
goods are sold by a person who is not the owner thereof and who does not sell them
under the authority as, with the consent of the owner, the buyer acquires no better
title to the goods than what the seller had. Thus, it can be stated that a person who is
not the owner of the goods cannot make a third person owner of the goods.
But the above rule is subject to some exceptions where seller may confer a better title
than what he himself possess. These exceptions are as follows:
1. Title by estoppel: You are already familiar with the principle of estoppel.
Applying this principle to a contract of sale of goods, when the owner of the
goods, by his statement or conduct, leads the buyer to believe that the seller has
the authority to sell later on he may be estopped from denying the seller's
authority to sell. For example: A says to B, in the presence of C that he (A) is the
owner of the goods and C, who is the real owner of the goods does not contradict
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the statement. B buys the goods from A. Here, B will get a better title. In this
example if the real owner C wishes to deny A's authority to sell the goods he (C)
may be estopped from doing so.
2. Sale by a mercantile agent: Where a mercantile agent is, with the consent of the
owner, in possession of the goods or of a document of title to the goods, and he
sells those goods in the ordinary course of business as a mercantile agent the
buyer will get a good title to the goods provided he (the buyer) buys them in good
faith and for value. Section 2(9) defines a mercantile agent as an agent having in
the customary course of business as such agent authority either to sell goods, or to
consign goods for the purpose of sale, or to buy goods, or to raise money on the
security of goods. In a sale by mercantile agent the buyer will acquire a good title
to the goods only if the following conditions are satisfied:
a) the goods are sold by a mercantile agent who is in possession of goods or of a
documents of title to the goods with the consent of the owner;
b) the agent sells the goods in the ordinary course of his business as a mercantile
agent;
c) the buyer must have acted in good faith i.e., the buyer must have no
knowledge that the agent had no authority to sell.
In Folkes v. King, F, the owner of the car, instructed an agent A to sell the car at a
stipulated price and not below that. But A sold the car to B at a price lower than
the stipulated price and misappropriated the money. B bought the car in good
faith. It was held that B got a good title to the car and the real owner F cannot
recover the car from B.
From the above, it should be clear that where the buyer does not act in goodfaith
or has the knowledge that the agent has no authority to sell, this rule shall not
apply. This rule has been framed to protect the interest of innocent buyers.
3. Sale by one of joint-owners: According to Section 28 of the Act, if one of
several joint owners of goods has the sole possession of them by permission of the
other co-owners, and he sells them to a person who buys them in good faith, and
has, at the time of the contract of sale, notice of the fact the seller has no authority
to sell, the buyer will get a good title to goods. As a rule a joint owner can transfer
his share only. However, if he is in sole possession of the goods with the consent
of other joint-owners and the buyer buys them in good faith, the buyer get a good
title to the goods. For example, A, B and C are the joint-owners of some furniture
and with the consent of B and C, the furniture was kept in possession of A. A sells
the furniture to P who buys it in good faith and without notice that A had no
authority to sell. P gets a good title to the goods.
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You should note that this exception is applicable only in such cases where the
joint-owner is possession of goods with the consent of other co-owners.
4. Sale by person in possession under voidable contract: According to Section 29
of the Act, where a seller is' in possession of goods under a voidable contract, and
he sells the goods to a bonafide buyer before the contract is rescinded the buyer
gets a good title tothe goods. This exception is limited to contract of sale of goods
obtained under a contract voidable under Section 19 or 19A of the Contract Act,
i.e., voidable on the ground of coercion, undue influence misrepresentation or
fraud. For the application of this exception it is necessary that:
a) the seller must be in possession of goods under a voidable contract;
b) the goods must be sold before the contract is rescinded; and
c) the buyer must buy in good faith and without notice of the seller's defect of
title.
Thus, if the seller is in possession of goods under a contract which is void, even
an innocent buyer will not get a good title to the goods.
Example: A obtains a necklace from B, a jeweller, by playing fraud upon him.
This contract is voidable at the option of B. But before B could terminate the
contract, A sells the necklace to C who buys it in good faith and withoutnotice of
A's defective title. C gets a good title.
5. Sale by seller in possession after sale: Sometimes, the buyer after buying the
goods, leave them with the seller. Section 30(1) of the Act provides that where a
person having sold the goods continues or is in possession of the goods or of the
documents .of the title of the goods, after sale and lie resells the same goods to
another buyer, the buyer shall get a good title to the goods provided the buyer
buys them in good faith and without notice of the previous sale. For example, A
buys some goods from B, but leaves them with B for the time-being. In the
meanwhile, B sells the same goods to C who buys them in good faith and without
knowledge about the previous sale. C gets a good title to the goods.
For the application of this action it is necessary that the seller must be in
possession of goods as seller and not in any other capacity. Thus, if the first sale
was completed and the seller again gets possession of the goods for same specific
purpose and he resells those goods, then the buyer shall not get a good title to the
goods even though he buys them in good faith.
Example: A sold a wrist watch to B and it was delivered to B. Later on, B
delivered the watch to A for some repair. A resells that watch to C, who buys in
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good faith, Here C will not get any title to the goods because A was in possession
of the watch not in the capacity as a seller but in the capacity of a bailee.
Thus, it is necessary that the seller must be in possession of goods as a seller and
plot as a bailee or a hirer.
6. Sale by a buyer in possession after sale: Section 30(2) deals with cases where
goods are sold or agreed to be sold and the goods are in the possession of the
buyer but the ownership has not yet passed to the buyer. If such a buyer resells the
same goods to a new buyer who buys them in good faith and without any
knowledge about the first seller's rights over the goods, the second buyer gets
good title to the goods. For the application of this rule it is necessary that the first
buyer must have obtained the possession of the goods or documents of title to the
goods with the consent of the original seller. For example, A buys a scooter on
instalment basis from B. It is agreed that B will remain the owner of the scooter
till the last instalment is paid. A sold the scooter to C even before the payment of
the last instalment. C buys in good faith and has no knowledge about the
arrangement between A and B. C gets a good title to the scooter.
You should note that this exception will apply only in such cases where the buyer
is in possession of goods or the documents of title to the goods.
7. Sale by an unpaid seller: Section 54(3) provides that where an unpaid seller
exercises his right of lien or stoppage in transit and is in possession of the goods,
if he resells such goods, the subsequent buyer gets a good title to the goods as
against the original buyer (discussed in detail in Unit 19).
8. Sale by a finder of goods: According to Section 169 of the Contract Act, a finder
of goods has the power to sell the goods under certain circumstances and the
buyer will get a better title. A finder of goods can sell such goads:
a) if the owner cannot be found with reasonable diligence, or
b) if found, he refuses to pay lawful charges of the finder, or
c) if the goods are in danger of perishing or of losing the greater part of its
value, or
d) if the lawful charges of the finder, in respect of the thing found, amount to two
thirds of its value.
9. Sale by a pawnee or pledgee: If the pawner or pledger makes a default in
payment of the debt or the performance of the promise at the stipulated time, the
pawnee has the right to sell the goods pledged after giving a reasonable notice to
the powner. In such a case, even though the pawnee is not the owner of the goods
but still he can convey a good title to the buyer.
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10. Sale by Official Receiver or Official Assignee: The official receiver or the
official assignee are appointed by the court to sell the property of the insolvent
person. Though they are not the owners of the property, they can pass on a better
title to the buyer.
Check Your Progress B
1. Does delivery of goods to a carrier amount to transfer of ownership?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. What is meant by reservation of right of disposal?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. State the circumstances when a Non-Owner can sell goods?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. State whether the following statements are True or False.
i) Delivery of the goods to the carrier amounts to transfer of ownership to the
buyer.
ii) Property in goods passes to the buyer where the seller has reserved the right
of disposal.
iii) When the seller takes a railway receipt in his own name, he is said to have
reserved the right of disposal.
iv) Property in goods passes to the buyer when documents of title are endorsed
in the name of the buyer.
v) Risk follows ownership whether the goods have been delivered or not and
whether price has been paid or not.
vi) Sale by a non-owner does not make the buyer an absolute owner of the
goods.
vii) A seller in possession of goods under a void contract can pass on a good title
to a bonafide buyer.
viii) A joint owner in possession of goods with the consent of other joint-owners,
can make a valid contract of sale,
3.8

WHAT IS DELVERY?

You learnt the process of making the contract of sale and the transfer of ownership
from seller to the buyer. Apart from transferring the ownership to the buyer, it is the
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duty of the seller to deliver the goods. Let us now study the meaning and types of
delivery of goods.
Delivery is defined in the Act as a voluntary transfer of possession from one person to
another [Section 2(2)]. If the transfer of possession of goods is not voluntary i.e. if the
possession of goods is taken by force or by fraud or by theft, there is no delivery in
the strict legal sense. If B steals goods from A, there is no delivery from A to B
though possession is transferred.
Delivery of goods sold may be made by doing anything which the parties agree shall
be treated as delivery or which has the effect of putting the goods in the possession of
the buyer or of any person authorised to hold them on his behalf (Section 33).
3.8.1 Types of Delivery
Delivery of goods may be of three kinds, viz., (1) actual, (2) symbolic, (3)
constructive.
1. Actual Delivery: In this case the goods are physically handed over to the buyer or
his authorised agent. For example, A sells a scooter to B and delivers it to B, it
amounts to actual delivery of the goods.
2. Symbolic Delivery: In cases where the goods are bulky and heavy and it is not
possible to physically hand them over to the buyer, some symbol which carries
with it the real possession or control over the goods is handed over to the buyer.
For example, delivery of the keys of godown where goods are lying or
transferring the bill of lading or railway receipt to the buyer, amount to symbolic
delivery of the goods. In this case even though there is no change in possession of
goods, but it amounts to delivery.
3. Constructive Delivery: In this case neither actual nor symbolic delivery is made.
When a person who is in possession of the goods, acknowledges to hold the goods
on behalf of the buyer, it amounts to constructive delivery. For example, A sells
to B 100 bugs of wheat lying in C's warehouse. A orders C to deliver the wheat to
B. C agrees to hold the 100 bugs on behalf of B and makes the necessary entry in
his books. In this case, there is constructive delivery of goods from A to B.
3.8.2 Rules Regarding Delivery of Goods
After learning the meaning and types of delivery, let us now study the rules regarding
the delivery of the goods. These rules are as follows:
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1. Delivery of the goods may be made in any of the types discussed above. The
important point to remember is that it should have the effect of putting the goods
in the possession of the buyer or his authorised agent.
2. Delivery and payment are concurrent conditions: Unless otherwise agreed, the
delivery of goods and payment of price are concurrent conditions. The seller
should be ready and willing to give possession of the goods to the buyer, and the
buyer should be ready and willing to pay the price (Section 32).
3. Effect of part delivery: Sometimes when goods in large quantity are to be
delivered, then during the process of delivery when part of the goods are
delivered, it is treated as the delivery of the whole, for the purpose of passing the
property in the goods. But where delivery part is made with the intention of
separating it from the whole lot, then it does not amount to the delivery of the
whole of the goods (Section 34).
You should, however, note that part delivery should not be confused with
instalment delivery.
4. Buyer to apply for delivery: Unless some contract exists the seller of goods is not
bound to deliver them until the buyer applies for delivery (Section 35). In case the
goods are to be subsequently obtained or procured by the seller, then the duty of
the seller is to intimate the buyer that the goods have been obtained by him, even
then, the buyer should apply for delivery. The buyer can have no cause of action
against the seller, if he fails to apply for delivery.
5. Place of delivery: The place where goods are to be delivered is generally agreed
between the parties. Where the place of delivery is agreed upon, the goods must
be delivered at that place during business hours on a working day. But if nothing
specific is agreed upon them.
a) the goods sold are to be delivered at the place at which they are at the time of
the sale, and
b) goods agreed to be sold are to be delivered at the place at which they are at the
time of the agreement to sell, or
c) if the goods are not in existence at the time of the agreement to sell, they are
to be delivered at the place at which they are manufactured or produced
Section 36(1).
6. Time of delivery: Where under the contract of sale the seller is bound to send the
goods to the buyer; but no time for sending them is fixed, the seller is bound to
sand them within a reasonable time [Section 36(2)]. What is a reasonable time is a
question of fact depending upon the facts and circumstances of each case.
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7. Manner of delivery: Where the goods at the time of sale are in the possession of a
third person, there is no delivery by seller to buyer unless and until such third
person acknowledges to the buyer that he holds the goods on his behalf (Section
36(3)).
8. Expenses of delivery: Unless otherwise agreed, the expenses of and incidental to
putting the goods into a deliverable state shall be borne by the seller (Section
36(3)).
9. Delivery of wrong quantity: Wrong quantity may be either 'short delivery', 'excess
delivery' or 'mixed delivery'. Following are the rules, but they are subject to any
usage of trade, special agreement or course of dealing between the parties.
a) Short delivery: Where the seller delivers to the buyer a quantity of goods less
than he contracted to sell, the buyer may reject them. But if the buyer accepts
the goods so delivered, he shall pay for them at the contract rate [Section
37(1)]. By accepting a lesser quantity, the buyer is not debarred from suing for
damages on the ground of short delivery.
b) Excess delivery: Where the seller delivers to the buyer a quantity of goods
larger than contracted for, the buyer has the option:(i) to accept the contracted quantity and reject the excess; or
(ii) to accept the whole, in this case, he shall become liable to pay for all the
goods at the contract rate; or
(iii) to reject the whole quantity. [Section 37(2)].
Example: A agrees to sell 100 quintals of rice to El at Rs 1,000 per quintal. A delivers
1,050 quintals. B may reject the whole lot, or accept only 1,000 quintals and reject the
rest or accept the whole lot and pay for them it the contract rate.
c) Mired Delivery: Where the seller delivers to the buyer the goods,he contracted
to sell mixed with the goods of a different description not included in the
contract, the buyer may accept the goods which are in accordance with the
contract and reject the rest, or reject the whole [Section 37(3)]. For example:
A agrees to sell 10 quintals of wheat to B. A sends 100 quintals of wheat and
10 quintals of rice. B may reject the whole or may accept 100 quintals of
wheat and reject the rice.
You have noted that when goods in wrong quantity are delivered, the buyer has
the option to reject the whole lot. If the buyer does so, it does not amount to
cancellation of the contract. The seller still has the right to deliver the goods
contracted for, and the buyer shall be bound to accept the same.
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10. Instalment deliveries: In the absence of an agreement to the contrary, the buyer is
not bound to accept delivery by instalments Section 38(1). For example, A agrees
to deliver to B 100 quintals of wheat in April. But A delivers only 80 quintals in
April and the remaining 20 quintals in the first week of May. B is entitled to reject
the whole100 quintals.
Sometimes, there may be a contract for the supply of goods in instalments which
are to be separately paid for. In such a case a problem arises when I here is a
breach either by the seller or the buyer. In such a situation it is a question of fact
whether the whole contract is to be treated as repudiated or only one instalment is
repudiated for which the party may claim damages and the remaining instalments
are to be duly delivered and accepted.
11. Delivery to a carrier or wharfinger: According to Section 39(1), where the seller is
authorised or required to send the goods to the buyer, delivery of the goods to a
carrier for the purpose of transmission to the buyer or the delivery of the goods to
a wharfinger for safe custody, is prima facie deemed to be a delivery of goods to
the buyer.
The seller must make a reasonable contact with the carrier or wharfinger for the safe
transmission or custody of the goods, and if he fails to do so, and the goods are lost or
damaged, the buyer may either decline totreat the delivery to thecarrier or wharfinger
as a delivery to himself, or hold the seller liable for damages [Section 39(2)].
3.8.3 Acceptance of Delivery
You have learnt that it is the duty of the buyer to accept the delivery of the goods.
Now the question arises as to when the buyer can be said to have accepted the
delivery of the goods. It should be noted that when buyer receives the goods, it does
not mean that he has accepted them. Acceptance is something more than this.
Following are the rules in this regard:
i)

When goods are delivered to the buyer which he has not previously examined, he
is not deemed to have accepted them unless and until he has had a reasonable
opportunity of examining them for the purpose of ascertaining whether they are
in conformity with the contract [Section 41(1)].

ii)

The buyer is deemed to have accepted the goods:
a) When he intimates to the seller that he has accepted the goods, or
b) When the goods are delivered to the buyer and he does any act in relation ta
them which shows that he has accepted them, for example, he resells them or
pledges them, or
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c) When the buyer retains the goods beyond a reasonable time without
intimating the seller that he has rejected them.
iii) Unless otherwise agreed, when goods are delivered to the buyer and he refuses to
accept them, he is not bound to return them to the seller. But the buyer must
inform the seller that he refuses to accept the goods.
3.8.4 Liability of the Buyer
When the seller is ready and willing to deliver the goods and requests the buyer to
take delivery, and the buyer does not within a reasonable time after such request, take
delivery of the goods, he is liable to the seller for
a) any loss caused by his neglect or refusal to take delivery; and also
b) a reasonable charge for the care and custody of the goods.
It is further provided in Section 44 that where the neglect or refusal of the buyer to
take delivery amounts to a repudiation of the contract, the seller may sue for the price
or for damages.
Check Your Progress C
1. What is meant by delivery of goods?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
2. What is constructive delivery?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
3. Delivery of goods to the carrier amounts to delivery to the buyer. Do you agree?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
4. What happens if wrong quantity of goods are delivered?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
5. When the buyer is said to have accepted the goods?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
6. State whether the following statements are True or False
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i)

When the keys of the warehouse where goods are lying are delivered to the
buyer, it amounts to symbolic delivery.
ii) Unless otherwise agreed, delivery of goods and payment of the price art
concurrent conditions.
iii) Buyer must apply for delivery in all cases.
iv) If no place is agreed upon, the goods are to be delivered at the place of the
buyer.
v) Where the seller delivers to the buyer goods larger in quantity than
contracted for, the buyer may reject the whole lot.
vi) When goods are rejected by the buyer, he is bound to return them to the
seller.
vii) Unless otherwise agreed, the buyer is not bound to accept the goods in
instalments,
viii) When the buyer refuses or neglects to take delivery of the goods and it
amounts to termination of the contract, the seller has a right to sue for price
and damages.
3.9

LET US S UP

The main object of a contract of sale of goods is to transfer the property in goods to
the buyer. Property in goods means the ownership of the goods and not the possession
of goods. The ownership of goods can pass to the buyer even though the goods have
not been delivered or the buyer has not paid the price.
It is very significant to know the exact time as to when the ownership passes to the
buyer owing to these reasons: (i) risk passes with the ownership; (ii) right to taking
action against third parties, (iii) suit for the price; and (iv) in the event of insolvency
of seller or buyer.
In case of specific goods, the ownership passes to the buyer when the parties intend it
to pass. When the intention is not clear, following rules shall apply:
i)

In case of specific goods in a deliverable state, the property passes immediately
when the contract is made.
ii) In case the goods are specific but not in a deliverable state, the ownership passes
when they are put in a deliverable condition and the buyer has notice for the
same.
iii) When the seller has to do something to the goods to be sold for ascertaining the
price, the ownership passes when the seller has done that and the buyer is
informed
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In case of unascertained goods, the ownership passes only when the goods are
unconditionally appropriated by the seller or the buyer with the consent of the other.
When goods are sent on approval or on sale of return basis, the ownership passes
when the buyer signifies his approval or acceptance to the a seller or when the buyer
does any act which shows that he has accepted the goods or when the buyer retains
the goods without rejecting them beyond a reasonable time.
Where the seller, without reserving the right of disposal, delivers the goods to a
carrier for the purpose of transmission to the buyer, the ownership passes to the
buyer.
As a general rule, only the owner of the goods can transfer the ownership, i.e., a seller
cannot pass on a better title than what he himself possesses. There are some
exceptions to this rule. A seller can give a better title to the buyer in the following
cases:
i) title by estoppel, ii) sale by a mercantile agent, iii) sale by a joint-owner, iv) sale by
a person in possession of goods under a voidable contract, v) sale by a seller in
possession after sale, vi) sale by a buyer in possession of goods before buying them,
vii) sale by an unpaid seller, viii) sale by a finder of goods, ix) sale by a pawnee or
pledgee, x) sale by official receiver or assignee.
Delivery means voluntary transfer of possession of goods from one person to another.
Delivery may be made by doing anything which has the effect of putting the goods in
possession of the buyer. Delivery may be actual symbolic or constructive.
Unless otherwise agreed, delivery and payment are concurrent conditions. Delivery
has to be made at the request of the buyer. The goods are to be delivered atthe agreed
place, and if no place is agreed upon, then at the place at which they were at the time
of making the contract. The goods should be delivered within the time stipulated, and
if no time is fixed, then within a reasonable time. The expenses of delivery are
normally borne by the seller.
3.10

KEY WORDS

Carrier: Theperson or system who is engaged to carry the goods to the buyer.
Delivery: Voluntary transfer of possession from one person to another.
Deliverable state: When the goods are in a state in which they can be delivered to the
buyer and as such are in accordance with the terms of the contract.
Documents of title: Documents which establish the ownership of the goods such as a
railway receipt, bill of lading,etc.
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Mercantile agent: A person who is in possession of the goods with the consent of the
owner and has the authority to deal with them in the normal course of business.
Property in goods: Ownership rights over the goods.
Specific goods: Goods which are identified and agreed upon at the time of a contract
of sale.
3.11

ANSWERS TO CHECK YOUR PROGRESS

A5

(i) False, (ii) False, (iii) True, (iv) True, (v) False, (vi) False, (vii) True,
(viii) True.

B4

(i) False, (ii) False, (iii) True, (iv)True, (v) True, (vi) True, (vii) False,
(viii) True.

C6

(i) True, (ii) True, (iii) False, (iv) False, (v) True, (vi) False, (vii) True,
(viii) True.

3.12

TERMINAL QUESTIONS / EXECISES

1. Why is it important to know the exact time when the ownership passes to the
buyer?
2. State briefly the rules regarding the transfer of ownership from seller to the buyer.
3. What is meant by reservation of the right of disposal in a contract of sale of
goods'?
4. "No seller of goods can give to the buyer a better title". Explain this rule. Are
there any exceptions to this rule?
5. Explain in brief the rules relating to the delivery of goods.
6. What are the remedies available to the buyer when goods in wrong quantity are
delivered to him?
7. "Delivery does not amount to acceptance of goods." Comment.
8. Answer tile following problems, giving reasons:
i)

Ramesh buys a radio set from a dealer. He neither makes the payment nor
takes the delivery of the radio set. He asks the dealer to deliver the set next
day and receive the payment. As a result of accidental fire, the radio set is
destroyed. Can the dealer recover the price?
(Hint: Yes, since the property in goods has passed, the seller can sue for the
price.)

ii)

Mohan sells to Suresh a particular horse to be delivered to Suresh the next
week. Mohan asks his servant to keep the horse separate from other horses.
The horse dies before it is delivered, who shall bear the loss?
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(Hint: Suresh will bear the loss because the horse way in a deliverable state,
the ownership has passed to him at the time of making the contract.)
iii)

Surendra agreed to sell 100 quintals of wheat to Harish out of his stock of
1,000 quintals. The price was to be paid on a later date. When will the
property in goods pass to Harish?
(Hint: The in goods will pass to Harish when 100 quintals of wheat is
appropriated i.e., set aside.)

iv)

Karim delivers a horse to John on trial for a week. Without any negligence
on the part of John, the horse dies on the third day. Is John liable to pay the
price?
(Hint: No, he is not liable for the price because the ownership has not yet
transferred to him.)

v)

Goods are delivered by A to B on 'Sale or return' basis. They are further
delivered by B to C and then by C to D on similar terms. The goods are
stolen while in the custody of D. Who is to bear the loss and why?
(Hint: C will bear the loss because property in goods has passed from A to B
and from B to C but not from C to D.)

vi)

Motilal entrusted his car to a mercantile agent for sale at a stated price and
not below that. The agent sold it to Ramesh, a bona fide buyer, below the
stated price and misappropriated the proceeds. Discuss the position of
Ramesh.
(Hint: Ramesh got a good title to the car from the mercantile agent.)

vii) A hirer, who obtains possession of a car from its owner under a hire
purchase agreement, sells the car to a buyer who buys in goods faith and
without notice of the right of the owner. Does the buyer get a good title to
the car?
(Hint: The buyer will not get good title to the car because in a hire-purchase
agreement the ownership does not pass.The hirer is the bailee, he has no
right tosell.)
viii) A, by fraud obtains the possession of a diamond ring from B. B sells the ring
to C before A rescinds the contract. C purchases the ring in good faith and
for value. Examine the position of C.
(Hint: C is the owner of the ring because he bought the ring from A, who is
in possession of goods under a voidable contract and before the contract is
rescinded.)
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ix)

Rajesh purchased certain specified goods from Trehan& Co. Trehan& Co.
delivered the goods along with some other goods. What is the position of
Rajesh?
(Hint: Rajesh may accept the whole or reject the whole or accept the goods
ordered by him and reject the rest.)

Note: These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University. These are I for
your practice only.
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UNIT 4

RIGHTS OF AN UNPAID SELLER
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Key Words
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4.0

OBJECTIVES

After studying this unit you should be able to:
 define an unpaid seller
 state the rights of an unpaid seller
 explain the right of lien and when it comes to an end
 discuss the right of stoppage-in-transit
 describe the procedure of stopping the goods in transit
 distinguish between right of lien and stoppage in transit
 explain the rules of an auction sale
4.1

INTRODUCTION

In the previous units you have learnt the meaning of a contract of sale and rules
regarding ascertaining the time of transfer of ownership of goods from seller to the
buyer. You have also learnt that the consideration in a contract of sale is the price.
You know that the payment of the price is immaterial for transferring the ownership
i.e. ownership may change even without the payment of the price. But sooner or later,
the price has to be paid. In this unit, you will learn who an unpaid seller is, what are
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his rights against the goods and against the buyer personally. You will also learn
when and how goods are stopped-in-transit and when this right comes to an end. You
will also learn the rules regarding auction sales.
4.2

MEANING OF AN UNPAID SELLER

In simple words, a seller who has not received the full price of goods sold is termed
as an unpaid seller. Section 45 of the Sale of Goods Act, 1930 has defined an unpaid
seller as follows:
The seller of goods is deemed to be an unpaid seller
i) when the whole of the price has not been paid or tendered; or
ii) when a bill of exchange or other negotiable instrument has been received as
conditional payment and it has been dishonoured.
Thus, to be called an unpaid seller, the following conditions must be satisfied:
a) the goods have been sold and the price must be due;
b) the full price has not yet been paid;
c) a bill of exchange or other negotiable instrument, such as cheque was received as
payment of the price, but the same has been dishonoured.
From the above, you should note that where a major pary of the price has been paid
and only a small portion remains to be paid, even then the seller shall be called an
unpaid seller. But you should remember that it is only for the non-payment of the
price that a seller is termed as an unpaid seller. Thus, if the price has been paid but
some other expenses remain to be paid, the seller is not an unpaid seller. Similarly,
where the seller has sold the goods on credit, he cannot be termed as an unpaid seller.
If the seller does not receive the price in full after the expiry of the credit period, then
he will become an "unpaid seller". Where whole of the price has been tendered by the
buyer, and the seller has refused to accept it, the seller cannot be called an unpaid
seller.
Examples
i) A sold certain goods to B for Rs. 5,000; B paid Rs. 4,500 but fails to pay the
balance. A is an unpaid seller.
ii) A sold some goods to B for Rs. 5,000 and received a cheque for the full price. On
presentment, the cheque was dishonoured by the bank. A is an unpaid seller.
iii) A sold some goods to B for Rs. 5,000 and allowed him a period of one month for
payment of the price. A is not an unpaid seller during this period of one month.
On the expiry of one month, if the price remains unpaid, then only A shall
become an unpaid seller.
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If before the expiry of one month's time the buyer becomes insolvent, then the
seller becomes an unpaid seller.
The term 'seller' in this case means not only the actual seller but includes any person
who is in the position of a seller, for example, an agent of the seller to whom the bill
of lading has been endorsed, or a consignor or agent who has himself paid , or is
directly responsible for, the price [Section 45 (2)].
4.3

RIGHTS OF AN UNPAID SELLER

The rights of an unpaid seller can broadly be discussed under the two heads:(l) rights
against the goods; and (2) rights against the buyer personally.
1. The rights against the goods are as follows:
a) Where the property in goods has passed to the buyer:
i) Right of lien;
ii) Right of stoppage of goods-in-transit; and
iii) Right of resale.
b) Where the property in goods has not yet passed to the buyer, he has an
additional right of withholding delivery.
2. The tights against the buyerpersonally as follows:
i) Right to file a suit fix price;
ii) Right to file a suit for damages;
iii) Right to file a suit for interest.
Look at Figure 4.1. It gives a complete picture of the various rights of an unpaid
seller.
Figure 4.1
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Let us now discuss these rights in detail.
4.4

RIGHTS AGAINST THE GOODS

4.4.1 Where the Property in the Goods has Passed to the Buyer
As stated earlier the rights of an unpaid seller when the property in the goods has
passed to buyer are as follows:
4.4.1.1 Right of Lien
You have learnt in Unit 10 that the term 'lien' means to 'retain possession' of the
goods until charges due in respect of the goods are paid or tendered. The right of lien
is a possessory right and can be exercised by the unpaid seller only when the goods
are in his possession. An unpaid seller has the right of lien over the goods until the
full price is paid or tendered.
According to Section 47(1) of the Sale of Goods Act, "the unpaid seller of goods who
is in possession of them, is entitled to retain possession of them until payment or
tender of the price in the following cases, namely:
a) where the goods have been sold without any stipulation as to credit;
b) where the goods have been sold on credit, but the term of credit has expired;
c) where the buyer becomes insolvent."
Thus, it is clear that the unpaid seller can exercise his right of lien on goods only
when the goods are in his actual possession. For exercising this right of lien, transfer
of property, title or ownership is immaterial. The unpaid seller may exercise his right
of lien notwithstanding that he is in possession of the goods as agent or bailee for the
buyer [Section 47(2)]. Right of lien is not affected even where the seller has delivered
to the buyer, the documents of title to the goods such as bill of lading or any other
type of delivery: order provided the goods are in his possession. For example; A sold
certain goods to B for Rs. 5,000 and allowed him to pay the price within one month,
B becomes insolvent during this period of credit. A, the unpaid seller can exercise his
right of lien.
You should note that the term 'insolvent' in the Sale of Goods Act means "a person
who has ceased to pay his debts in the ordinary course of business, or cannotpay his
debts as they became due, whether he has committed, an act of insolvency or not
[Section 2 (8)]".
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Roles regarding right of lien : The important legal provisions' in connection with the
exercise of right of lien are as following:
i)

The goods must be in actual possession of the seller. Once the possession is lost,
the lien is also lost.
ii) When the goods have not been sold on credit and the buyer fails to pay the full
price, right of lien can be exercised.
iii) When the goods have been sold on credit and the credit period has expired, lien
can be exercised.
iv) When the buyer becomes insolvent, the seller can retain possession over the
goods.
v) The right of lien can be exercised even if the goods are in the possession of the
seller in any other capacity, such as a bailee or agent.
vi) In case the documents of title have been delivered but the goods are in the actual
possession of the seller, the right of lien can be exercised.
vii) The right of lien can be exercised only for the price and not for any other
expenses, e.g., godown charges, interest, etc.
viii) The right of lien is indivisible in nature. The seller may refuse to deliver a part of
the goods on payment of a proportionate part of the price by the buyer.
ix) Where an unpaid seller has made part delivery of the goods, he may exercise his
right of lien on the remainder, unless such part delivery has been made under
such circumstances as to show an agreement to waive the lien (Section 48). In
simple words, where part delivery is intended as delivery of the whole, right of
lien is lost.
x) The right of lien can be exercised even though the seller has 0btained.a decree
for the price of the goods [Section 49 (2)].
Termination of lien: You know that the right of lien depends upon the actual
possession of the goods. The unpaid seller's right of lien is lost in the following cases:
i)

When the goods are delivered to a carrier or other bailee for the purpose of
transmission to the buyer without reserving the right of disposal of the goods
[Section 49(l)(a)]. It isso because, the delivery to the carrier amounts to the
delivery to the buyer himself. For example; A sold machine to B for Rs. 20,000
and delivered the same to the railways for the purpose of transmission to the
buyer. The railway receipt was taken in the name of B and sent to B. Now, A
cannot exercise the right of lien.

ii)

When the buyer or his agent lawfully obtains possession of the goods [Section
49(1)(b)]. The possession by the buyer or his agent must be lawful.
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iii) When the seller waives his right of lien. This waiver may be express or implied.
Thus, when the seller extends the period of credit or when the seller agrees to a
sub-sale by the buyer, there is an implied waiver.
iv) When the buyer tenders the price, but the seller refuses to accept it, the right of
lien is lost.
v)

Where the buyer disposes of the goods by sale or in any other manner and the
seller assents there to Section 53(1).

vi) Were a document of title to goods has been lawfully issued to the buyer and he
transfers the documents to an innocent purchaser, who takes them for
consideration and in good faith and the seller has assented to it Section 53(1),
right of lien is not lost by obtaining a decree,
Where, however, the property in goods has not passed to the buyer, the question of
exercising the right of Lien does not arise. In such a situation the unpaid seller has the
right to withhold the delivery of the goods.
Check Your Progress A
1. Define an unpaid seller.
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
2. State the rights of an unpaid seller against goods.
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
3. When is the right of lien lost?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
4. State whether the following statements are True or False.
i)
ii)
iii)
iv)

The right if lien of an unpaid seller depends solely on the possession of
goods.
The right of lien can be exercised for the non-payment of the price of goods
and other charges.
The right of lien can be exercised when goods have been sold on credit and
the period of credit has expired.
An unpaid seller can refuse to deliver the goods even where the documents
of title have been delivered but the goods are still in his possession.
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v)

The right of lien is lost when the unpaid seller obtains a decree for the price
of' the goods.
vi) The lien is not lost even when the buyer or his agent lawfully obtains
possession of the goods.
vii) The right of lien cannot be exercised on the goods repossessed after sale.
viii) In case of part delivery, the unpaid seller can exercise his right of lien over
the remainder.
ix) The fights of an unpaid seller arise by implication of law.
4.4.1.2 Right of Stoppage of Goods in Transit
You learnt that when the unpaid seller parts with the possession of the goods, the
right of lien is lost. If after delivering the goods to the carrier, the buyer becomes
insolvent, the seller has got another right i.e. to stop the goods-in-transit. He can
prevent the goods from being delivered lo the buyer or to his agent. The right of
stoppage in transit simply means the right of stopping the goods while they are in
transit. This right arises only when the lien is lost. In this sense it is said that the tight
of stoppage in transit is an extension of the right of lien. By exercising this right, the
unpaid seller regains possession over the goods.
According to Section 50 of the Act, "Subject to the provisions of this Act, when the
buyer ofgoods becomes insolvent, the unpaid seller who has parted with the
possession of the goods, has the right of stopping them in transit, that is to say, he
may resume possession of the goods as long as they are in the course of transit, and
may retain them until payment or tender of the price."
On analyzing the above provision, you will notice that the right of stoppage-in-transit
Fan only be exercised in the following cases:
i) The seller must be unpaid;
ii) The property in goods must have passed to the buyer;
iii) The goods must be in the course of transit i.e., the goods are neither in the
possession of the seller nor in the possession of the buyer or his agent;
iv) The buyer of the goods has become insolvent; and
v) The goods-in-transit can be stopped only for the payment of the price of the
goods.
Duration of transit: As you have learnt that the goods can be stopped only when they
are in the course of transit. Now the question arises as to how long and up to whatthe
goods can be said to be in transit? In simple words, it can be said that the goods are
deemed to be in transit when they are neither in the possession of the seller nor in the
possession of the buyer, but they are in the possession of a carrier who is holding
them in his own name for the purpose of transmission to the buyer.
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If the carrier is holding the goods as an agent for the seller, there is no question of
exercising the right of stoppage-in-transit because the seller can exercise lien over
them. In case the carrier is holding the goods as an agent of the buyer, the seller
cannot exercise the right of stoppage in transit, because the delivery to the carrier
amounts to delivery to the buyer.
Section 51(1) of the Sale of Goods Act, explains the duration of transit, It provides
that "goods are deemed to be in the course of transit from the time when they are
delivered to a carrier or other bailee for the purpose of transmission to the buyer, until
the buyer or his agent takes delivery of them from such carrier or other bailee" From
this provision it becomes very clear that the goods are said to be in transit when they
are in possession of the carrier who is acting as an independent person. However, the
transit does not mean that the goods should be actually moving.
Sometimes, the buyer asks the seller to deliver the goods at a different place other
than the agreed one, the goods are in transit until they are received by the buyer or his
agent at that place. Similarly if the goods are rejected by the buyer and they are in the
possession of the carrier, the transit is not deemed to be at an end, even if the seller
had refused to receive them back [Section 5 1(4)].
Termination of transit: You know that the unpaid seller can stop the goods while they
are in transit. In other words, this right will be lost when transit ends. Let us now
study the cases when the transit comes to an end. Transit comes to an end in the
following circumstances:
i)

Buyer taking the delivery: Once the goods reach the hands of the buyer or his
agent the transit comes to an end. Sometimes, the buyer or his agent obtains
delivery of goods before their arrival at the appointed destination, the transit is at
an end [Section 51 (2)]. For example, A of Delhi sold certain goods to B of
Bombay. The goods reach Bombay and the buyer, after taking the delivery of the
goods, was loading them in his truck. Though the truck was still in the premises
of station, the transit has ended because B has taken the delivery.

ii)

Carrier's acknowledgement to the buyer: If, after the arrival of the goods at the
appointed destination, the carrier or bailee acknowledges to the buyer or his
agent, that he holds the goods on his behalf, the transit ends. It should be noted
that this acknowledgement must be in clear terms. It is immaterial that a further
destination of the goods was indicated by the buyer. Thus, in the above example,
B went to the railway authorities and after presenting the railway receipt, told :
them that he would collect the goods within a week. In the meanwhile, B
becomes insolvent and A wants to stop the goods. A will not succeed since the
transit came to an end when the railway authorities agreed to keep the goods on
behalf of B.
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iii) Carriers wrongful refusal to deliver the goods to the buyer: Where the carrier or
bailee wrongfully refuses to deliver the goods to the buyer or his agent, the
transit is deemed to be at an end [Sec. 51(6)]. Here, it should be noted that the
transit will come to an end only when the carriers refusal is wrongful.
iv) Delivery to the ship: When the goods are delivered to a ship, the question arises
whether the transit ends or not. The answer to this question depends on the
circumstances of each case. If the ship is chartered by the buyer, i.e., the buyer is
the owner of the ship, the transit ends as soon as the goods are loaded on the
ship. On the other hand, if the carrier is acting independently, the transit
continues.
v)

Part delivery of goods: Where part delivery of the goods has been made to the
buyer or his agent, the remainder of the goods may be stopped in transit, unless
such part delivery has been given in such circumstances as to show an agreement
to give up possession of the whole of the goods [Section 51(7)].

vi) How stoppage in transit is effected: The unpaid seller mayexercise his right of
stoppage in transit either: (a) by taking actual possession of the goods; or (b) by
giving notice of his claim to the carrier in whose possession the goods are
[Section 52(1)]. Such notice may be given either to the person in actual
possession of the goods or to his principal. In case the notice is given to the
principal, to be effective, it must be given at such time and in such circumstances
that the principal, by the exercise of reasonable diligence, may communicate it to
his servant or agent in time to prevent a delivery to the buyer [Section 52(1)]. In
other words, the notice to the principal shall be effective only, if there is
sufficient reasonable time with him to further pass on the information to his
agent. The notice need not necessarily be in writing and no particular form for it
is laid down. All that is required is to give a clear notice to the principal or
carrier not to deliver the goods to the buyer and it must reach the carrier before
he delivers the goods to the buyer.
When the carrier or the bailee who is in possession of goods receives such a notice
from the seller, it becomes his duty to re-deliver the goods to, or according to the
directions of the seller. The expenses of such re-delivery shall be borne by the seller
[Sec.52(2)]. If the carrier, after receiving notice, delivers the goods to the buyer or his
agent, he shall be liable to the seller for conversion.
Distinction Between Lien and Stoppage-in-Transit
You have learnt that both these rights can be exercised when the property in goods
has passed to the buyer and the buyer has not yet paid the price in full. Though the
two rights are similar in these respects, there are some important differences between
the two, they are as follows:
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From the above you must have noted that the right of stoppage in transit commences
from the time when the seller delivers the goods to an independent carrier or bailee, in
this sense the right of stoppage in transit begins when the right of lien ends. It is
because of this it issaid that the right of lien ends. It is because of this it is said that
the right of stoppage in transit is an extension of the right of lien.
Effect of Sub-Sale or Pledge by Buyer
You have earlier read the general rule of law is that the right of lien or stoppage in
transit of the unpaid seller is not affected by a sub-sale, pledge or other disposition of
the goods by the buyer unless the seller had agreed to such a sale, etc.[Section 53(1)].
For example, A sold certain goods to B of Bombay and the goods are handed over to
railways for transmission to B. In the meantime B sold these goods to C for
consideration. B becomes insolvent A can still exercise his right of stoppage in
transit.
But there are two exceptions to this general rule when the right of lien and stoppage
in transit are affected by a sub-sale, pledge or other disposition of the goods. These
exceptions are:
i)

Seller's consent: In case the sub-sale or other disposition by the buyer has been
done with the consent of the seller, the unpaid seller cannot exercise lien or
stoppage in transit. In a case of Knights v. Wiffen, A soldto B, 80 mounds of
grain out of his granary. B then sold (out of these 80 mounds) 60 mounds to C. A
told C that the grain would be delivered to him in due course. B then became
insolvent. A's right against 60 mounds is lost since Arecognised the title of C, the
sub-buyer.

ii)

Transfer of documents of title: Where a document of title to goods (bill of lading
or railway receipt) has been issued or lawfully transferred to any person as a
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buyer, and the buyer transfers the document to a purchaser who buys them in
good faith and for valuable consideration, then the unpaid seller's right of lien or
stoppage in transit would come to an end, if the transfer by buyer to the
purchaser is by way of sale. For example, A sold certain goods to and set the
railway receipt to B. B, before making the, payment of the goods transferred the
railway receipt to C for valuable consideration. C buys the goods in good faith. B
becomes insolvent. A's right to stop the goods in transit is defeated and C shall
get a good title.
Section 53(2) further provides that if such transfer of documents of tide is by
way of pledge, then the unpaid seller's rights are not completely defeated but he
can exercise these rights subject to the rights of the pledge. For example, A sold
certain goods to B and sent the railway receipt to B. Without paying for the
goods, B pledged the railway receipt with C as a security for a loan of Rs 10,000.
Thereafter, B became insolvent. Here, A can get back the railway receipt after
paying Rs 10,000 to C.
Check Your Progress B
1. When can the goods be stopped-in-transit?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
2. When are the goods deemed to be in transit?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
3. How is stoppage in transit effected?
…………………………………………………………………………………………..
……………………………………………………………………………………..……
…………………………………………………………………………………………..
4. Fill in the blanks
i) An unpaid seller can exercise the right of lien only when he is in actual
possession of................
ii) The right of lien is lost when ............... over the goods is lost.
iii) An unpaid seller can stop the goods in transit when................
iv) Transit comes to an end when............................
v) Notice of stoppage in transit can be given either to................
vi) If after receiving the notice to stop the goods in transit, the carrier delivers
them to the buyer, the carrier shall be liable to................
5. State whether the following statements are True or False.
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i)

The right 'of stoppage in transit commences only when the right of lien is
lost.
ii) An unpaid seller can exercise the right of stoppage in transit when the carrier
holds the goods as seller's agent.
iii) Transit comes to an end where the carrier wrongfully refuses to deliver the
goods to the buyer or his agent.
iv) Transit does not come to an end when goods are delivered to a ship chattered
by the buyer.
v) When the unpaid seller gives his consent to the sale by the buyer, the right of
stoppage in transit is lost.
vi) Where part delivery has been made, the seller may stop the remainder unless
the part delivery shows an intention to give up the possession of the whole.
4.4.1.3 Right of Resale
You have learnt the two important rights of an unpaid seller against the goods,
namely, the right of lien and the right of stoppage in transit. After exercising any of
these rights, the seller again gets the possession of the goods which have already been
sold by him. Now a question arises as to how long the unpaid seller should wait for
the buyer to pay the price and take the delivery of the goods. This question becomes
more important in case where the goods are of a perishable nature. Therefore, the
unpaid seller has been given another right, and that is, the right to resell the goods.
You should note that without this right, the first two rights would become
meaningless or burdensome for the seller, for without this right the seller shall have to
keep the goods with him.
An unpaid seller who is in possession of the goods can resellthem under the following
circumstances:
a) Where the goods are perishable: The unpaid seller can in such a cases sell the
goods without any notice to the buyer. The word 'perishable' does not only mean
physical deterioration, it also includes commercially perishable goods. The unpaid
seller can resell such goods after the expiry of reasonable time. What is
reasonable time is a question of fact depending on the facts of such ease.
b) Where the seller expressly reserves a right of resale: In case where the seller
expressly reserves right of resale if the buyer commits a default in making the
payment, the unpaid seller may resell the goods. The consequence of this resale
will be that the original contract of sale will be rescinded but without defeating
unpaid seller's right to claim damages Section 544).
c) Where the unpaid seller has given a notice to the buyer about his intention to
resell and the buyer does not pay or tender the price within a reasonable time.
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If on such resale, the unpaid seller fails to realise the amount which he would have
otherwise recovered as price from the original buyer i.e. If there is some loss to the
seller, he is entitled to recover this loss from the original buyer. But if there is some
profit or surplus on resale, the seller is entitled to keep it with himself, because the
buyer cannot be allowed to take advantage of his own wrong i.e., breach of contract.
Notice of Resale: Except in cases of perishable goods and where the seller expressly
reserves the right of resale, a reasonable notice to the buyer must be given that he
(unpaid-seller) intends to resell the goods. This notice is necessary because of the
following two reasons:
i)
ii)

The buyer is given another opportunity to perform the contract, i.e., pay the price
and take the delivery of the goods.
If the buyer is still unable to pay, he can at least supervise the sale and see to it
that the goods are sold at a proper price. In this way the buyer can minimise his
liability to the seller.

If the unpaid seller fails to give such a notice and resells the goods he cannot claim
the loss on such resale from the buyer and in case there is any surplus or profit on
such-resale, he cannot keep it, he will have to give it to the original buyer. However,
the buyer (who buys in case of resale) shall get good title to the goods against the
original buyer, notwithstanding that no notice of resale has been given to the original
buyer [Section 54(3)],
It should, however be noted that if the buyer had paid some money, by way of
advance or deposit, then this amount can be claimed by him but subject to the seller's
claim for damages.
4.4.2 Where the Property in the Goods has notPassed to the Buyer
Where the property in goods has not passed to the buyer then the unpaid seller has, in
addition to other rights, right to withhold delivery of goods. This right is similar toand
is co-extensive with his rights of lien and stoppage in transit where the property has
passed to the buyer [Section 46(2)].
4.5

RIGHTS AGAINST THE BUYER PERSONALLY

You have studied the rights of an unpaid seller against the goods. In addition to those
rights, the seller has certain remedies against the buyer personally:These rights are as
follows:
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1. Suit for price: It is the legal duty of the buyer to pay the price of the goods,
where, under a contract of sale, the property in the goods has passed to the buyer
and the buyer wrongfully neglects or refuses to pay for the goods according to the
terms of the contract, the seller may sue him for the price of the goods [Section
55(1)].
Where the property in goods has not passed to the buyer, as a rule, the seller
cannot file a suit for the price; his only remedy is to claim damages. But Section 5
S(2) provides that if the contract of sale stipulates the payment of the price on a
certain day irrespective of delivery and tile buyer wrongfully neglects or refuses
to pay such price, the seller may sue him for the price although the property in
goods has not passed. Thus, you see that transfer of ownership is immaterial.
For example, A sold certain goods to B for Rs 10,000 and the price was agreed to
be paid after ten days of the contract. B fails to pay the price on the agreed day. A
can file a suit for price against B even though the goods have not been delivered
or the property in goods has not been transferred to B.
2. Suit for damages for non-acceptance: Sometimes, the seller is readyand willing
to deliver the goods to the buyer but the buyer refuses to accept them. In such
cases, if the buyer wrongfully neglects or refuses to accept and pay for the goods,
the seller may sue him for damages for non-acceptance. What shall be the amount
of damages is to be determined in accordance with the provisions laid down in
Section 73 of the Indian Contract Act (Please refer to Unit 8 of Block
3. Suit for interest: When under a contract of sale, the seller tenders the goods to
the buyer and the buyer wrongfully refuses or neglects to accept and pay the
price, the seller has a further right to claim interest on the amount of the price.
The interest may be calculated from the date of the tender of the goods or from
the date on which the price was payable. The unpaid seller can claim interest only
when he can recover the price, i.e., if the seller's remedy is to claim damage, then
he cannot claim interest. The rate of interest to be awarded is at the discretion of
the court.
4.6

RIGHTS OF THE BUYER

So far we have discussed the rights of the seller. But there are certain rights of the
buyer as well in case there is a breach of contract by the seller. The buyer has the
following rights:
1. Suit for damages for non-de1ivey:When the buyer is ready and willing to take
the delivery of the goods but the seller wrongfully neglects or refuse to deliver the
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goods to the buyer, in such cases the buyer may sue the seller for damages for
non-delivery (Section 57).
2. Suit for specific performance:In a contract of sale of ascertained or specific
goods, if the seller fails to deliver the goods, the buyer may file a suit for specific
performance. The court may then order for the specific performance. The court
shall pass such order in those cases only where the damages are not B suitable
remedy or the goods are of a unique nature. For example, A agreed to sell a rare
painting to B for Rs. 20,000. Later on A refused to perform his promise. B may
ask the court for granting an order directing A to specifically perform his promise.
3. Suit for breach of warranty:Where there is a breach of warranty by the seller, or
in case where the breach of condition on the part of the seller is to be treated as a
breach of warranty, the buyer can claim damages from the seller for such breach.
If the buyer has already paid the price, his only remedy is to sue for damages.
4. Repudiation of contract before due date: Just as the seller has a right against
the buyer, the buyer also has a similar right against the seller. Thus, if the seller
repudiates the contract, the buyer has the option to treat the contract as repudiated
and claim damages or he may keep the contract open till the date of delivery of
goods.
5. Suit for interest:If the price has already been paid by the buyer and the seller
fails to deliver the goods on due date, the buyer has a right to sue for interest on
the amount of the price. The interest will be calculated from the date on which the
price was paid. But, you must remember that the buyer can claim interest only
when he has a right to recover the price, is., he cannot claim interest when his
only remedy is to claim damages.
4.7

AUCTION SALES

One of the method of selling the goods is to sell them by auction. Auction sale
meansa public sale where intending buyers assemble at one place and offer the price
at which they are ready to buy the goods. The offer of the price is known as 'bid' and
the person making the bid is known as the 'bidder'. The owner of the goods may
himself sell them by auction or appoints an 'auctioneer' to sell the goods on his behalf.
The relationship between the owner of the goods and the auctioneer is that of the
principal and agent. In an auction, as a rule, the goods are sold to the highest bidder.
When goods are to be sold by auction, the auctioneer gives wide publicity regarding
the time, date and place of sale. The bidders are also given an opportunity to inspect
the goods. As you have already learnt in Unit 2 (offer and acceptance) an
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advertisement to sell goods by auction is not an offer to sell but it is simply an
invitation to the public to make offers. The auctioneer is not bound to sell the goods
on the date, time and place announced earlier, he can cancel or postpone the sale and
the intending buyers have no right to sue the auctioneer since it was only an invitation
and not an offer to the public.
The various rules regarding auction sales are given in Section 64 of the Sale of Goods
Act, they are as follows:
i)
Where the 'goods are put up for sale in lots, each lot is prima faciedeemed to be
the subject of a separate contract of sale [Section 64(1)].
ii)

The sale is complete when the auctioneer announces its completion by the fall
of the hammer or in other customary manner, for example, by saying "one, two
and three" or by shouting "going, going, gone” etc.

iii)

When the auctioneer announces the completion of the sale, the sale is complete
and the property in goods passes; immediately to the buyer.

iv)

Since offers are invited from the public, before the sale is completed, the
bidders have a right to withdraw their bid (offer). Until the announcement of the
completion of sale is made, any bidder may retract his bid [Section 64(2)].

v)

A right to bid may be reserved expressly by or on behalf of the seller, and where
such tight is expressly reserved, the seller or any one person on his behalf, may
bid at the auction [Section 64(3)]. This right is given to the seller so that he can
protect his interests in case the buyers agree not to outbid each other. Here it
should be noted that the seller can appoint only one person to bid on his behalf.
If more than one person is appointed, then it amounts-to fraud and sale is
voidable at the option of the buyer.

vi)

Where the sale is not notified to be subject to a right to bid on behalf of the
seller, it shall not be lawful for the seller himself to bid himself at such sale or to
employ any such person on his behalf or for the auctioneer knowingly to accept
the bid from such person. Any sale contravening this rule may be treated as
fraudulent by the buyer [Section 64(4)].

vii) It is quite usual for the auctioneer to announce a 'reserve' price. It is the price
below which the auctioneer will not sell. Such a reserve price is fixed by the
seller to protect himself from selling the goods at a very low price. .Thus, if the
highest bid is below the reserve price, the auctioneer by mistake, accepts the bid
which is below the reserve price, he can refuse to deliver the goods.
You may note that even where a reserve price is not notified, if the auctioneer
feels that the price offered is not upto his expectation, he can refuse to accept
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the highest bid. This is possible because 'bid' is only an offer which may or may
not be accepted by the auctioneer.
viii) If the seller makes use of pretended bidding to raise the price, the sale is
voidable at the option of the buyer [Section 64(6)].
ix)

An agreement between the bidders not to bid against each other is called the
'knock-out' agreement. Such an agreement is made to avoid competition among
themselves. These bidders agree that only one of them will bid, and anything
obtained by him shall be shared privately. Knock-out agreements are valid and
not illegal. However, if the intention of the parties to the agreement is to defraud
a third party, such an agreement shall be termed as 'illegal'.

x)

Damping is an unlawful act intended to discourage the bidders from bidding.
This is done by pointing out 'defects' in the goods or scaring them away so that
may not participate in the auction. Damping is highly undesirable and is illegal.

xi)

Puffers are persons employed by the seller for the purpose of raising the price.
A puffer has no intention to buy the goods. The seller can appoint only one
puffer and not more.

Check Your Progress C
1. When can an unpaid seller resell the goods?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
2. Why is it necessary to give a notice for resale to the buyer?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
3. Is the unpaid seller bound to return the surplus realised on resale of goods?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
4. What is an auction sale?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
5. What is a knock-out agreement?
…………………………………………………………………………………………
…………………………………………………………………………………………
…………………………………………………………………………………………
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6. State whether the following statements are True or False.
i)
An unpaid seller is bound to resell the goods.
ii) In case of perishable goods, the unpaid seller can resell them without giving
any notice to the buyer.
iii) Where a notice of resale has been given to the buyer if there is loss on
resale, the unpaid seller can recover it from the buyer.
iv) Where the seller has expressly reserved the right of resale, the unpaid seller
need hot give any notice of resale to the buyer.
v) If notice of resale is not given, the title of the buyer shall be affected.
vi) Sale by auction is complete when the auctioneer announces its completion
by the fall of hammer, or some other customary manner.
vii) A bidder cannot revoke his bid.
viii) In an auction sale, the seller has the right to fix a reserve price.
ix) Where the right to bid at an auction is expressly reserved by the seller, the
seller or any one person on his behalf may bid at the auction.
4.8

LET US SUM UP

An unpaid seller is one who has not received the full price or if the price is receivedin
the form of a negotiable instrument, it has been dishonoured. A seller who has been
partly paid is also an unpaid seller.
An unpaid seller has two rights - against the goods and against the buyer personally.
Against Good
i)

Lien: He has a right to retain the possession of the gods until the price is
received. Even if part of the goods have been delivered, lien can be exercised on
the remaining goods. Lien is lost when possession of goods is lost.

ii)

Stoppage-in-transit: When the goods are delivered to a common carrier for
transmission to the buyer, and in the meantime the buyer becomes insolvent then
goods can be stopped in transit. Goods are said to be in transit from the moment
they are delivered to the carrier and they continue to be in transit till they are
delivered to the buyer or his agent. Transit is at an end when the goods are
delivered to the buyer or his agent or the carrier acknowledges to the buyer that
he is holding the goods on his behalf. For stopping the goods in transit,
reasonable notice shouldbe given either to the carrier or to his principal.

iii) Right of resale: An unpaid seller can resell the perishable goods without giving
any notice to the buyer, but in case of other goods a reasonable notice must be
given to the buyer before resale. After giving such a notice, if on resale there is
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some loss or deficiency, the seller can claim it from the buyer. But if there is
some surplus or profit on resale, the unpaid seller can retain it. If notice of resale
is not given, these rights are lost.
Against the buyer personally.
i)

Suit for the price: The unpaid seller can sue the buyer for the price where the
property in goods has passed to the buyer. Where the property in goods has not
yet passed, theseller can only claim damages.
ii) Suit for damages: Where the buyer wrongfully refuses to accept and pay for the
goods, the seller may sue him for damages.
iii) Suit for interest: The seller can also claim interest on the price from the date of
default.
In an auction sale the goods are put up for sale and bids are invited from the public,
Auctioneer invites offers and intending buyers make the proposal for stating a price.
The goods are sold to the highest bidder. A bidder can revoke his bid before the
completion of sale. Auction sale is complete when the auctioneer announces its
completion. Once the sale is complete, the property in goods passes to the buyer
immediately. Sometimes the seller reserves the right to bid, then the seller or any one
person on his behalf can bid at the auction.
The auctioneer can notify the reserve price, below which the goods shall not be sold.
In an auction sale the auctioneer is not bound to accept the highest bid.
4.9

KEY WORDS

Auction: It is a public sale, where goods are sold usually to the highest bidder.
Bid: It is the price offered by the intended buyer.
Carrier: One to whom the goods are delivered for transportation to the buyer.
Damping: Any act by which the buyer is prevented from bidding or raising the price
at an auction sale.
Insolvent: A person who has ceased to pay his debts or one who cannot pay his debts
as they become due.
Knock-out agreement: An agreement among the bidders not to bid against each
other.
Lien: A right to retain possession of the goods until the amount due from another is
received. I
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Puffer: A person who is employed by the seller to raise the price and who has no
intention to buy the goods.
Reserve Price: The price below which the goods are not to be sold.
Transit: Transit means when the goods are neither in the possession of the seller nor
in the possession of the buyer but are with an independent carrier.
Unpaid seller: A seller who has not received the price in full, or the bill of exchange
or other negotiable instrument which was received has been dishonoured.

4.10

ANSWERS TO CHECK YOUR PROGRESS

A

4 i) True ii) False iii) True iv) True v) False vi) False vii) True viii) True
ix) True

B

4 i) goods, ii) possession, iii) the buyer becomes insolvent, iv) goods are
delivered to buyer or his agent, v) the carrier or his principal, vi) unpaid seller
for conversion

5

i) True, ii). False, iii) True, iv) False, v) True, vi) True

C

6 i) False ii) True iii) True iv) True v) False vi) True vii) False viii) True
ix) True

4.11

TERMINAL QUESTIONS / EXERCISES

1. Define an unpaid seller. What are his rights?
2. Explain the rights of an unpaid seller (i) against the goods and (ii) against the
buyer personally.
3. "Right of stoppage in transit is an extension of the right of lien". Comment.
4. Distinguish between the right of lien and stoppage-in-transit.
5. What is the effect of sub-sale or pledge on unpaid seller's right of lien and
stoppage in transit?
6. State the circumstances when the transit ends.
7. When can a seller resell the goods? Explain.
8. Explain in brief the rules applicable to an auction sale.
Answer the following problems, giving reasons:
i)
A sold some goods to B without any stipulation to deliver the goods until the
price is paid. Advise B.
(Hint: A is an unpaid seller, he can exercise right of lien. B can take the
delivery of goods only after making payment.)
80

ii)

A sells goods to B. B pays to A through a cheque. Before B could obtain the
delivery of goods, his cheque is dishonoured by the bank, A, therefore, refuses
to deliver the goods until paid. Is A's action justified?
(Hint: Yes, A's action is justified. A is an unpaid seller and he' can exercise his
rights of lien over the goods.)

iii)

Suresh sold fifty bags of rice to Mohan of Calcutta and sent the goods by
railways. The railway receipt duly endorsed in favour of Mohan was sent to
Mohan. When the goods reached Calcutta, Mohan asked the railways to carry
them to Durgapur. In the meantime Mohan became insolvent. Suresh asks the
railways to stop the goods. Will he succeed?
(Hint: No, Goods cannot be stopped because the transit came to an end when
the railways agreed to carry the goods to some other place at the request of
Mohan (Sec. 51(3).)

iv)

Avinash sells and consigns to Gopal goods worth Rs 20,000 on credit. Gopal
assigns the railway receipt to Kumar to borrow Rs 10,000 on the security of
railway receipt. Before the goods reach the destination Gopal becomes
insolvent. Avinash gives notice to stop the goods in transit but Kumar claims
them. Will Avinash succeed in stopping the goods?
(Hint: Yes, Avinash can stop the goods hut. subject to the pledge of Kumar
(Sec. 53).)

v)

Virender sells and consigns goods to Ashok. The price has not yet been paid.
Ashok becomes insolvent and while the goods are still in transit, Ashok
assigns the railway receipt for cash to Mohan who knows about the insolvency
of Ashok. Can Virender stop the goods in transit?
(Hint: Yes, Virender can stop the goods because Mohan has not acted in good
faith.)

vi)

Roshan sells to Rajesh a quantity of wheat lying in Roshan's warehouse. It is
agreed that Rajesh shall get one month's credit. Rajesh allows the wheat to
remain in Roshan's warehouse. Before the expiry of one month's credit Rajesh
becomes insolvent. Can Roshan refuse to deliver the wheat to the official
assignee?
(Hint: Yes, Roshan has the right of lien over the goods (Sec. 47.)

vii)

Amar of Delhi orders Basant of Bombay to deliver certain goods to him at
Delhi. Basantsentthe goods by railways. When the goods reach Delhi, the
railway officials inform Amar that the goods are lying at the station at Amar's
risk. Amar became insolvent in the meantime. Can Basant stop the goods in
transit?
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(Hint: No, Basant cannot stop the goods because the transit has come to an
end when the railways acknowledge to the buyer that the goods are lying at
Amar's risk (Sec. 5 1(3).)
viii)

Kranti sold certain furniture by an auction to Manohar. Manohar gave a
cheque for the price and took the delivery of furniture. One of the clauses of
the agreement was that the property in goods will not pass to the buyer until
the cheque was honoured. Manohar sold the furniture to Keshav, Kranti wants
the furniture back from Keshav. Will he succeed?
(Hint: No, sale is complete as the ownership has passed to the buyer. Keshav
gets a good title.)

ix)

Ashok made a bid for a steel almirah in an auction but withdrew the bid
before the fall of the hammer, one of the condition of the sale was "bid once
made cannot be withdrawn" and Ashok was aware of this condition.
Auctioneer sued Ashok for the price. Will he succeed?
(Hint: No, Ashok is not liable for the price, because he can withdraw hi bid
before the completion of sale. (Sec. 64(2).)

Note: These questions will help you to understand the unit better. Try to write
answers for them. But do not submit your answers to the University. These are for
your practice only.
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