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1.0

INTRODUCTION

The act was originally drafted in 1866 by the Indian Law Commission and introduced
in December 1867 in the Council and it was referred to a Select Committee. The draft
then modified several times and was introduced in the Council and was passed into
law in 1881being the Negotiable Instruments Act, 1881. Subsequent amendments
were then implemented from time to time.The Negotiable Instruments Act was
enacted, in India, in 1881.The Act operates subject to the provisions of Sections 31
and 32 of the Reserve Bank of India Act, 1934. Section 31 of the Reserve Bank of
India Act provides that no person in India other than the Bank or as expressly
authorised by this Act, the Central Government shall draw, accept, make or issue any
bill of exchange, hundi, promissory note or engagement for the payment of money
payable to bearer on demand. Negotiable instrument means a promissory note or bill
of exchange or cheque payable either to order or to the bearer. An instrument, the
property in which is acquired by anyone, who takes it bonafide and for value
notwithstanding any defect in the title of any prior party is known as a negotiable
instrument.
1.1

UNIT OBJECTIVES

After completing this unit, students will be able to:
 Understand the characteristics and presumptions of the negotiable instruments
 Know the meaning of promissory note, bill of exchange and cheques
 Explain the classification of negotiable instruments
 Get familiar with the endorsement
 Understand the meaning of crossing of bills
 Discuss the discharge of a negotiable instrument
1.2

CHARACTERISTICS OF A NEGOTIABLE INSTRUMENT

The important characteristics of the negotiable instrument are as follows:
1. Negotiable instrument must be payable either to order or to bearer.
2. Negotiable instruments are freely transferable form one person to another.
3. It is transferable infinitum (i.e., indefinitely), it means it can be transferred for any
number of times.
4. The holder in due course gets a good title to negotiable instrument even though
the title of transferor is defective.
5. The holder of the instrument is presumed to the owner of the property contained
in it.
6. A negotiable instrument may name more than one payee, jointly or alternatively.
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1.3

PRESUMPTIONS AS TO NEGOTIABLE INSTRUMENTS

Sections 118 and 119 of the Negotiable Instrument Act lay down certain
presumptions which the court presumes in regard to negotiable instruments. In other
words these presumptions need not be proved as they are presumed to exist in every
negotiable instrument. Until the contrary is proved the following presumptions shall
be made in case of all negotiable instruments:
1. Of consideration: that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been accepted,
endorsed, negotiated or transferred, was accepted, endorsed, negotiated, or
transferred for consideration;
2. as to date: that every negotiable instrument bearing a date was made or drawn on
such date;
3. as to time of acceptance: that every accepted bill of exchange was accepted
within a reasonable time after its date and before its maturity;
4. as to time of transfer: that every transfer of a negotiable instrument was made
before its maturity;
5. as to order of endorsements: that the endorsement appearing upon a negotiable
instrument were made in the order in which they appear thereon;
6. as to stamp: that a lost promissory note, bill of exchange or cheque was duly
stamped;
7. that holder is a holder in due course: that the holder of a negotiable instrument
is a holder in due course provided that, where the instrument has been obtained
from its lawful owner, or from any person in lawful custody thereof, by means of
an offence or fraud, or has been obtained from the maker or acceptor thereof by
means of an offence or fraud, or for unlawful consideration, the burden of proving
that the holder is a holder in due course lies upon him.
1.4

PROMISSORY NOTE - SECTION 4

Section 4 of the Act defines, “A promissory note is an instrument in writing (not
being a bank-note or a currency note) containing an unconditional undertaking,
signed by the maker, to pay a certain sum of money to or to the order of a certain
person, or to the bearer of the instruments.”
1.4.1 Essential characteristics of a Promissory Note
To be a promissory note, an instrument must possess the following essentials:
1. Must be in writing: A mere verbal promise to pay is not a promissory note. The
method of writing (either in ink or pencil or printing, etc.) is unimportant, but it
must be in any form that cannot be altered easily.
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2. Must certainly an express promise or clear understanding to pay: There must
be an express undertaking to pay. A mere acknowledgment is not enough. The
following are not promissory notes as there is no promise to pay.
Example: „Mr. B. I OWE YOU Rs. 10,000‟. There is no promise to pay and
therefore this is not a valid promissory note.
3. Must be unconditional: A conditional undertaking destroys the negotiable
character of an otherwise negotiable instrument. Therefore, the promise to pay
must not depend upon the happening of some outside contingency or event. It
must be payable absolutely.
4. Signed by the maker: The person who promises to pay must sign the instrument
even though it might have not been written by the promisor himself. There are no
restrictions regarding the form or place of signatures in the instrument. It may be
in any part of the instrument. It may be in pencil or ink, a thumb mark or initials.
5. Must be certain: The note self must show clearly who the person is agreeing to
undertake the liability to pay the amount. In case a person signs in an assumed
name, he is liable as a maker because a maker is taken as certain if from his
description sufficient indication follows about his identity. In case two or more
persons promise to pay, they may bind themselves jointly or jointly and severally,
but their liability cannot be in the alternative.
6. The payee must be certain: The instrument must point out with certainty the
person to whom the promise has been made. The payee may be ascertained by
name or by designation.
7. The promise should be to pay money and money only: Money means legal
tender money and not old and rare coins. A promise to deliver paddy either in the
alternative or in addition to money does not constitute a promissory note.
8. The amount should be certain: One of the important characteristics of a
promissory note is certainty- not only regarding the person to whom or by whom
payment is to be made but also regarding the amount.
1.5

BILL OF EXCHANGE - SECTION 5

According to the Negotiable Instruments Act, 1881, a bill of exchange is defined as
an instrument in writing containing an unconditional order, signed by the maker,
directing a certain person to pay a certain sum of money only to, or to the order of a
certain person or to the bearer of the instrument.
Examples:
1. „A‟ wrote and signed an instrument ordering „B‟ to pay Rs 500 to „C‟ this is a bill
of exchange.
2. „On demand pay to „A‟ or order the sum of Rs. 500 for value received‟.
The following are the features of a bill of exchange:
1. It is an order to make payment.
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2.
3.
4.
5.
6.
7.

The order to make payment is unconditional.
The maker of the bill of exchange must sign it.
The payment to be made must be certain.
The date on which payment is made must also be certain.
The bill of exchange must be payable to a certain person.
The amount mentioned in the bill of exchange is payable either on demand or on
the expiry of a fixed period of time.
8. It must be stamped as per the requirement of law.
According to the Negotiable Instruments Act, A bill of exchange is generally drawn
by the creditor on his debtor. It has to be accepted by the drawee (debtor) or someone
on his behalf. It is just a draft till it is acceptance.
The person who draws or makes the bill is known as the drawer. His liability is
secondary and conditional. The person on whom the bill is drawn is called the
drawee. On the acceptance of the bill, the drawee is called as the acceptor. He
becomes liable for the payment of the bill and his liability is primary and
unconditional. The person to whom the money is to be paid is known as the payee.
1.6

CHEQUE - SECTION 6

A cheque is a bill of exchange, drawn on a specified banker and it includes „the
electronic image of truncated cheque‟ and „a cheque in electronic form‟. The cheque
is always payable on demand. A cheque must contain all the characteristics of a bill
of exchange. The essentials characteristics of a cheque can be summarized as under
1.
2.
3.
4.
5.
6.
7.
8.
9.

It must be in writing.
It must contain an express order to pay.
The order to pay must be definite and unconditional.
It must be signed by the drawer.
The sum contained in the order must be certain.
The order must be to pay money only.
Drawer, drawee and payee must be certain.
It is always drawn upon a specified banker.
It is always payable on demand.

A cheque does not require stamping or acceptance. The person, who draws or makes
the cheque is called as drawer. His liability is primary and conditional. The bank on
whom, the cheque is drawn is called as drawee. The bank makes the payment of the
cheque. The person to whom money is to be paid is called as payee. The payee may
be the drawer him-self or a third party. A cheque is usually valid for 6 months.
However, it is not invalid if it is post-dated or antedated.
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1.6.1 Truncated Cheque
A truncated cheque means a cheque which is truncated during the course of a clearing
cycle either by the clearing house or bank whether paying or receiving payment
immediately on generation of an electronic image for transmission, substituting the
further physical movement of the cheque in writing.
1.6.2 Cheque in electronic form
A cheque in electronic form means a cheque which contains the exact mirror image of
paper cheque and is generated, written and signed in secure system, ensuring the
minimum safety standards with the use of digital signature (with or without biometric
signature) and asymmetric crypto system.
1.6.3 Presentment of truncated cheque
In case of and reasonable suspicion about the genuineness of the electronic image of a
truncated cheque (e.g., suspicion as to fraud, forgery, tampering or destruction of the
instrument), the paying banker is entitled to demand any further information
regarding the truncated cheque. The payee banker can also demand the presentment
of truncated cheque itself for verification.
1.7

DISTINCTION BETWEEN BILL OF EXCHANGE AND CHEQUE
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1.8

CAPACITY OF A PERSON TO BE A PARTY TO NEGOTIABLE
INSTRUMENT

Every person capable of contracting, according to the law to which he is subject, may
bind himself and be bound by the making, drawing, acceptance, endorsement,
delivery and negotiation of a promissory note, bill of exchange or cheque.
A minor may draw, endorse, deliver and negotiate such instruments so as to bind all
parties except himself. Nothing herein contained shall be deemed to empower a
corporation to make, indorse or accept such instruments except in cases in which,
under the law for the time being in force, they are so empowered.
An agent who signs in his name on a promissory note, bill of exchange or cheque
without indicating thereon that he signs as an agent will be personally liable on
instrument.
1.9

CLASSIFICATION OF NEGOTIABLE INSTRUMENTS

Negotiable instruments may be classified as follows:
1.9.1 Order instrument – Section 13
The negotiable instrument is payable to order
1. Which is payable to a particular person.
2. Which is payable to a particular person or his order.
3. Which is payable to the order of a particular person.
1.9.2 Bearer instrument
The negotiable instrument is payable to bearer when
1. It is expressed to be payable to bearer.
2. The last endorsement is in blank.
A promissory note cannot be payable to bearer. The bill of exchange cannot be made
payable to bearer on demand.
1.9.3 Demand instrument- Sections 19-21
The negotiable instrument, on which time for payment is not specified, is an
instrument payable on demand. The negotiable instrument which is expressed to be
payable on demand is also demand instrument.
A cheque is always payable on demand. A demand instrument may be presented for
payment at any-time. The demand instrument is not entitled to any days of grace.
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1.9.4 Time instrument
An instrument in which the time for payment is specified is known as time
instrument. The time instrument may be payable
1. On a specified day or
2. After a specified period or
3. Certain period after sight or
4. On the happening of an event which is certain to happen.
1.9.5 Inland instrument- Section 11
A negotiable instrument is an inland instrument if it is
1. Drawn or made in India.
2. Payable in India or is drawn on a person resident in India.
Example: A bill drawn in India payable in Japan, upon a person in India is an inland
instrument.
1.9.6 Foreign instrument- Section 12
The negotiable instrument which is not an inland instrument is called as foreign
instrument. The foreign instrument must be drawn outside India and made payable
outside or inside India.
1.9.7 Ambiguous instrument- Section 17
An ambiguous instrument means an instrument which can be constructed either as a
promissory note or bill of exchange. Once the option is exercised, the instrument shall
be treated accordingly.
1.9.8 Accommodation bill
An accommodation bill means a bill which is drawn accepted without consideration.
The person who becomes the holder of such a bill of good faith and for consideration
after maturity may recover the amount from anyparty.
1.9.9 Fictitious bill
A factitious bill is a bill in which the name of the drawer or the payee or both is
fictitious.
1.9.10 Documentary bill
A documentary bill means a bill to which the documents of title of the goods are
attached.
1.9.11 Clean bill
A clean bill means a bill to which no document relating to the goods, is attached.
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1.10

INCOMPLETE INSTRUMENTS OR INCHOATE INSTRUMENTS SECTION 20

Where one person signs and delivers to another a paper stamped in accordance with
the law relating to negotiable instruments then in force in 1[India], and either wholly
blank or having written thereon an incomplete negotiable instrument, he therebygives
prima facie authority to the holder thereof to make or complete, as the case may be,
upon it a negotiable instrument, for any amount specified therein and not exceeding
the amount covered by the stamp. Such instrument is called as inchoate instrument.
The person so signing shall be liable upon such instrument, in the capacity in which
he signed the same, to any holder in due course for such amount; provided that no
person other than a holder in due course shall recover from the person delivering the
instrument anything in excess of the amount intended by him to be paid thereunder.
1.11

Maturity of a Negotiable Instrument - Sections 22-25

Cheques are always payable on demand but other instruments like bills and notes,
may be made payable on specified date or after specified time. Maturity of a
negotiable instrument means the date on which the negotiable instrument falls due for
payment. The negotiable instrument which is payable otherwise than on demand is
entitled to three days of grace.
1.11.1 Calculation of days

9

If the day of maturity of the negotiable instrument is a public holiday instrument is
payable immediately preceding business day. But if the day of maturity of the
negotiable instrument is an emergency or unforeseen public holiday, the instrument is
payable immediately on the succeeding business day.
Example:
1. A negotiable instrument, dated 29th January, 1878, is made payable at one month
after date. The instrument is at maturity on the 3rd day after the 28th February,
1878.
2. A negotiable instrument, dated 30th August, 1878, is made payable three months
after date. The instrument is at maturity on the 3rd December, 1878.
3. A promissory note or bill of exchange, dated 31st August, 1878, is made payable
three months after date. The instrument is at maturity on the 3rd December, 1878.
1.12

NEGOTIATION - SECTION 14

Negotiation of an instrument is the process by which the ownership of an instrument
is transferred from one person to another. According to Section 14 of the Act, when a
note, bill or cheque is transferred to any person, so as to constitute that person the
holder thereof, the instrument is said to be negotiated.A negotiable instrument can
also be transferred (by a separate deed of assignment); but in that case, the privileges
of negotiation will not be available to the assignee, i.e., he will not enjoy the rights of
a holder in due course. Two methods of the negotiation of instrument are follows:
1.12.1 Negotiation by delivery
A bearer instrument may be negotiated by delivery. The delivery must be voluntary.
Exception: A promissory note, bill of exchange or cheque delivered on condition that
it is not to take effect except in a certain event is not negotiable (except in the hands
of a holder for value without notice of the condition) unless such event happens.
1.12.2 Negotiation by endorsement and delivery
An order instrument can be negotiated only by way of endorsement and delivery.
1.13

ENDORSEMENT - SECTION 15 AND 16

The word „endorsement‟ in its literal sense means, writing on the back of an
instrument. But under the Negotiable Instruments Act it means, the writing of one‟s
name on the back of the instrument or any paper attached to it with the intention of
transferring the rights therein. Thus, endorsement is signing a negotiable instrument
for the purpose of negotiation. The person who effects an endorsement is called an
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„endorser‟, and the person to whom negotiable instrument is transferred by
endorsement is called the „endorsee‟.
The payee of an instrument is the rightful person to make the first endorsement.
Thereafter the instrument may be endorsed by any person who has become the holder
of the instrument. The maker or the drawer cannot endorse the instrument but if any
of them has become the holder thereof he may endorse the instrument. (Sec. 51). The
maker or drawer cannot endorse or negotiate an instrument unless he is in lawful
possession of instrument or is the holder there of. A payee or endorsee cannot endorse
or negotiate unless he is the holder thereof.
1.14

KINDS OF ENDORSEMENT - SECTIONS 16, 50, 52 AND 56

Different kinds of possible endorsements are following:
1.14.1 Blank or general endorsement
It is an endorsement when the endorser merely signs on the instrument without
mentioning the name of the person in whose favour the endorsement is made.
Endorsement in blank specifies no endorsee. It simply consists of the signature of the
endorser on the endorsement. A negotiable instrument even though payable to order
becomes a bearer instrument if endorsed in blank. Then it is transferable by mere
delivery. An endorsement in blank may be followed by an endorsement in full.
Example: A bill is payable to X. X endorses the bill by simply affixing his signature.
This is an endorsement in blank by X. In this case the bill becomes payable to bearer.
There is no difference between a bill or note endorsed in blank and one payable to
bearer. They can both be negotiated by delivery.
1.14.2 Special or full endorsement (Section 16)
When the endorsement contains not only the signature of the endorser but also the
name of the person in whose favour the endorsement is made, then it is an
endorsement in full. Thus, when endorsement is made by writing the words “Pay to A
or A‟s order,” followed by the signature of the endorser, it is an endorsement in full.
In such an endorsement, it is only the endorsee who can transfer the instrument.
Example: A is the holder of a bill endorsed by B in blank. A writes over B‟s
signature the words “Pay to C or order.” A is not liable as endorser but the writing
operates as an endorsement in full from B to C.
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1.14.3 Partial endorsement (Section 56)
A partial endorsement is one which purports to transfer to the endorsee a part only of
the amount payable on the instrument. Such an endorsement does not operate as a
negotiation of the instrument.
Example: A is the holder of a bill for Rs.1000. He endorses it “pay to B or order
Rs.500.” This is a partial endorsement and invalid for the purpose of negotiation.
1.14.4 Restrictive endorsement (Section 50)
The endorsement of an instrument may contain terms making it restrictive. Restrictive
endorsement is one which either by express words restricts or prohibits the further
negotiation of a bill or which expresses that it is not a complete and unconditional
transfer of the instrument but is a mere authority to the endorsee to deal with bill as
directed by such endorsement.
Example: “Pay C,” “Pay C for my use,” “Pay C for the account of B” are instances of
restrictive endorsement. The endorsee under a restrictive endorsement acquires all the
rights of the endorser except the right of negotiation.
1.14.5 Conditional or qualified endorsement
It is open to the endorser to annex some condition to his owner liability on the
endorsement. An endorsement where the endorsee limits or negatives his liability by
putting some condition in the instrument is called a conditional endorsement. A
condition imposed by the endorser may be a condition precedent or a condition
subsequent. An endorsement which says that the amount will become payable if the
endorsee attains majority embodies a condition precedent. A conditional endorsement
unlike the restrictive endorsement does not affect the negotiability of the instrument.
It is also sometimes called qualified endorsement. An endorsement may be made
conditional or qualified in any of the following forms:
1.14.5.1 Sans recourse
The endorser relieves himself from the liability to all subsequent endorsees. It is a
type of endorsement on a negotiable instrument by which the endorser absolves
himself or declines to accept any liability on the instrument of any subsequent party.
The endorser signs the endorsement, putting his signature along with the words,
SANS RECOURSE.
1.14.5.2 Facultative
The endorser waives any of his rights.
1.14.5.3 Contingent
The endorser makes his liability dependent upon happening of some event.
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Example:The holder of bill endorse it- „pay A or order on his marrying B‟. In such
case, the endorser will not be liable until A marry to B.
1.15

NEGOTIABLE BACK

„Negotiation back‟ is a process under which an endorsee comes again into possession
of the instrument in his own right. Where a bill is re-endorsed to a previous endorser,
he has no remedy against the intermediate parties to whom he was previously liable
though he may further negotiate the bill.
Example: A, holder of bill endorses it to B, B endorses it to C and C to D and D
endorses it again to A.
1.16

DISTINCTION BETWEEN NEGOTIATION AND ASSIGNMENT

The differences between negotiation and assignment are given as follows:

13

1.17

CROSSING OF CHEQUE

The bank allows a customer to withdraw his money from his account on demand.
However, the customer has to give his order in writing through a printed cheque
issued by the bank. Cheques may be open cheques or crossed cheques. The banker is
obliged to pay depending on the type of cheque. Certain cheques can be handed over
at the counter, and money can be received immediately. Other cheques can be more
complex in nature. A cheque must be in writing with an express order to pay another
party. It should be definite and unconditional order. It consists of three parties. The
person, who makes the cheque, is called the drawer. The cheque is drawn on the
banker, who is called is the drawee, and the third party is the payee, in whose favour
the cheque is drawn.
A cheque is either „open‟ or „crossed‟. An open or uncrossed cheque is the one for
which the banker has to pay cash across the counter, when it is presented by the
customer. An open cheque is risky because, if the holder of the cheque loses it, any
person, who is in possession of it, can take the payment from the bank. The payment
of such cheques can be stopped by the drawer by writing a letter to the banker
regarding loss of cheque. To make cheques secure and useful, crossing of cheques
was adopted.
A crossed cheque cannot be paid across the counter. Crossing means a direction given
by the drawer of the cheque to the drawee bank, not to pay the cheque at the counter
of the bank but to pay it to a person who presents it through a banker.
1.17.1 Types of Crossing- Section 123-131 (A)
Crossing of cheques may be general, special or restrictive.
1.17.1.1 General crossing
According to Section 123 of the Banking Regulation Act, 1949, a general crossing on
a cheque can be made by inserting two parallel lines on the left hand top corner of a
cheque. The two lines themselves show that the cheque has to be treated in a special
way because something, in addition to an uncrossed cheque, has been inserted.
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Between the two parallel transverse lines the options are to add certain words like „and company‟, „& company‟ or „not negotiable‟.
The holder of such a cheque has the right to the cheque through his own account. He
can deposit the cheque, and when it is cleared, he will receive the money.

1.17.1.2 Special crossing
A special crossing was introduced to provide greater protection to the drawer of the
cheque. According to Section 124, “a cheque is deemed to be specially crossed when
in the parallel transverse lines in a cheque the name of the banker is written with or
without the words „not negotiable‟. Even two parallel transverse lines are not
necessary for a special crossing. When a cheque is specially crossed, cash can be
received only from the banker, whose name appears on the face of the cheque with or
without the parallel lines (Section 126). The banker, collecting the cheque can
authorize an agent bank to collect the funds on his behalf.

1.17.1.3 Restrictive crossing
Restrictive crossing involves the crossing of a cheque through two parallel lines on
the left corner of a cheque. The words A/c payee are inserted inside the parallel lines.
This restriction can be made through general or special crossing. It provides a higher
protection to the drawer of the cheque, in case; a cheque is misplaced or lost.
According to this crossing, the cheque can be collected by the bank only for the
person, whose name is written on the cheque. This crossing restricts the negotiability
of the cheque because the banker cannot collect cheques on behalf of any person who
is not named in the cheque. If the banker makes the mistake of collecting the cheque
on behalf of a person whose name is not written on the cheque, he will not be
provided with any statutory protection under section 131 of the Banking Regulation
Act.
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1.18

BOUNCING OF DISHONOUR OF CHEQUES - SECTION 31 AND 138

A cheque is said to be bounced or dishonoured by non-payment when the drawee of
cheque makes a default in payment in when cheque is presented to him for payment.
1.18.1 Liability of drawee on dishonour
In case of default by the drawee (i.e. Banker), the drawee shall compensate the
drawer for loss caused to him. The liability of a drawee arises by non-payment, if the
following three conditions are fulfilled on the dishonour of cheque:
1. The drawer has sufficient funds in the account;
2. Such funds are properly applicable to payment of the cheque; and
3. The drawee is duly required to pay the cheque.
1.18.2 Liability of drawer on dishonour
On the dishonour of the cheque, the drawer is punishable with imprisonment up to
two years or fine not exceeding twice the amount of cheque or both if the following
conditions are satisfied:
1. The cheque was issued to discharge a legally enforceable debt.
2. The cheque was returned or dishonoured for insufficiency of funds.
3. The cheque was presented within six months from which it was drawn or validity
period of cheque.
4. The payee or the holder in due course has made a demand from the drawer within
30 days of dishonour.
5. The drawer of cheque has failed to make a payment within 30 days of demand
made.
6. A complaint can be made only by the payee or the holder within one month of
expiry of 30 days of the receipt of notice by the drawer.
1.19

HOLDER

According to Section 8 of Negotiable Instruments Act, “holder” of a promissory note,
bill of exchange or cheque means any person entitled in his own name to the
possession thereof and to receive or recover the amount due thereon from the parties
thereto. Where the note, bill or cheque is lost or destroyed, its holder is the person so
entitled at the time of such loss or destruction.
According to Section 9 of Negotiable Instruments Act, “Holder in due course” means
any person who for consideration became the possessor of a promissory note, bill of
exchange or cheque if payable to bearer, or the payee or endorsee thereof, if
1[payable to order], before the amount mentioned in it became payable, and without
16

having sufficient cause to believe that any defect existed in the title of the person
from whom he derived his title.
1.20

PRIVILEGES OF A HOLDER IN DUE COURSE

Privileges granted to a „holder in due course‟ under the Negotiable Instruments are
given below:
1. The holder in due course of an instrument is entitled to maintain an action thereon
in his own name against all the prior parties to the instrument (Section 36).
2. A holder who derives the title from a holder in due course, has the same rights as
that of a holder in due course (Section 53).
3. No prior party can set up a defence that the negotiable instrument was drawn,
made or endorsed by him without any consideration (Section 43).
4. No prior party can set up a defence that the negotiable instrument was lost or was
obtained from him by an offence or fraud or for an unlawful consideration. Thus,
a holder in due course gets a valid title to the negotiable instrument, even though
the title of the transferor was defective (Section 58).
5. No prior party can allege that the negotiable instrument was delivered
conditionally or for a special purpose only (Section 46).
A holder in due course can claim full amount of the negotiable instrument (but not
exceeding the amount covered by the stamp) even though such amount is in excess of
the amount authorised by the person delivering an inchoate negotiable instrument
(Section 20).
1.21

PAYMENT IN DUE COURSE - SECTION 10

“Payment in due course” means payment in accordance with the apparent tenor of the
instrument in good faith and without negligence to any person in possession thereof
under circumstances which do not afford a reasonable ground for believing that he is
not entitled to receive payment of the amount therein mentioned.
1.22

PROTECTION TO PAYING BANKER - SECTION 85

A paying banker is one who makes the payment of cheque on behalf of customer:
Nature of cheque
Cheque payable to order

Conditions subject to which protection is
available to paying banker.
Payment is made in due course. The
protection
shall
be
available
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Cheque originally payable to bearer

Cheques crossed generally
Cheques crossed specially

1.23

notwithstanding, that any endorsement
subsequently turnsout to be a forgery.
Payment is made in due course. Payment
is made to the bearer of the cheque.
The protection shall be available
notwithstanding that any endorsement
appears on cheque.
Payment is made indue course.
Payment is made to any banker.
Payment is made in due course.
Payment is made to the banker to whom
the cheque is crossed.

LIABILITY OF THE PAYING BANKER - SECTION 129

Where a cheque is crossed generally, the banker on whom it is drawn shall not pay it
otherwise than to a banker. And where a cheque is crossed specially, the banker on
whom it is drawn shall not pay it otherwise than to the banker to whom it is crossed
or his agent for collection.
Any banker paying a cheque crossed generally, otherwise than to a banker, or a
cheque crossed specially, otherwise than to the banker to whom the same is crossed,
or his agent for collection being banker, shall be liable to the true owner of the cheque
for any loss he may sustain owing to the cheque having been so paid [Sec.129].
1. Liability to the True Owner of the cheque
2. Liability to the Drawer
1.24

WHEN BANKER MUST REFUSE TO HONOUR A CUSTOMER‟S
CHEQUE

The authority of the banker to honour the customer‟s cheque comes to an end he must
refuse to honour issued by the customer is in the following cases:
1.
2.
3.
4.
5.
6.
7.
8.
9.

When customer countermands payment i.e. stop payment.
When an order garnishee of court prohibits payment.
When the banker receives notice of death of the customer.
When the customer has been adjudged as insolvent.
When bank receives notice of customer‟s insanity.
When the customer has given notice of assignment of funds.
When the holder‟s title is defective and the banker comes to know about it.
When the customer has given a notice for closing of account.
When there is a loss of cheque and the customer has informed the bank.
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10. Materially altered cheque, cheque of doubtful validity and incomplete cheque.
11. When there is signatures mismatch.
12. When the banker has received an application for closure of account.
13. When there is irregular endorsement.
1.25

BANKER MAY REFUSE THE HONOUR A CUSTOMER‟S CHEQUE

The banker may refuse to pay customer‟s cheque in the following cases:
1. Insufficient funds.
2. Funds not applicable.
3. Presentment at different branch.
4. Presentment after banking hours.
5. Stale cheque i.e., outdated cheque.
6. Post-dated cheque.
7. Undated cheque.
1.26

MATERIAL ALTERATION - SECTIONS 87-89

The term „material alteration‟ indicates alteration or change in the material parts of
the instrument. It may be defined as any change, which alters the very nature of the
instrument. Thus, it is the alteration, which changes and destroys the legal identity of
the original instrument and causes it to speak a different language in legal effect from
that which it originally spoke.
A material alteration makes the instrument void, i.e., inoperative and affects the rights
and obligations of the parties to the instrument. It, however, does not affect one who
becomes a party to an instrument subsequent to its material alteration, if any.
The following are considered as material alteration.
1.
2.
3.
4.
5.
6.
7.
8.
9.

Alteration of the date of the instrument
Alteration of the amount payable
Alteration in time of payment
Alteration of the place of payment
Alteration of rate of interest or any change of party thereto, if any
Tearing of the material part of the instrument
Where a bill is accepted generally, the insertion of a place of payment
Addition of a new party to the instrument
Addition of words to a bill of exchange endorsed in blank so as to convert the
same into special endorsement.
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1.26.1 Effect of material alteration
The main effect of a material alteration is that it makes the instrument void, i.e., it
discharges the instrument itself as against any person who was a party to such
instrument at the time of material alteration and did not give his approval to it. All the
prior parties to a negotiable instrument, which was altered subsequently without their
consent thereto, shall not be liable even to holder-in-due-course, having no notice or
knowledge of the material alteration.
It makes no discrimination whether the alteration was for the benefit or detrimental to
any party to the instrument. Moreover, it is also immaterial whether the holder
himself altered the instrument or any stranger altered it while the instrument was in
the custody of the holder because a party, who is in custody of an instrument, is
bound to preserve it in its original state. It is, however, worth noting that a materially
altered instrument is not absolutely void, i.e., not unenforceable against all the parties
thereto.
It is void only against those who did not give their approval to the alteration, and can
be enforced against those who consented to the alteration or effected the alteration.
Such an instrument is also operative against those who become parties to the
instrument subsequent to the alteration. There is, however, an exception to this
rule.An acceptor or endorser of a negotiable instrument is bound by his acceptance or
endorsement notwithstanding any previous alterations of the instrument.
On the other hand, Section 89 of the Negotiable Instrument Act provides protection to
a party who pays a materially altered bill of exchange or promissory note or cheque
provided that the alteration does not appear on the face of the instrument in question
and pays so in good faith and without negligence on its part. Such a party shall stand
discharged if it makes payment to a person in the possession of the instrument under
the circumstances, which do not afford a reasonable ground for believing that it is dis
entitled to such payment. Besides, the payer under the above circumstances is also
entitled to debit the party on whose account the payment was made with the amount
paid.
1.27

ACCEPTANCE OF BILL

The acceptance of a bill is the indication of courtesy extended by the drawee or his/
her agent towards the order of the drawer. A bill is said to have been accepted when
its drawee signs across the face of the bill with or without writing the word „accepted„
and delivering it back to the holder or separately giving him a note of his acceptance.
The drawee of a bill incurs no liability on any bill addressed to him for payment until
gives his/her acceptance and thereby becomes the acceptor thereof. A refusal to
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accept gives the holder (payee) no right against the drawee. However, the holder in
such a situation can give notice of dishonour and sue the drawer or endorser straight
away, i.e., without waiting for the date of maturity of the bill.
1.27.1 Essentials of a valid acceptance
The acceptance on the bill should be in written. Writing may be either on the face or
back of the bill. Valid acceptance is said when the drawee sign the instrument.
Writing the word „Acceptance‟ is not necessary. It means, if the bill is signed with or
without the word „accepted‟ it is valid. After the signature delivery or intimation to
the holder is given that the bill has been accepted.
1.27.2 Types of acceptance
The acceptance may be either general or qualified. A general acceptance is absolute.
It is an acceptance of bill without any qualification. A qualified acceptance of bill
means acceptance of a bill subject with some qualification (e.g., accepting the bill
subject to the condition that the payment of bill shall be made only on happening of
an event specified therein).
1.27.3 Effect of qualified acceptance
The holder may object to the qualified acceptance. In such a case, it shall be treated
that the bill is dishonoured due to non-acceptance.
He may give his consent to the qualified acceptance. In such a case, all the prior
parties not consenting to it are discharged.
1.28

ACCEPTANCE FOR HONOUR

When a bill of exchange has been protested for dishonour by non-acceptance or
protested for better security and is not overdue, any person not being a party already
liable thereon may, with the consent of the holder, intervene and accept the bill supra
protest for the honour of any party liable thereon or for the honour of the person for
whose account the bill is drawn. The acceptance for honour may be for part only of
the sum for which the bill is drawn; and where there has been an acceptance for
honour for one party, there may be a further acceptance by a different person for the
honour of another party.
An acceptance for honour supra protest must be in writing and indicate that it is an
acceptance for honour and must be signed by the acceptor for honour.
1.28.1 Liability of the acceptor for honour
The acceptor for honour is liable to the holder and to all parties to the bill subsequent
to the party for whose honour he has accepted.
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1.28.2 Agreement of acceptor for honour
The acceptor for honour, by such acceptance, engages that he will, on due
presentment, pay the bill according to the terms of his acceptance provided it shall not
have been paid by the drawee and provided also that is shall have been duly presented
for payment and protested for non-payment and notice of dishonour given to him.
1.29

PAYMENT FOR HONOUR

Where a bill has been protested for non-payment, any person may intervene and pay
it supra protest for the honour of any person liable thereon or for the honour of the
person for whose account it was drawn.The payment for honour supra protest, in
order to operate as such and not as a mere voluntary payment, must be attested by a
notarial act of honour which may be appended to the protest or form an extension to
it.
1.29.1 Declaration before payment for honour (Sec. 173)
The notarial act of honour must be founded on a declaration made by the payer for
honour or by his agent in that behalf declaring his intention to pay the bill for honour
and for whose honour he pays.
1.29.2 Preference of parties offering to pay for honour (Sec.174)
Where two or more persons offer to pay a bill for the honour of different parties, the
person whose payment will discharge most parties to the bill is to be given the
preference.
1.29.3 Effect on subsequent parties where bill is paid for honour (Sec.175)
Where a bill has been paid for honour, all parties subsequent to the party for whose
honour it is paid are discharged but the payer for honour is subrogated for, and
succeeds to, both the rights and duties of the holder as regards the party for whose
honour he pays and all parties liable to the latter.
1.29.4 Where holder refuses to receive payment supra protest (Sec. 176)
Where the holder of a bill refuses to receive payment supra protest, he loses his right
of recourse against any party who would have been discharged by such payment.
1.29.5 Rights of payer for honour (Sec. 177)
The payer for honour, on paying to the holder the amount of the bill and the notarial
expenses incidental to its dishonour, is entitled to receive both the bill itself and the
protest.
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1.30

DISHONOUR BY NON-PAYMENT

A negotiable instrument shall be dishonoured by non-payment if default in payment is
made by the maker of a promissory note or acceptance of bill.
A bill which does not require acceptance shall be dishonoured by non-payment if
default in payment is made by the drawer. A cheque shall be dishonoured by nonpayment by the drawee.
1.31

DISCHARGE OF A NEGOTIABLE INSTRUMENT

Discharging of a negotiable instrument means that all the rights of action under it are
completely extinguished and it ceases to be negotiated anymore.
1.31.1 Modes of discharge of liability in negotiable Instrument
Under following modes the maker, acceptor and endorser of a negotiable instrument
is discharged from liability
1.31.1.1 By cancellation
Under this scheme, a holder who cancels acceptor‟s or endorser‟s name apparently or
with intention to discharge him from the negotiable instrument, the latter is said to
have discharged.
1.31.1.2 By release
A holder thereof who, by means other than cancellation, discharges maker, acceptor
or endorser, and to all parties deriving title under such holder after notice of such
discharge.
1.31.1.3 By Payment in the due course
When the payment on an instrument, at its maturity, is made by the party liable then
all the parties stand discharged from the liability of negotiable instrument.
1.31.1.4 By allowing drawee
In this case, if a person holding the negotiable instrument allows the drawee for over
48 hours to consider whether he will accept the same then all the previous who didn‟t
consent to the said allowance stand discharged.
1.31.1.5 Material alteration
In case a material alteration brought in the instrument, all the parties who do not
consent to the said alternation stand discharged from the liability.
23

1.31.1.6 Notice of dishonor
In case the holder of negotiable instrument fails to issue notice of dishonor to all the
previous parties, they stand discharged.
1.31.1.7 By operation of law
Liability against the negotiable instrument also stand discharged in case of legal
operations like; Insolvency of debtor, Loss of remedy on expiry of the limitation,
Merger of note into judgement debt, Merger of lesser security into higher security.
1.32

DISCHARGE OF PARTY

1.32.1 Discharge by cancellation [Sec. 82(a)]
This point has already been discussed while discussing discharge of an instrument.
1.32.2 Discharge by release [Sec. 82(b)]
Where the holder of the instrument releases any indorser or otherwise discharges him,
then that indorser and subsequent parties are discharged from the liabilities.
1.32.3 Discharge by payment [Sec. 82(c)]
Where the party primarily liable on the instrument makes the payment, the
instruments as well as all the parties to the instrument are discharged. For essential
rules regarding payment, please refer to discharge of instrument discussed earlier.
1.32.4 Discharge by allowing more than 48 hours to the drawee to accept the bill
[Sec. 83]
If the holder allows more than 48 hours to the drawee to consider whether or not he
will accept the bill, all previous parties not consenting to such allowance, are
discharged from their liability to such holder.
1.32.5 Discharge by delay in presenting cheques [Sec. 48]
A cheque must be presented for payment within a reasonable time. When a cheque is
not presented for payment within a reasonable time of its issue and the drawer suffers
actual damage through the delay, he is to that extent discharged from his liability.
However, the holder shall become the creditor of the bank to that extent.
Example:A issued a cheque for Rs. 500 to B. When the cheque should have been
presented, there was enough balance in his account. But the cheque is delayed beyond
reasonable time and the bank fails in the meantime. A is discharged from his liability.
However, B can claim Rs. 500 from the liquidator of the bank, i.e. whatever dividend
is paid to the other creditors.
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If in the above example, before A could present the cheque in the ordinary course, the
bank fails. A will not be discharged because A has not suffered any loss due to the
presentment of the cheque which was in time.
1.32.6 Discharge by qualified acceptance
As a rule, acceptance must be absolute or unqualified. A holder is entitled to object to
a qualified acceptance. However, if he does not object to such qualified acceptance,
all other parties who do not consent to such qualified acceptance are discharged to
such holder and those claiming under him, unless, on notice given by the holder, they
agree to such acceptance.
1.32.7 Discharge by material alteration [Sec. 87]
Any material alteration of a negotiable instrument renders the same void as against
anyone who is party thereto at the time of making such alteration. However, if the
party consents to such alteration or it was made to carry out the common intention of
the parties, the alteration does not discharge the party concerned.
1.32.8 Alteration by endorsee
Any alteration made by the endorsee, discharges his endorser from all liability to him.
However, it should be noted that an acceptor or endorser of a negotiable instrument is
bound by his acceptance or endorsement if the alteration was made before he
accepted or indorsed the instrument. The reason is simple. In such a case, he has in a
way consented to such alteration. An alteration is void only if it is made subsequent to
acceptance or endorsement.
1.32.9 Discharge by payment of instrument on which alteration is not apparent
When an instrument has been materially altered but does not look like that or where
cheque has been crossed but does not appear to have been crossed, e.g. crossing
clearly erased, the person paying or the banker is discharged from all liabilities
thereon.
1.32.10 Discharge by debtor becoming its holder, i.e. when the acceptor of a bill
again becomes its holder [Sec. 90]
We have already made reference to negotiation back which discharges all the parties
to the bill. A debtor (acceptor) who again becomes the holder of a bill, discharges all
other parties on the same principle.
1.32.11 Discharge by operation of law
Liability of party to a negotiable instrument is discharged by operation of law. It may
be by:
1. Insolvency: An insolvent is discharged from his liability.
2. Merger: When merger takes place, the liability is discharged, i.e., merging of debt
under the instrument into the judgement debt.
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3. Law of limitation: Further, the liability may be discharged by the debt becoming
time- barred by the law of limitation.
1.33












Negotiable Instruments:A negotiable instrument is a document guaranteeing the
payment of a specific amount of money, either on demand, or at a set time, with
the payer named on the document. Examples of negotiable instruments include
promissory notes, bills of exchange, banknotes, demand draft and cheques.
Promissory notes:A signed document containing a written promise to pay a
stated sum to a specified person or the bearer at a specified date or on demand.
Bill of exchange:Bills of exchange are similar to checks and promissory notes.
They can be drawn by individuals or banks and are generally transferable by
endorsements.
Cheques:An order to a bank to pay a stated sum from the drawer‟s account,
written on a specially printed form.
Negotiation: Negotiation is a method by which people settle differences. It is a
process by which compromise or agreement is reached while avoiding argument
and dispute.
Endorsement: An endorsement can be a legal term that refers to the signing of a
document that allows for the legal transfer of a negotiable from one party to
another; it can also refer to an attachment to a document that amends or adds to it.
Crossing of cheques: A crossed cheque is a cheque that is payable only through a
collecting banker and not directly at the counter of the bank. When two parallel
transverse lines, with or without any words, are drawn generally, on the left hand
top corner of the cheque.
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KEY TERMS

SUMMARY

The Negotiable Instruments Act was enacted, in India, in 1881. The Act operates
subject to the provisions of Sections 31 and 32 of the Reserve Bank of India Act,
1934.
Section 4 of the Act defines, “A promissory note is an instrument in writing (note
being a bank-note or a currency note) containing an unconditional undertaking,
signed by the maker, to pay a certain sum of money to or to the order of a certain
person, or to the bearer of the instruments.”
According to the Negotiable Instruments Act 1881, a bill of exchange is defined
as an instrument in writing containing an unconditional order, signed by the
maker, directing a certain person to pay a certain sum of money only to, or to the
order of a certain person or to the bearer of the instrument.
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A cheque is a bill of exchange, drawn on a specified banker and it includes „the
electronic image of truncated cheque‟ and „a cheque in electronic form‟. The
cheque is always payable on demand.
Every person capable of contracting, according to the law to which he is subject,
may bind himself and be bound by the making, drawing, acceptance,
endorsement, delivery and negotiation of a promissory note, bill of exchange or
cheque.
The negotiable instrument, on which time for payment is not specified, is an
instrument payable on demand. The negotiable instrument which is expressed to
be payable on demand is also demand instrument.
Cheques are always payable on demand but other instruments like bills and notes,
may be made payable on specified date or after specified time.
Negotiation of an instrument is the process by which the ownership of an
instrument is transferred from one person to another.
The word „endorsement‟ in its literal sense means, writing on the back of an
instrument. But under the Negotiable Instruments Act it means, the writing of
one‟s name on the back of the instrument or any paper attached to it with the
intention of transferring the rights therein.
„Negotiation back‟ is a process under which an endorsee comes again into
possession of the instrument in his own right.
A cheque is said to be bounced or dishonoured by non-payment when the drawee
of cheque makes a default in payment in when cheque is presented to him for
payment.
According to Section 8 of Negotiable Instruments Act, “holder” of a promissory
note, bill of exchange or cheque means any person entitled in his own name to the
possession thereof and to receive or recover the amount due thereon from the
parties thereto.
The term „material alteration‟ indicates alteration or change in the material parts
of the instrument. It may be defined as any change, which alters the very nature of
the instrument.
The acceptance of a bill is the indication of courtesy extended by the drawee or
his/her agent towards the order of the drawer.
Discharging of a negotiable instrument means that all the rights of action under it
are completely extinguished and it ceases to be negotiated anymore.
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QUESTIONS AND EXERCISE

1. What are the presumptions applicable to all the negotiable instruments, as
provided under the negotiable instruments Act, 1881?
2. Define the bill of exchange and explain its salient features.
3. State the difference between „promissory notes‟ and „bill of exchange‟.
4. How can negotiable instrument be classified?
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5. What is demand instrument?
6. What are the differences between an ambiguous instrument and inchoate
instrument?
7. Can a negotiable instrument be drawn without consideration?
8. Write a short note on the endorsement and different kind of endorsement.
9. What do you understand by negotiation?
10. Write a short note on crossing of cheques.
11. A paying banker is always protected. Comment.
12. When is an alteration of an instrument as material alteration under act?
13. Explain the meaning of „acceptance for honour under the negotiable instrument
Act,1881.
14. When the negotiable instrument is discharged?
Practical Problems
1. „I promise to pay Ajay Rs. 10,000 after deducting there from any money which he
owes me‟. Is it valid promissory note? Why?
2. An acceptor accepts a „Bill of exchange‟ but write on it „Accepted but payment
will be made when goods delivered to me is sold‟. Decide the validity.
3. X, a major and M, a minor, executed a promissory note in favour of P. Examine
with reference to the provisions of the negotiable instruments act, the validity of
promissory note and whether it is binding on X and M.
4. A found a negotiable instrument lying on the road and transferred it to B who
received it in good faith and for consideration. Can B recover the amount due on
the instrument?
1.36

FURTHER READINGS AND REFERENCES

Books
1. Sheth, T., “Business Law”, 2nd ed. Pearson India Education Services Pvt.
Limited.
2. Kuchhal. M.C. & Prakash, D., 3rd ed. “Business Legislation for Management”,
Vikas Publishing House Pvt. Limited.
Web resources
http://www.incometaxindia.gov.in/Acts/Negotiable%20Instruments%
20Act,%201881/102120000000006758.htm
https://indiankanoon.org/doc/148539/
https://indiankanoon.org/doc/1081676/

28

UNIT 2
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2.0

INTRODUCTION

In regulatory jurisdictions that provide for this consumer protection is a group of laws
and organizations designed to ensure the rights of consumers, as well as fair trade,
competition, and accurate information in the marketplace. The laws are designed to
prevent the businesses that engage in fraud or specified unfair practices from gaining
an advantage over competitors. They may also provide additional protection for those
most vulnerable in society. Consumer protection laws are a form of government
regulation that aim to protect the rights of consumers. Consumer protection is linked
to the idea of consumer rights, and to the formation of consumer organizations, which
help consumers make better choices in the market place and get help with consumer
complaints. In order to protect the consumers from exploitation and to save them
from adulterated and substandard goods and deficient services the Consumer
Protection Act came into force on 15th April, 1986.
The new Consumer Protection Bill, 2015 (“Bill”) replaces The Consumer Protection
Act, 1986 (“Consumer Protection Act”), which was introduced on the floors of the
Lok Sabha in 2015 by the Minister of Consumer Affairs, Food and Public
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Distribution, Mr. Ram Vilas Paswan. The three decades old ConsumerProtection Act
(in its present form) is an inefficient piece of legislation not keeping pace with the
new market dynamics, multi-layered delivery chains, innovative (and many times
misleading) advertising and marketing machinery. It was in this backdrop that the
new Bill has been introduced to equip the consumers to protect their rights against
unfair trade practices. The new Bill intends to narrow some of the gaps with regard to
protection of consumer rights including the time taken in settling disputes, an ability
to reach to the manufactures for product liability (to cover situations such as the
recent Maggi fiasco), curbing misleading advertisements etc.
2.1

UNIT OBJECTIVES

After completing this unit, students will be able to:
 Understand the applicability of the act
 Know the rights of the consumers
 Explain the definitions under consumer protection act
 Know the Redressal Machinery under the Act
 Discuss the powers of the Dispute Redressal Agencies
2.2

SCOPE AND APPLICABILITY OF THE ACT

1. The act applies to all goods and services unless specifically exempted by the
central government.
2. It covers all the sectors whether private, public or corporative.
3. The provisions of the act are compensatory in nature.
4. It enshrines the following rights of consumers.
5. The act envisages the establishment of the consumer protection councils at the
central and state levels, whose main objects will be to promote and protect the
rights of consumers.
6. The CPA extends to the whole of India except the State of Jammu and Kashmir
and applies to all the goods and services unless otherwise notified by the central
government.
7. The provisions of this act ate in addition to and not in derogation of the provisions
of any other law for the time being in force.
2.3

RIGHTS OF CONSUMER

Government of India provided following rights to all the consumers under the
Consumer Protection Act:

30

2.3.1 Right to safety
According to this right the consumers have the right to be protected against the
marketing of goods and services which are hazardous to life and property, this right is
important for safe and secure life. This right includes concern for consumer‟slong
term interest as well as for their present requirement.Sometimes the manufacturing
defects in pressure cookers, gas cylinders and other electrical appliances may cause
loss to life, health and property of customers. This right to safety protects the
consumer from sale of such hazardous goods or services.
2.3.2 Right to information
According to this right the consumer has the right to get information about the
quality, quantity, purity, standard and price of goods or service so as to protect
himself against the abusive and unfair practices. The producer must supply all the
relevant information at a suitable place.
2.3.3 Right to choice
According to this right every consumer has the right to choose the goods or services
of his or her likings. The right to choose means an assurance of availability, ability
and access to a variety of products and services at competitive price and competitive
price means just or fair price. The producer or supplier or retailer should not force the
customer to buy a particular brand only. Consumer should be free to choose the most
suitable product from his point of view.
2.3.4 Right to be heard or right to representation
According to this right the consumer has the right to represent him or to be heard or
right to advocate his interest. In case a consumer has been exploited or has any
complaint against the product or service then he has the right to be heard and be
assured that his/ her interest would receive due consideration.This right includes the
right to representation in the government and in other policy making bodies. Under
this right the companies must have complaint cells to attend the complaints of
customers.
2.3.5 Right to seek redressal
The consumer has the right to get compensation or seek redressal against unfair trade
practices or any other exploitation. This right assures justice to consumer against
exploitation. The right to redressal includes compensation in the form of money or
replacement of goods or repair of defect in the goods as per the satisfaction of
consumer. Various redressal forums are set up by the government at national level
and state level.
2.3.6 Right to consumer education
It is the right of consumer to acquire the knowledge and skills to be informed to
customers. It is easier for literate consumers to know their rights and take actions but
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this right assures that illiterate consumer can seek information about the existing acts
and agencies are set up for their protection. The government of India has included
consumer education in the school curriculum and in various university courses.
Government is also making use of media to make the consumers aware of their rights
and make wise use of their money.
2.4

CONSUMER

“Consumer” means any person who—
i.
buys any goods for a consideration which has been paid or promised or partly
paid and partly promised, or under any system of deferred payment and
includes any user of such goods other than the person who buys such goods
for consideration paid or promised or partly paid or partly promised, or under
any system of deferred payment when such use is made with the approval of
such person, but does not include a person who obtains such goods for resale
or for any commercial purpose; or
ii.

hires or avails of any services for a consideration which has been paid or
promised or partly paid and partly promised, or under any system of deferred
payment and includes any beneficiary of such services other than the person
who hires or avails of the services for consideration paid or promised, or
partly paid and partly promised, or under any system of deferred payment,
when such services are availed of with the approval of the first mentioned
person (but doesnot include a person who avails of such services of any
commercial purpose).
However, (a) the expression “commercial purpose” does not include use by a
consumer of goods bought and used by him exclusively for the purpose of
earning his livelihood, by means of self-employment;

(b) the expression “buys any goods” and “hires or avails any services” include
the transactions made through any mode, inclusive of but not limited to,
offline, online through electronic means, teleshopping or direct selling or
multi-level marketing.
Examples:
1. Mr. Rajat purchased car for his personal use. He is consumer. But if he lets out his
car as taxi he will not be regarded as consumer.
2. An applicant for ration card is not a consumer.
2.5

COMPLAINT

“Complaint” means any allegation in writing made by a complainant that:
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1. an unfair trade practice or a restrictive trade practice has been adopted by any
trader or service provider;
2. the goods bought by him or agreed to be bought by him suffer from one or more
defects;
3. the services hired or availed of or agreed to be hired or availed of by him suffer
from deficiency in any respect;
4. a trader or the service provider, as the case may be, has charged for the goods or
for the services mentioned in the complaint, a price in excess of the price
a. fixed by or under any law for the time being in force;
b. displayed on the goods or any package containing such goods;
c. displayed on the price list exhibited by him by or under any law for the time
being in force;
d. agreed between the parties;
5. goods, which will be hazardous to life and safety when used, are being offered for
sale to the public.
a. in contravention of any standard relating to safety of such goods as required to
be complied with, by or under any law for the time being in force;
b. if the trader could have known with due diligence that the goods so offered
are unsafe to the public;
6. services which are hazardous or likely to be hazardous to life and safety of the
public when used, are being offered by the service provider which such person
could have known with due diligence to be injurious to life and safety;
7. he has suffered a loss due to an unfair contract entered into by him,with a view to
obtaining any relief provided by or under this Act.
2.6

UNFAIR TRADE PRACTICE

“Unfair trade practice” means a trade practice which, for the purpose of promoting
the sale, use or supply of any goods or for the provision of any service, adopts any
unfair method or unfair or deceptive practice including any of the following practices,
namely:
1. falsely represents that the goods are of a particular standard, quality, quantity,
grade, composition, style or model;
2. falsely represents that the services are of a particular standard, quality or grade;
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3. falsely represents any re-built, second-hand, renovated, reconditioned or old
goods as new goods;
4. represents that the goods or services have sponsorship, approval, performance,
characteristics, accessories, uses or benefits which such goods or services do not
have;
5. represents that the seller or the supplier has a sponsorship or approval or
affiliation which such seller or supplier does not have;
6. makes a false or misleading representation concerning the need for, or the
usefulness of, any goods or services;
7. gives to the public any warranty or guarantee of the performance, efficacy or
length of life of a product or of any goods that is not based on an adequate or
proper test thereof: Provided that where a defence is raised to the effect that such
warranty or guarantee is based on adequate or proper test, the burden of proof of
such defence shall lie on the person raising such defence;
8. makes to the public a representation in a form that purports to be- a warranty or
guarantee of a product or of any goods or services; or a promise to replace,
maintain or repair an article or any part thereof or to repeat or continue a service
until it has achieved a specified result, if such purported warranty or guarantee or
promise is materially misleading or ifthere is no reasonable prospect that such
warranty, guarantee or promise will be carried out;
9. materially misleads the public concerning the price at which a product or like
products or goods or services, have been or are ordinarily sold or provided, and,
for this purpose, a representation as to price shall be deemed to refer to the price
at which the product or goods or services has or have been sold by sellers or
provided by suppliers generally in the relevant market unless it is clearly specified
to be the price at which the product has been sold or services have been provided
by the person by whom or on whose behalf the representation is made;
10. gives false or misleading facts disparaging the goods, services or trade of another
person.
2.7

RESTRICTIVE TRADE PRACTICE

“Restrictive trade practice” means a trade practice which tends to bring about
manipulation of price or its conditions of delivery or to affect flow of supplies in the
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market relating to goods or services in such a manner as to impose on the consumers
unjustified costs or restrictions and includes
1. delay beyond the period agreed to by a trader in supply of such goods or in
providing the services which has led or is likely to lead to rise in the price;
2. any trade practice which requires a consumer to buy, hire or avail of any goods or,
as the case may be, services as condition precedent to buying, hiring or availing of
other goods or services.
2.8

DEFECT

“Defect” means any fault, imperfection or shortcoming in the quality, quantity,
potency, purity or standard which is required to be maintained by or under any law
for the time being in force or under any contract, express or implied or as is claimed
by the trader in any manner whatsoever in relation to any goods and the expression
“defective” shall be construed accordingly.
2.9

DEFICIENCY

“Deficiency” means
1. any fault, imperfection, shortcoming or inadequacy in the quality, nature and
manner of performance which is required to be maintained by or under any law
for the time being in force or has been undertaken to be performed by a person in
pursuance of a contract or otherwise in relation to any service;
2. any act of omission or commission which causes any damage to the consumer on
account of negligence or consciously withholding of relevant information by any
person to the consumer, and the expression “deficient” shall be construed
accordingly;
2.10

MANUFACTURER

“Manufacturer” means a person who—
1. makes or manufactures any goods or parts thereof; or
2. does not make or manufacture any goods but assembles parts thereof made or
manufactured by others; or
3. puts or causes to be put his own mark on any goods made or manufactured by any
other manufacturer; or
4. in the course of business conducted for that purpose, sells, distributes, leases,
installs, prepares, packages, labels, markets, repairs, maintains, or otherwise is
involved in placing a product for commercial purposes; but does not include35

a. any person who is engaged in a business to design, produce, make, fabricate,
construct, or re-manufacture any product (or component part of a product); or
b. any product seller holding itself out as a manufacturer to the user of the
product; except that any product seller who acts primarily as a wholesaler,
distributor, or retailer of products may be a manufacturer with respect to a
given product to the extent that such seller designs, produces, makes,
fabricates, constructs, or re-manufactures the product before its sale.
2.11

TRADER

“Trader”, in relation to any goods, means a person who sells or distributes any goods
for sale and includes the manufacturer thereof, and where such goods are sold or
distributed in package form, includes the packer thereof.
2.12

CONSUMER DISPUTE

“Consumer dispute” means a dispute where the person against whom a complaint has
been made, denies or disputes the allegations contained in the complaint.
2.13

REDRESSAL MACHINERY UNDER THE ACT

According to Section 9, there shall be established for the purposes of this Act, the
following agencies, namely:
 A District Consumer Grievance Redressal Commission to be known as the
“District Commission” established by the State Government in each district of the
State by notification: Provided that the State Government may, if it deems fit,
establish more than one District Commission in a district.
 A State Consumer Disputes Redressal Commission to be known as the “State
Commission” established by the State Government in the State by notification;
and
 A National Consumer Disputes Redressal Commission to be known as the
“National Commission” established by the Central Government by notification.
2.13.1 District Commission
2.13.1.1 Composition of district commission
Each District Commission shall consist of
a. A person who is, or has been, or is qualified to be a District Judge or an officer
not below the rank of a District Magistrate in the State or equivalent, who shall be
its President;
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b. not less than two and not more than such number of members, as may be
prescribed, at least one of whom shall be a woman, who shall
 be not less than thirty-five years of age;
 possess a bachelor‟s degree from a recognised university; and
 be a person of ability, integrity and standing, and have adequate
c. knowledge and experience of at least ten years in dealing with problems relating
to economics, law, commerce, accountancy, industry, consumer affairs
oradministration.
2.13.1.2 Disqualification of members
A person shall be disqualified for appointment as a member of the District
Commission if he
a. has been convicted and sentenced to imprisonment for an offence which, in the
opinion of the State Government, involves moral turpitude; or
b. is an undischarged insolvent; or
c. is of unsound mind and stands so declared by a competent court; or
d. has been removed or dismissed from the service of the Government or a body
corporate owned or controlled by the Government; or
e. has, in the opinion of the State Government, such financial or other interest as is
likely to affect prejudicially the discharge by him of his functions as a member.
2.13.1.3 Appointment of members of district commission
1. The President and Members of the District Commission shall be appointed by the
State Government on the recommendation of the State Public Service
Commission insuch manner as may be prescribed.
2. Every member of the District Commission shall hold office for a term of five
years or up to the age of sixty-five years, whichever is earlier. However, he shall
be eligible for re-appointment subject to similar conditions as stated hereinbefore.
2.13.1.4 Jurisdiction of district commission
1. Subject to the other provisions of this Act, the District Commission shall have
jurisdiction to entertain complaints where the billed value of the goods or services
claimed does not exceed rupees fifty lakhs, or up to thrice the limits of such value
as may be prescribed.
2. A complaint shall be instituted in a District Commission within the local limits of
whose jurisdiction,
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the opposite party or each of the opposite parties, where there are more than one,
at the time of the institution of the complaint, actually and voluntarily resides or
carries on business or has a branch office or personally works for gain; or
any of the opposite parties, where there are more than one, at the time of the
institution of the complaint, actually and voluntarily resides, or carries on
business or has a branch office, or personally works for gain, provided that in
such case the permission of the District Commission is given; or
the cause of action, wholly or in part, arises; or
the complainant resides or personally works for gain.

3. The District Commission shall ordinarily function in the district headquarters
andmay perform its functions at such other place in the district, as the State
Government may, inconsultation with the State Commission, notify in the Official
Gazette from time to time.
2.13.1.5Manner in which complaint shall be made
1) A complaint, in relation to any goods sold or delivered or agreed to be sold or
delivered or any service provided or agreed to be provided may be filed, with a
District Commission by
a. the consumer to whom such goods are sold or delivered or agreed to be soldor
delivered or such service provided or agreed to be provided or in respect of
which unfair trade practice is alleged;
b. any recognised consumer association whether the consumer to whom the
goods sold or delivered or agreed to be sold or delivered or service provided
or agreed to be provided or in respect of which an unfair trade practice is all
egged, is a member of such association or not;
c. one or more consumers, where there are numerous consumers having the same
interest, with the permission of the District Commission, on behalf of, or for
the benefit of, all consumers so interested; or
d. The Central Government or the State Government, as the case may be, either
in its individual capacity or as a representative of interests of the consumers in
general: Provided that the complaint under this sub-section may be filed
electronically in such manner as may be prescribed.
2) Every complaint filed under sub-section (1) shall be accompanied with such
amount of fee and payable in such manner, including electronic form, as may be
prescribed.
3) On receipt of a complaint made under sub-section (1), the District Commission
may, by order, allow the complaint to be proceeded with or rejected:
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Provided that a complaint shall not be rejected under this section unless an
opportunity of being heard has been given to the complainant:
Provided further that the admissibility of the complaint shall ordinarily be
decided within twenty-one days from the date on which the complaint was
filed.

4) Where the District Commission does not decide the issue of admissibility of the
complaint within the period specified in the second proviso to sub-section (3), it
shall be deemed to have been admitted except in the case where the complainant
has failed to appear before the District Commission on the day of hearing for
admissibility fixed within twenty one days from the date of filing of the
complaint, without any reasonable ground:
 Provided that if another date of hearing for admissibility is fixed within the
next twenty one days from the date of last hearing for admissibility and the
complainant fails to appear without any reasonable ground, the admissibility
of the complaint shall be decided on merit, or if no date of hearing for
admissibility is fixed within twenty one days from the last date of hearing for
admissibility, the complaint shall be deemed to have been admitted on the
expiry of such twenty-one days:
 Provided further that in case of complaint filed electronically no physical
appearance of the complainant will be necessary for deciding admissibility of
the case and unless admissibility of such matter is decided within twentyone
days, the complaint shall be deemed to be admitted after twenty-one days of
filing of the complaint.
5) Where a complaint is allowed to be proceeded with under sub-section (3) or subsection (4), the District Commission may proceed with the complaint in the
manner provided under this Act:
 Provided that where a complaint has been admitted by the District
Commission, it shall not be transferred to any other court or tribunal or any
authority set up by or under any otherlaw for the time being in force.
2.13.2 State Commission
2.13.2.1 Composition of state commission
Each State Commission shall consist of—
1. a person who is or has been a Judge of a High Court, appointed by the State
Government, who shall be its President: Provided that no appointment under this
clause shall be made except after consultation with the Chief Justice of the High
Court;
2. not less than four, and not more than such number of members, as may be
prescribed, and one of whom shall be a woman, who shall have the following
qualifications, namely
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be not less than forty years of age;
possess a bachelor‟s degree from a recognised university;
be persons of ability, integrity and standing, and have adequate knowledge
and experience of at least ten years in dealing with problems relating to
economics, law, commerce, accountancy, industry, consumer affairs or
administration.

2.13.2.2 Officers and employees of state commission
1. The State Government shall determine the nature and categories of the officers
and other employees required to assist the State Commission in the discharge of
its functions and provide the Commission with such officers and other employees
as it may think fit.
2. The officers and other employees of the State Commission shall discharge their
functions under the general superintendence of the President.
3. The salaries and allowances payable to and the other terms and conditions of
service of, the officers and other employees of the State Commission shall be such
as may be prescribed by the State Government.
2.13.2.3 Jurisdiction of state commission
1. Subject to the other provisions of this Act, the State Commission shall have
jurisdiction.
a. to entertain
 complaints where the billed value of the goods or services, exceeds rupees
fifty lakhs but does not exceed rupees ten crores or up to thrice the limits
of the said value as may be prescribed; and
 appeals against the orders of any District Commission within the State;
and
b. to call for the records and pass appropriate orders in any consumer dispute
which is pending before or has been decided by any District Commission
within the State, where it appears to the State Commission that such District
Commission has exercised a jurisdiction not vested in it by law, or has failed
to exercise a jurisdiction so vested or has acted in exercise of its jurisdiction
illegally or with material irregularity.
2. A complaint shall be instituted in a State Commission within the limits of whose
jurisdiction,
a. the opposite party or each of the opposite parties, where there are more than
one, at the time of the institution of the complaint, actually and voluntarily
resides or carries on business or has a branch office or personally works for
gain; or
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b. any of the opposite parties, where there are more than one, at the time of the
institution of the complaint, actually and voluntarily resides, or carries on
business or has a branch office or personally works for gain, provided that in
such case the permission of the State Commission is given; or
c. the cause of action, wholly or in part, arises; or
d. the complainant resides or personally works for gain.
2.13.2.4Appeal to national commission
1. Any person aggrieved by an order made by the State Commission in exercise of
its powers conferred by sub-clause (i) of clause (a) of sub-section (1) of section 40
may prefer an appeal against such order to the National Commission within a
period of thirty days from the date of the order in such form and manner as may
be prescribed:
 Provided that the National Commission shall not entertain the appeal after the
expiry of the said period of thirty days unless it is satisfied that there was
sufficient cause for not filingit within that period:
 Provided further that no appeal by a person, who is required to pay any
amount interms of an order of the State Commission, shall be entertained by
the National Commission unless the appellant has deposited in the prescribed
manner fifty per cent of that amount.
2. Save as otherwise expressly provided under this Act or by any other law for the
time being in force, an appeal shall lie to the National Commission from any
order passed inappeal by any State Commission, if the National Commission is
satisfied that the case involvesa substantial question of law.
3. An appeal may lie to the National Commission under this section from an order
passed ex parte by the State Commission.
4. In an appeal under this section, the memorandum of appeal shall precisely state
the substantial question of law involved in the appeal.
5. Where the National Commission is satisfied that a substantial question of law is
involved in any case, it shall formulate that question.
6. The appeal shall be heard on the question so formulated and the respondent shall,
after hearing of the appeal, be allowed to argue that the case does not involve such
question:
Provided that nothing in this sub-section shall be deemed to take away or abridge the
power of the National Commission to hear, for reasons to be recorded in writing, the
41

appeal on any other substantial question of law, if it is satisfied that the case involves
such questionof law.
2.13.2.5 Hearing of appeal
An appeal filed before the State Commission or the National Commission shall be
heard as expeditiously as possible and an endeavour shall be made to finally dispose
of the appeal within a period of ninety days from the date of its admission:
 Provided that no adjournment shall be ordinarily granted by the State Commission
or the National Commission, as the case may be, unless sufficient cause is shown
and the reasons for grant of adjournment have been recorded in writing by such
Commission:
 Provided further that the state commission or the national commission, as the case
may be, shall make such orders as to the costs occasioned by the adjournment, as
may be provided in the regulations made under this Act:
 Provided also that in the event of an appeal being disposed of after the period so
specified, the State Commission or the National Commission, as the case may be,
shall record in writing the reasons for the same at the time of disposing of the said
appeal.
2.13.3 National Commission
2.13.3.1 Composition of national commission
The National Commission shall consist of
1. a person who is or has been a Judge of the Supreme Court, to be appointed by the
Central Government, who shall be its President:
Provided that no appointment under this clause shall be made except after
consultation with the Chief Justice of India;
2. not less than fifteen, and not more than such number of members, as may be
prescribed out of which one member shall be a woman and one each shall be from
Scheduled Caste, Scheduled Tribes, Other Backward Class and minority
communities, who shall have the following qualifications, namely
a. be not less than forty-five years of age;
b. possess a bachelor‟s degree from a recognised university; and
c. be persons of ability, integrity and standing and having adequate knowledge
and experience of at least twenty years in dealing with problems relating to
economics, law or, commerce or accountancy or industry or consumer affairs
or administration or has held the post of not less than secretary or of
equivalent in the central government or state government or persons having
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judicial experience for at least a period of ten years as a presiding officer at
the district court or at any tribunal at equivalent level.
2.13.3.2Jurisdiction of national commission
1. Subject to the other provisions of this Act, the National Commission shall have
jurisdiction
a. to entertain
 complaints where the billed value of the goods or services claimed
exceeds rupees ten crore or up to thrice the limits of the said value as may
be prescribed; and
 appeals against the orders of any State Commission; and
b. to call for the records and pass appropriate orders in any consumer dispute
which is pending before or has been decided by any State Commission where
it appears to the National Commission that such State Commission has
exercised a jurisdiction not vested in it by law, or has failed to exercise a
jurisdiction so vested, or has acted in the exercise of its jurisdiction illegally or
with material irregularity.
2. The jurisdiction, powers and Central Authority of the National Commission may
be exercised by Benches thereof
 a Bench may be constituted by the President with one or more members as the
President deems fit:
 Provided that the senior most member of the Bench shall preside over the
Bench.
 if the Members of a Bench differ in opinion on any point, the points shall be
decided according to the opinion of the majority, if there is a majority, but if
the members are equally divided, they shall state the point or points on which
they differ,and make a reference to the President who shall either hear the
point or points himself or refer the case for hearing on such point or points by
one or more or the other Members and such point or points shall be decided
according to the opinion of the majority of the Members who have heard the
case, including those who first heard it:
Provided that the President or the Members, as the case may be, shall give his or their
opinion on the point or points referred to him or them within a period of two months
from the date of such reference.
2.13.3.3Power and procedure applicable to national commission
1. The provisions relating to the disposal of complaints by the District Commission
under sections 32, 33, 34 and 35 shall, with such modifications as may be
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considered necessary by the Commission, be applicable to the disposal of disputes
by the National Commission.
2. Without prejudice to the provisions contained in sub-section (1), the National
Commission shall have the power to review any order made by it, when there is
an error apparent on the face of record.
2.14

POWERS OF THE DISPUTE REDRESSAL AGENCIES

The District Forum, State Commission and the National Commission are vested with
the powers of a civil court under the Code of Civil Procedure while trying a suit in
respect of the following matters
1. the summoning and enforcing attendance of any defendant or witness examining
the witness on oath;
2. the discovery and production of any document or other material producible as
evidence;
3. the reception of evidence on affidavits:
4. the requisitioning of the report of the concerned analysis or test from the
appropriate laboratory or from any other relevant source;
5. issuing of any commission for the examination of any witness;
6. any other matter which may be prescribed; and
7. to issue remedial orders against the opposite party.
2.15





Manufacturer: A person or company that makes goods for sale.
Trader: “Trader”, in relation to any goods, means a person who sells or
distributes any goods for sale and includes the manufacturer thereof, and where
such goods are sold or distributed in package form, includes the packer thereof.
Consumer dispute: “Consumer dispute” means a dispute where the person
against whom a complaint has been made, denies or disputes the allegations
contained in the complaint.

2.16




Key Terms

SUMMARY

According to this right to safety the consumers have the right to be protected
against the marketing of goods and services which are hazardous to life and
property, this right is important for safe and secure life.
“Unfair trade practice” means a trade practice which, for the purpose of
promoting the sale, use or supply of any goods or for the provision of any service,
adopts any unfair method or unfair or deceptive practice.
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“Restrictive trade practice” means a trade practice which tends to bring about
manipulation of price or its conditions of delivery or to affect flow of supplies in
the market relating to goods or services in such a manner as to impose on the
consumer‟s unjustified costs or restrictions.
“Trader”, in relation to any goods, means a person who sells or distributes any
goods for sale and includes the manufacturer thereof, and where such goods are
sold or distributed in package form, includes the packer thereof.
“Consumer dispute” means a dispute where the person against whom a complaint
has been made, denies or disputes the allegations contained in the complaint.
According to Section 9, there shall be established for the purposes of this Act, the
following agencies, namely:
 A District Consumer Grievance Redressal Commission to be known as the
“District Commission” established by the State Government in each district of
the State by notification: Provided that the State Government may, if it deems
fit, establish more than one District Commission in a district.
 A State Consumer Disputes Redressal Commission to be known as the “State
Commission” established by the State Government in the State by
notification; and
 A National Consumer Disputes Redressal Commission to be known as the
“National Commission” established by the Central Government by
notification.
 The President and Members of the District Commission shall be appointed by
the State Government on the recommendation of the State Public Service
Commission in such manner as may be prescribed.

2.17
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QUESTIONS AND EXERCISE

Discuss the scope and applicability of Consumer Protection Act.
What are the basic rights available to consumers?
Write a short note on deficiency in services.
Explain the term „consumer‟ under Consumer Protection Act with suitable
examples.
Who can file a complaint? Can a parent or guardian of minor file complaint on his
behalf?
Write short note on district forum and state commission.
Explain reliefs available under the consumer protection act, 2015.
What are the powers available by the dispute redressal agencies under Act?
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46

UNIT 3

RIGHT TO INFORMATION ACT 2005

Structure

3.0

3.0

Learning Outcomes

3.1

Introduction

3.2

Need for the Right to Information

3.3

A Brief History

3.4

Right to Information Act 2005

3.5

Duties and Responsibilities

3.6

Information Commissions-Central and State

3.7

Powers and Functions of Information Commission

3.8

Role of Government

3.9

Reporting Procedure

3.10

Important State Initiatives

3.11

Right to Information Act 2005-Critical Gaps

3.12

Suggestions

3.13

Conclusion

3.14

Activity

3.15

References and Further Readings

LEARNING OUTCOMES

After studying the Unit, you should be able to:







explain the need to have a right to information;
describe the brief history of the efforts made in the direction of right to
information in the country;
discuss the Right to Information Act 2005;
describe the duties and responsibilities of the officials concerned;
explain the powers and functions of the Information Commission; and
analyse the critical success gaps in the implementation of the Act and suggest
ways towards its effective implementation.
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3.1

INTRODUCTION

The time that we live in is also known as the information age. The technological
revolution has brought us to an era where information is easily transmitted from one
corner of the world to another. But, the functioning of the government is still marred
by the hangover of the permit licence raj and there is an inherent unwillingness
amongst government servants to part with information regarding the working of the
government. However, over the last few years, there has been an increasing demand
for greater accessibility to information, mostly in order to curb corruption and
promote greater accountability of government agencies towards the citizens.
In India, the Constitution has established a government that is of the people, for the
people and by the people. Thus, the people have a right to know how the government
is functioning. A series of Supreme Court verdicts has also recognised that the right
to know is an intrinsic part of the right to freedom of speech and expression. The
court has opined that the citizen has a fundamental right to information, that is, to
„know‟, in order to formulate and express his or her views. The fundamental right to
know is also further strengthened by the right to life and personal liberty, and also by
the right to equality, both of which are provided for by the Constitution of India, since
this implies that all stakeholders must have an access to the facts that affect their
lives.
The right to information has been a subject of discussion not only in India, but also at
the international level. Article 19 of The International Covenant on Civil and Political
Rights (ICCPR), signed among others by India, defines the parameters of people‟s
right to information. It lays down that every citizen shall have the right to freedom of
opinion and expression, which shall include „freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or
in print, in the form of art or through any other media of his choice.‟ The Covenant
has at the same time placed „reasonable restrictions‟ on this right only to the extent of
safeguarding „rights or reputation of others‟ and „protecting national security or of
public order, or of public health and morals.‟
Thus, it is quite clear that right to information lies at the root of all fundamental
rights. Failure of the state to provide access to information or state suppression of
information can lead to any number of human rights violations. The right to
information is fundamental to the realisation of rights as well as effective democracy,
which requires informed participation by all.
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This Unit seeks to familiarise the learners with the need for a right to information law
and the background in which the Right to Information Act 2005 has been brought into
force. It will also familiarise the learners with the key provisions of the Act and some
of the important state initiatives that have been taken to ensure its effective
implementation.
3.2

NEED FOR THE RIGHT TO INFORMATION

Every citizen has a right to know how the government is functioning. Right to
information empowers every citizen to seek any information from the government,
inspect any government documents and seek certified photocopies thereof. Some laws
on right to information also empower citizens to inspect any government work or to
take sample ofmaterial. In a democratic set up, the governments are by the people, of
the people and for the people. The taxes collected by the government from the people
are used to finance the functioning of the government. Hence, the people have a right
to know how they are being governed and how the public money is being used.
In recent years, there has been an increasing concern about transparency in the
working of government in the context of responsive administration and
accountability. Transparency implies that a decision is taken on announced norms and
criteria, based on principles of fairness and equity and such decision making is made
visible to those concerned. It has been pointed out that while even routine information
is not available as freely as it was some years ago and enquiry reports and study
reports in the preparation of which large sums of money have been spent are seldom
published in time for public information, the citizen has absolutely no means of
knowing how a government decision is arrived at.
The preamble to the Right to Information Act 2005 very succinctly sums up the need
to have a law for right to information.
‘Whereas the Constitution of India has established Democratic Republic;
And whereas democracy requires an informed citizenry and transparency of
information which are vital to its functioning and also to contain corruption
and to hold governments and their instrumentalities accountable to the
governed;
And whereas revelation of information in actual practice is likely to conflict
with other public interests including efficient operations of the governments,
optimum use of limited fiscal resources and the preservation of confidentiality
of sensitive information;
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And whereas it is necessary to harmonise these conflicting interests while
preserving the paramount of the democratic ideal;
Now, therefore, it is expedient to provide for furnishing certain information to
citizens who desire to have it.’
Therefore, right to information is essential for citizens of a truly democratic state for
the following reasons:


To ensure a transparent government which is accountable to the people- the
right to information ensures that the people have access to the information
regarding the working of the government, which in turn leads to transparency,
uniformity and accountability in decision making. It forces the government to
adopt the same set of rules and procedures for all people and any deviations from
the norms can be brought into the public domain.



To establish a two-way dialogue between the citizens and the governmentopenness and information sharing establishes a two-way dialogue between
citizens and the state, reducing distance between government and people and
thereby combating feelings of alienation. It enables people to be a part of the
decision-making processes and scrutinise it. It also reduces the citizens‟ feelings
of powerlessness. Also, access to information and the ability to scrutinise the
processes also lead to reduced incidence of public perception of exclusion from
opportunity or unfair advantage of one group over another.



To enable a citizen to make well-informed decisions- the ability to find out
about the functioning of government agencies and the performance of elected
representatives helps the citizens to make well-informed choices. This is
particularly so while casting their votes, since a well-informed citizen can base his
choice on the basis of performance, rather than narrow considerations of caste or
group-ism.



To tackle corruption- this is one of the most important areas which the right to
information affects. Once the functioning of the government is open to public
scrutiny, it becomes difficult for government functionaries to get away with
corrupt practices.



To ensure better monitoring of the services provided by the government- in
India, the campaign for right to information has focussed a lot on this aspect and a
number of people have actually exercised the right to information to get
information about ration shop quotas and how they are distributed, or to scrutinise
fake muster rolls and point out the loopholes in execution of development works.
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Thus, having a right to information ensures better monitoring of government
services. It is also useful in setting the parameters for those services that have
been privatised or are being provided through the NGOs and private operators.
However, it is not sufficient just to recognise the citizen‟s right to information. The
law also needs to provide machinery for enabling the citizen to exercise this right.
Moreover, no right is absolute. Thus, there is also a need to define the parameters
within which the citizen can exercise the right to information, without jeopardising
the security of the nation and infringing on the privacy of another individual. It is also
important to spell out the responsibilities of the government functionaries who have
to actually provide the information, so that the citizen is not unduly harassed. A law
on right to information sets out, in a systematic manner, all these aspects and provides
the machinery for the same. If a citizen goes to a government office and demands an
officer to show all his files because it is his fundamental right, the officer is most
likely to refuse unless there is a specific provision that binds him to do so. Thus, the
right to information laws provide for forms in which one can apply, where one can
apply, in how many days one should get the information and what if the information
is not provided within the stipulated time frame.
3.3

A BRIEF HISTORY

The formal recognition of a legal right to information in India occurred more than two
decades ago, when the Supreme Court of India ruled in the case of State of UP vs. Raj
Narain in the year 1975 that the right to information is implicit in the right to freedom
of speech and expression explicitly guaranteed in Article 19 of the Indian
Constitution. Subsequently, the Court has affirmed this decision in numerous cases
and has even linked the right to information with the right to life enshrined in Article
21 of the Constitution.
Prior to the enactment of a comprehensive law on access to information, access via
Central legislation was available only in a piece-meal form. For example, the
Factories Act 1948 provides for compulsory disclosure of information to factory
workers regarding dangers, including health hazards, and the measures to overcome
such hazards arising from their exposure to dangerous materials. Further, the
Environment (Protection) Act 1986 and the Environmental Impact Assessment
Regulations provide for instances of public consultation and allow access to
information about the pollution caused by industries covered by the Regulations.
The active campaign for the right to information grew out of the demand for
minimum wages in rural India. The Mazdoor Kisan Shakti Sangathan (MKSS)
headed by Smt. Aruna Roy, spearheaded the campaign against the ghost entries in the
muster rolls and rampant corruption in the system, and asked for the information
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recorded in official files. The movement soon spread across India. From very modest
beginning in the villages of Rajasthan, the demand for information regarding
development works, copies of muster rolls, taking samples of the material used in
construction and inspection of work carried out soon spread to other states in India.
In 1993, the Consumer Education and Research Council, Ahmedabad (CERC)
proposed a draft RTI law. In 1996, the Press Council of India headed by Justice P. B.
Sawant presented a draft model law on the right to information to the Government of
India. The draft model law was later updated and renamed the PCI-NIRD Freedom of
Information Bill 1997. Unfortunately, the Government seriously considered none of
the draft laws.
Meanwhile, MKSS‟s advocacy gave rise to the National Campaign on People‟s Right
to Information (NCPRI), which was formed to advocate for the right to information at
the national level. Constituted in 1996 in New Delhi, the NCPRI aims to provide
active support to grassroots struggles for the right to information and to lobby
government to enact and implement the effective access to information legislation.
In 1997, efforts to legislate for the right to information at both the Centre and States
gained momentum. A working group under the chairmanship of Mr. H. D. Shourie
(the Shourie Committee) was set up by the Central Government and given the
mandate to prepare draft legislation on freedom of information. The Shourie
Committee‟s Report and draft law were published in 1997. Notably, the draft law was
criticised for not adopting a high enough standard of disclosure.
However, the growing demand for the right to information ultimately led to the
formulation of the Right to Information Act by Tamil Nadu in 1997 and Goa in 1998.
Thereafter, seven other States have passed legislation - Rajasthan (2000), Karnataka
(2000), Delhi (2001), Maharashtra (2002), Assam (2002), Madhya Pradesh (2003)
and Jammu and Kashmir (2003). Campaign efforts in other States have also had some
success. Uttar Pradesh framed an executive code on access to information in 2000.
Kerala and Orissa also have now prepared draft bills for the same.
The Shourie Committee draft law passed through two successive governments, but
was never introduced in Parliament. Meanwhile in 1999, Mr Ram Jethmalani then
Union Minister for Urban Development, issued an administrative order enabling
citizens to inspect and receive photocopies of files in his Ministry. However, this
order never came into effect.
Eventually, the Shourie Committee draft law was reworked into the Freedom of
Information Bill 2000. The 2000 Bill was sent to the Parliamentary Standing
Committee on Home Affairs, which consulted with civil society groups before
submitting its Report in July 2001. The Committee recommended that the
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Government address the flaws in the draft Bill pointed out by civil society groups.
Unfortunately, the Government did not implement that recommendation.
The Freedom of Information (FOI) Act 2002 was passed in January 2003. However, a
date for the Bill coming into force was never notified, such that it never actually came
into operation.
In 2004, a public interest litigation case being pursued by Advocate Prashant Bhushan
on behalf of the NCPRI and Centre for Public Interest Litigation, tried to compel the
Government to come out with the FOI Act immediately. The Supreme Court heard
the case on 20 July 2004. The Supreme Court‟s Order set a deadline of 15 September
2004 for the Central Government to advise when the Act will be notified and if not,
when interim administrative guidelines would be issued. In the meantime, on 12
August 2004, the Department of Personnel and Training, Ministry of Personnel,
Public Grievances and Pensions finally released Draft Rules under the Freedom of
Information Act 2002.
In May 2004, United Progressive Alliance (UPA) Government came into power at the
Centre. The national campaign for right to information received a major boost with
UPA Government‟s Common Minimum Programme promising to make the Right to
Information Act more progressive, participatory and meaningful.
The Right to Information Bill 2004 (RTI Bill 2004) was tabled on 23 December 2004
in the Lok Sabha. It was referred by Parliament to the Department Related Standing
Committee on Personnel, Public Grievances, Law and Justice for consideration. A
range of civil society activists appeared before this Committee and gave their
recommendations. The Report of the Committee (including a proposed amended
version of the RTI Bill) was tabled in the Lok Sabha on 21 March 2005. The Lok
Sabha passed the bill on 11 May 2005 and Rajya Sabha on 12 May 2005. On 15 June
2005, President A.P.J. Abdul Kalam gave his assent to the national Right to
Information Act 2005. With Presidential assent, the Central Government and State
Governments had 120 days to implement the provisions of the Bill in its entirety. The
Act came into force on 12 October 2005.
3.4

RIGHT TO INFORMATION ACT 2005

As per the Right to Information Act 2005 (RTI Act 2005), the right to information
includes the right to:




inspect works, documents, and records;
take notes, extracts or certified copies of documents or records;
take certified samples of material; and
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obtain information in form of printouts, diskettes, floppies, tapes, video cassettes
or in any other electronic mode or through printouts.

Important Definitions
Some of the important terms used in the RTI Act 2005 and their definitions as per the
Act are as given below:


Information: records, documents, memos, e-mails, opinions, advice, press
releases, circulars, orders, logbooks, contracts, reports, papers, samples, models,
data material held in electronic form and information about private bodies can be
accessed under existing laws by a public authority.



Public Authority: any authority or body or institution of self- government
established or constituted by or under the Constitution or by any other law made
by Parliament or the State Legislature, and includes any body or a nongovernment organisation owned, controlled or substantially financed, directly or
indirectly by funds provided by the appropriate government.



Record: includes any document, manuscript and file; any microfilm, microfiche
and facsimile copy of a document; any reproduction of image or images embodied
in such microfilm (whether enlarged or not); and any other material produced by a
computer or any other device.



Central Public Information Officer and State Public Information Officer: the
Central Public Information Officer (CPIO) designated under sub-section (1) and
includes a Central Assistant Public Information Officer(CAPIO) designated as
such under sub-section (2) of Section 5. It is the duty of every public authority to
designate as many officers as the CPIOs or SPIOs, as the case may be, in all
administrative units or offices under it, as may be necessary to provide
information to persons requesting for the information under this Act, within one
hundred days of the enactment of this Act. Besides, as per sub-section (2), every
public authority shall designate an officer, within one hundred days of the
enactment of this Act, at each sub-divisional level or other sub-district level as a
CAPIO or a SAPIO, as the case may be, to receive the applications for
information or appeals under this Act for forwarding the same forthwith to the
CPIO or the SPIO or senior officer specified under sub-section (1) of Section 19
or the Central Information Commission (CIC) or the State Information
Commission (SIC), as the case may be. It is the duty of the Central or State PIO to
deal with requests from persons seeking information and render reasonable
assistance to the persons seeking such information, and for this purpose he can
take assistance of any other officer or official as he deems fit.
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Appellate Authority: the officer immediately senior in rank to the PIO, and
appointed by the appropriate public authority as such.



Central Information Commission: the CIC is constituted under sub-section (1)
of Section 12 of the Act. It consists of a Chief Information Commissioner and
such number of Information Commissioners, not more than ten, as deemed
necessary. They are to be appointed by the President on recommendation of a
Committee consisting of the Prime Minister, the Leader of Opposition in the Lok
Sabha and a Union Cabinet Minister nominated by the Prime Minister.



Chief Information Commissioner and Information Commissioner: the Chief
Information Commissioner and Information Commissioner are appointed under
subsection (3) of Section 12 of the RTI 2005 by the Central Government. Every
Information Commissioner shall hold office for a term of five years from the date
on which he enters upon his office or till he attains the age of sixty-five years,
whichever is earlier, and shall not be eligible for reappointment.



State Information Commission: the SIC is constituted under sub-section (1) of
Section 15. The Commission shall consist of the State Chief Information
Commissioner, and such number of State Information Commissioners, not
exceeding ten, as may be deemed necessary. They are to be appointed by the
Governor on recommendation of a Committee consisting of the Chief Minister,
the Leader of Opposition in the State Legislative Assembly and a State Cabinet
Minister nominated by the Chief Minister.



State Chief Information Commissioner and State Information
Commissioner: the State Chief Information Commissioner and the State
Information Commissioner are appointed under sub-section (3) of Section 15. The
State Chief Information Commissioner and the State Information Commissioners
shall be persons of eminence in public life with wide knowledge and experience
in law, social service, management, journalism, science and technology, mass
media or administration and governance.



Competent Authority
Speaker in the case of the House of the People or the Legislative Assembly of a
State or a Union territory having such Assembly; and the Chairman in the case of
the Council of States or Legislative Council of a State; (ii) Chief Justice of India
in the case of the Supreme Court; (iii) Chief Justice of the High Court in the case
of a High Court; (iv) President or the Governor, as the case may be, in the case of
other authorities established or constituted by or under the Constitution; and (v)
Administrator appointed under Article 239 of the Constitution.
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Third Party
A person other than the citizen making a request for information and includes a
public authority. If information is given by third party and treated as confidential
by the third party then PIO must give it written notice inviting objections, if any.
Third party must be given notice within 5 days of receiving information request.
It may give verbal or written submissions to PIO within 10 days of receiving
notice, and may approach the appellate authority within 30 days and the
Information Commission within 90 days.

Procedure for Obtaining Information
The detailed procedure for applying for obtaining information under this Act has also
been laid down by the Government. The applicant can apply in writing or through
electronic means in English or Hindi or in the official language of the area, to the
PIO, specifying the particulars of the information sought for. The applicant is not
obliged to give the reasons for asking for the information. The applicant has to make
the application along with the prescribed fee. However, no fee is to be paid by a
person living below the poverty line.
Information has to be provided to the applicant within 30 days of making application
to the PIO. In case the application has been made to the APIO, 5 more days are
added. However, in cases involving life and liberty of an individual, information has
to be made available within 48 hours. In case information sought involves the
interests of a third party, the maximum time limit will be 40 days, that is, 30 days plus
10 days given to the third party to make its representation.
However as per Section 8 and 9 of the Act, the PIO can reject the application if the
information asked falls under the category of information not to be disclosed, or if
itinfringes the copyright of any other body than the state. If the PIO fails to provide
the information within 30 days, it would be deemed to be a refusal, and the applicant
will have a right to go into appeal to the Appellate Authority or the Information
Commission. The Act also provides for a fine on the PIO at the rate of Rs. 250 per
day, subject to a maximum of Rs. 25,000, if there is a delay beyond 30 days in
providing information.
The first appeal is an internal appeal to the Appellate Authority within the
organisation who has to decide the appeal within 30 days. The second appeal is
external, and is made to the Central or State Information Commission, as the case
may be, within 90 days of the rejection by the Appellate Authority. However, the
delay in filing appeal beyond 90 days may be condoned if sufficient cause is shown.
There is no time limit for the Information Commission to decide the appeal. The
burden of proof for rejecting the application lies on the PIO. An appeal can be made
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against the order of the Information Commission only before the High Court and not
to any lower courts.
Information that cannot be Disclosed
The Act lays down the information that cannot be disclosed. As per Section 8 of the
Act, the following information is not open to disclosure:


information, disclosure of which would prejudicially affect the sovereignty and
integrity of the nation; the security and strategic, scientific or economic interests
of the State; and relation with foreign state;



information disclosure of which may lead to incitement of an offence;



information, which has been expressly forbidden to be published by any court of
law or tribunal or the disclosure of which may constitute contempt of court;



information, the disclosure of which would cause a breach of privilege of
Parliament or the State Legislature;



information including commercial confidence, trade secrets or intellectual
property, the disclosure of which would harm the competitive position of a third
party, unless the competent authority is satisfied that larger public interest
warrants the disclosure of such information;



information available to a person in his fiduciary relationship, unless the
competent authority is satisfied that the larger public interest warrants the
disclosure of such information;



information received in confidence from foreign government;



information, the disclosure of which would endanger the life or physical safety of
any person or identify the source of information or assistance given in confidence
for law enforcement or security purposes;



information, which would impede the process of investigation or apprehension or
prosecution of offenders;



cabinet papers including records of deliberations of the Council of Ministers,
secretaries and other officers; and
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information, which relates to personal information the disclosure of which has no
relationship to any public activity or interest, or which would cause unwarranted
invasion of the privacy of the individual.

However, notwithstanding any of the exemptions listed above, a public authority may
allow access to information, if public interest in disclosure outweighs the harm to the
protected interests. Partial disclosure of the information is also allowed. If the record
asked for contains any information, which cannot be disclosed under the Act, that
part, which is exempt from disclosure, will be removed and the remaining
information is provided to the applicant.
As per Section 24 of the Act, central intelligence and security agencies specified in
the Second Schedule-Intelligence Bureau, Research and Analysis Wing, Directorate
of Revenue Intelligence, Central Economic Intelligence Bureau, Directorate of
Enforcement, Narcotics Control Bureau, Aviation Research Centre, Special Frontier
Force, Border Security Force, Central Reserve Police Force, Indian Tibetan Border
Police, Central Industrial Security Force, National Security Guard, Assam Rifles,
Special Service Bureau, Special Branch (CID), Crime Branch-CID, Lakshadweep
Police- and agencies specified by the state governments through a notification will be
excluded from providing information. The exclusion, however, is not absolute and
these organisations have an obligation to provide information pertaining to allegations
of corruption and human rights violation. Further, information relating to allegations
of human rights violation could be given but only with the approval of the Central or
State Information Commission, as the case may be.
3.5

DUTIES AND RESPONSIBILITIES

The various authorities and officers constituted and appointed under the RTI Act
2005 have been assigned specific duties under the Act. The Act is quite unambiguous
in this regard, and specific time frame has been laid down to fulfil these
responsibilities.
Public Authority
A public authority has been defined as any authority or body or institution of selfgovernment established or constituted by or under the Constitution or by any other
law made by Parliament or the State Legislature, and includes anybody or a nongovernment organisation owned, controlled or substantially financed, directly or
indirectly by funds provided by the appropriate government.
The obligations of the public authority are to proactively disclose the following
details about itself:
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particulars of its organisation, functions and duties;



powers and duties of its officers and employees;



procedure followed in its decision-making process, including channels of
supervision and accountability;



norms set by it for the discharge of its functions;



rules, regulations, instructions, manuals and records used by its employees for
discharging the functions;



statement of the categories of the documents held by it or under its control;



particulars of any arrangement that exists for consultation with or representation
by the members of the public, in relation to the formulation of policy or
implementation thereof;



Statement of the boards, councils, committees and other bodies consisting of two
or more persons constituted by it. Additionally, information as to whether the
meetings of these are open to the public, or the minutes of such meetings are
accessible to the public;



directory of its officers and employees;



monthly remuneration received by each of its officers and employees, including
the system of compensation as provided in its regulations;



budget allocated to each of its agency, indicating the particulars of all plans,
proposed expenditures and reports on disbursements made;



manner of execution of subsidy programmes, including the amounts allocated and
the details and beneficiaries of such programmes;



particulars of recipients of concessions, permits or authorisations granted by it;



details of the information available to or held by it, reduced in an electronic form;



particulars of facilities available to citizens for obtaining information, including
the working hours of a library or reading room, if maintained for public use;
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names, designations and other particulars of the public information officers; and



any other information.

Also, it is the duty of each public authority to appoint PIOs in each and every office
under its jurisdiction and also to appoint Assistant PIOs at sub-divisional level. The
public authority is also obliged to appoint appellate authorities within the
organisation.
Public Information Officers
PIOs are officers designated by the public authorities in all administrative units or
offices under it to provide information to the citizens requesting for information under
the Act.
The duties of a PIO are as follows:


PIO shall deal with requests from persons seeking information and where the
request cannot be made in writing, to render reasonable assistance to the person to
reduce the same in writing;



if the information requested for is held by or its subject matter is closely
connected with the function of another public authority, the PIO shall transfer,
within 5 days, the request to that other public authority and inform the applicant
immediately;



PIO may seek the assistance of any other officer for the proper discharge of
his/her duties;



PIO, on receipt of a request, shall as expeditiously as possible, and in any case
within 30 days of the receipt of the request, either provide the information on
payment of such fee as may be prescribed or reject the request for any of the
reasons specified in S.8 or S.9. Where the information requested for concerns the
life or liberty of a person, the same shall be provided within forty-eight hours of
the receipt of the request;



if the PIO fails to give decision on the request within the period specified, he shall
be deemed to have refused the request;



where a request has been rejected, the PIO shall communicate to the requester - (i)
the reasons for such rejection, (ii) the period within which an appeal against such
rejection may be preferred, and (iii) the particulars of the appellate authority;
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if allowing partial access, the PIO shall give a notice to the applicant, informing
(i) that only part of the record requested, after severance of the record containing
information which is exempt from disclosure, is being provided;
(ii) the reasons for the decision;
(iii)the name and designation of the person giving the decision;
(iv) the details of the fees calculated by him or her and the amount of fee which
the applicant is required to deposit; and
(v) his or her rights with respect to review of the decision regarding nondisclosure of part of the information, the amount of fee charged or the form of
access provided.



if information sought has been supplied by third party or is treated as confidential
by that third party, the PIO shall give a written notice to the third party within 5
days from the receipt of the request and take its representation into consideration;
and



third party must be given a chance to make a representation before the PIO within
10 days from the date of receipt of such notice.

3.6

INFORMATION COMMISSIONS- CENTRAL AND STATE

The Central Information Commission (CIC) is constituted by the Central Government
through a Gazette notification. It shall consist of a Chief Information Commissioner
and Information Commissioners, not exceeding ten in number, who will be appointed
by the President of India on recommendation of a Committee consisting of the Prime
Minister, the Leader of Opposition in the Lok Sabha and a Union Cabinet Minister
nominated by the Prime Minister. The President of India according to the form set out
in the First Schedule will administer oath of office. The Commission shall have its
Headquarters in Delhi. Other offices may be established in other parts of the country
with the approval of the Central Government. Commission will exercise its powers
without being subjected to directions by any other authority.
Similarly, the state government through a Gazette notification shall constitute the
State Information Commission. It will have one State Chief Information
Commissioner and not more than 10 State Information Commissioners to be
appointed by the Governor onrecommendation of an Appointments Committee
headed by the Chief Minister. Other members include the Leader of the Opposition in
the Legislative Assembly and one Cabinet Minister nominated by the Chief Minister.
The Governor according to the form set out in the First Schedule will administer oath
of office. The headquarters of the State Information Commission shall be at such
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place as the state government may specify. Other offices may be established in other
parts of the state with the approval of the state government.
Eligibility Criteria
Candidates for Chief Information Commissioner/Information Commissioners must be
persons of eminence in public life with wide knowledge and experience in law,
science and technology, social service, management, journalism, mass media or
administration and governance. Chief Information Commissioner/Information
Commissioner shall not be a Member of Parliament or Member of the Legislature of
any state or Union Territory. He shall not hold any other office of profit or connected
with any political party or carrying on any business or pursuing any profession.
The qualifications for appointment as State Chief Information Commissioners/State
Information Commissioners shall be the same as that for Central Commissioners.
Terms and Conditions of Appointment
The Chief Information Commissioner shall be appointed for a term of 5 years from
date on which he enters upon his office or till he attains the age of 65 years,
whichever is earlier.
Chief Information Commissioner is not eligible for
reappointment. Salary will be the same as that of the Chief Election Commissioner.
This will not be varied to the disadvantage of the Chief Information Commissioner
during service. (S.13)
The Information Commissioner shall hold office for a term of five years from the date
on which he enters upon his office or till he attains the age of sixty-five years,
whichever is earlier and shall not be eligible for reappointment as Information
Commissioner. His salary will be the same as that of the Election Commissioner. This
will not be varied to the disadvantage of the Information Commissioner during
service. Information Commissioner is eligible for appointment as Chief Information
Commissioner but will not hold office for more than a total of five years including
his/her term as Information Commissioner.
The salary of the State Chief Information Commissioner will be the same as that of an
Election Commissioner. The salary of the State Information Commissioner will be the
same as that of the Chief Secretary of the state government.
Removal
The Chief Information Commissioner or any Information Commissioner shall be
removed from his office only by an order of the President on the ground of proved
misbehaviour or incapacity after the Supreme Court, on a reference made to it by the
President, has, on inquiry, reported that the Chief Information Commissioner or any
Information Commissioner, as the case may be, ought on such ground be removed.
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If the Chief Information Commissioner or an Information Commissioner in any way,
is found to be concerned or interested in any contract or agreement made by or on
behalfof the Government of India or participates in any way in the profit thereof or in
any benefit or emolument arising there from otherwise than as a member and in
common with the other members of an incorporated company, he shall, for the
purposes of sub-section (1), be deemed to be guilty of misbehaviour.
The President may suspend from office, and if deem necessary prohibit also from
attending the office during inquiry, the Chief Information Commissioner or
Information Commissioner in respect to whom a reference has been made to the
Supreme Court under sub-section (1) until the President has passed orders on receipt
of the report of the Supreme Court on such reference.
Notwithstanding anything contained in sub-section (1), the President may by order
remove from office the Chief Information Commissioner or any Information
Commissioner due to any of the following reasons:
If he/she is adjudged an insolvent; or
 has been convicted of an offence, which in the opinion of the President, involves
moral turpitude; or
 engages during his/her term of office in any paid employment outside the duties
of his/her office; or
 is in the opinion of the President, unfit to continue in office by reason of infirmity
of mind or body; or
 has acquired such financial or other interest as is likely to affect prejudicially his
functions as the Chief Information Commissioner or Information Commissioner.
Similarly, the State Chief Information Commissioner or a State Information
Commissioner shall be removed from his office only by an order of the Governor on
the ground of proved misbehaviour or incapacity after the Supreme Court, on a
reference made to it by the Governor, has on inquiry, reported that the State Chief
Information Commissioner or a State Information Commissioner, as the case may be,
ought to be removed from office on such ground.
3.7

POWERS AND FUNCTIONS OF INFORMATION COMMISSION

The powers and functions of the Central and State Information Commissions are
given as below:
CIC/SIC has a duty to receive complaints from any person who:
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has not been able to submit an information request because a PIO has not been
appointed;
has been refused information that was requested;
has received no response to his/her information request within the specified time
limits;
thinks the fees charged are unreasonable; and
thinks information given is incomplete or false or misleading

CIC/SIC also can receive complaints on any other matter relating to obtaining
information under this law and has the power to order inquiry if there are reasonable
grounds. They will have the powers of Civil Court in such matters, such as:







summoning and enforcing attendance of persons, compelling them to give oral or
written evidence on oath and to produce documents or things;
requiring the discovery and inspection of documents; and
receiving evidence on affidavit;
requisitioning public records or copies from any court or office;
issuing summons for examination of witnesses or documents; and
any other matter, which may be prescribed.

All records covered by this law (including those covered by exemptions) have to be
given to CIC/SIC during inquiry for examination.
They have the power to secure compliance of their decisions from the public
authority. This includes:









providing access to information in a particular form;
directing the public authority to appoint a PIO/APIO where none exists;
publishing information or categories of information;
making necessary changes to the practices relating to management, maintenance
and destruction of records;
enhancing training provision for officials on RTI;
seeking an annual report from the public authority on compliance with this law;
requiringitto compensate for any loss or other detriment suffered by the applicant;
imposing penalties under this law; or • rejecting the application. (S.18 and S.19)

Also, the Information Commission can impose a penalty on the PIO at the rate of Rs.
250/- per day up to a maximum of Rs. 25,000/- for any of the following reasons:




refusal to receive application;
not furnishing of information within time limit without reasonable cause;
male-fide denying of information without reasonable cause;
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knowingly giving incorrect, incomplete, misleading information;
destroying information which was the subject of request; and
obstructing furnishing of information in any manner.

For persistent violation of the law the IC can recommend disciplinary action against
the errant official.
3.8

ROLE OF GOVERNMENT

The RTI Act 2005 lays down a very comprehensive role for the Central and state
governments. As per Section 26 of the Act, the appropriate government may, subject
to the availability of physical and financial resources:







develop educational programmes for the public, especially disadvantaged
communities, on RTI;
encourage public authorities to participate in the development and organisation of
such programmes;
promote timely dissemination of accurate information to the public;
train officers and develop training materials;
compile and disseminate a User Guide for the public in the respective local
language; and
publish names, designation, postal addresses and contact details of PIOs and other
information, such as, notices regarding fees to be paid, remedies available in law
if request is rejected, etc. (S.26)

As per Sections 27 and 28 of the Act, Central Government, state governments and the
Competent Authority as defined in S.2 (e) are vested with powers to make rules to
carry out the provisions of the Right to Information Act, 2005.
If any difficulty arises in giving effect to the provisions of the Act, the Central
Government may by order published in the Official Gazette make provisions
necessary for removing the difficulty. (S.30)
3.9

REPORTING PROCEDURE

The Act prescribes a detailed reporting procedure for all public authorities,
Information Commissions and officers under the Act.
Each Ministry has a duty to compile reports from its Public Authorities and send them
to the Central Information Commission or State Information Commission, as the case
may be.
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Each report will contain details of number of requests received by each public
authority, number of rejections and appeals, particulars of any disciplinary action
taken, amount of fees and charges collected, etc.
Central Information Commission will send an annual report to the Central
Government on the implementation of the provisions of this law at the end of the
year. The State Information Commission will send a report to the State Government.
Central Government will table the Central Information Commission report before
Parliament after the end of each year. The concerned state government will table the
report of theState Information Commission before the Vidhan Sabha (and the Vidhan
Parishad wherever applicable).
3.10

IMPORTANT STATE INITIATIVES

The Central Government has appointed retired IAS officer from Jammu and Kashmir
Shri Wajahat Habibullah as the first Central Information Commissioner under the
RTI Act. With this appointment, the government has set in motion the process of
setting up a Commission, a mandatory provision under the RTI Act 2005.
The Department for Personnel and Training (DOPT), Government of India in
association with the National Informatics Centre has started a Right to Information
Portal, which has all the circulars, instructions, notifications, etc. available at one
place. A template for the Information Handbook has also been prepared to provide
uniformity across departments. All the departments and ministries under the Centre as
well as the states and other public authorities have notified their PIOs and APIOs
under the Act.
The Government of NCT of Delhi has gone a step further and placed all the
information pertaining to PIOs and APIOs of various departments on its websites.
The seventeen manuals under which information has to be disclosed proactively have
also been placed on this website. There is also a facility to find out the status of an
application made under the Act, and to monitor the disposal of such applications by
various departments.
3.11

RIGHT TO INFORMATION ACT 2005- CRITICAL GAPS

The RTI Act covers a wide spectrum of bodies and officials from the Central
Government, the state governments, Panchayati Raj Institutions, local bodies and
significantly all bodies including non-governmental organisations (NGOs) that are
established, constituted, owned, controlled or substantially financed by the
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government. By bringing private bodies within the purview of the law, it will ensure
that the government collects information from them.
It may be said that this Act is much more comprehensive than all the previous laws
that were proposed under the right to information. It has within its purview a much
wider spectrum of public bodies and the scope of information exempted from
disclosure is also much limited. Moreover, the exemption from disclosure is also not
absolute, since the public authority can decide to disclose the information if it is
essential in public interest. An important feature of the legislation is that it overrides
the provisions of the Official Secrets Act, 1923, or any other law that could be used to
obstruct access to information. For the first time security forces and intelligence
agencies will not be completely exempt from the application of such a law. Citizens
can seek information from these agencies in matters relating to allegations of
corruption or violations of human rights, subject to the approval of the Information
Commission.
However, a lot of controversy has been generated around the issue of exempting file
notings from the purview of RTI Act 2005. The civil society has raised strong
objections against the directive of the DoPT that file notings will not be provided. It
has been argued that the note sheet reflects the mind of government, bares the
intention of an individual officer and whether his advice and consent were grounded
on established rules. It is onlyby allowing thorough public scrutiny of the evidence of
how the government works at every level that corruption can be fought. However, the
government has argued that the notings, opinions, advice of senior government
officials on files and the like should be excluded from coverage under the Act, as
their opening up is likely to inhibit officials in their decision-making, thus slowing
down the processes of government in the long run.
The fact that people would have to pay a fee to obtain information has also been
debated. It is the view of some sections of the civil society that this would make the
information accessible to only those privileged few who can pay for it. Even though
the Act provides that the fee charged should be reasonable and also that persons
below poverty line should be exempted from paying the fee, it is felt that this may be
a hurdle in making information accessible to all sections of the society.
Another issue that has been raised is regarding the proactive disclosure of
information. It is felt that very little information is sought to be disclosed proactively
by the public authorities. Some activist groups have argued that public authorities
should disclose even that information which is sought by a majority of applicants
under the state RTI Acts. For example, the various public authorities should
automatically disclose the information regarding their major projects, the cost of
construction and the expected date of completion.
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An additional weakness concerns the appointment of the Information Commissioners.
Information Commissioner will hear appeals from people who believe that
government officials have wrongly withheld information from them. Setting up
Information Commissioners is a radical new initiative under the new Act and is a very
positive step towards transparency. To ensure the independence and autonomy of the
Information Commissioners, the original Bill provided that a selection committee for
appointing Information Commissioners would consist of the Prime Minister, the
Leader of the Opposition in the Lok Sabha and the Chief Justice of India. However,
the final Act has dropped the Chief Justice and replaced him with a Cabinet Minister
nominated by the Prime Minister. Similarly, at the state level, the Chief Minister will
nominate a Cabinet Minister to the Committee. This dominance of the Appointment
Committee for Information Commissioners/Chief Information Commissioners by
government representatives could lead to bias and political intervention in the
selection process.
Another concern that is raised is that the structure of penalties imposed may not be
enough of a deterrent. Even though the penalties have been strengthened in the new
Act, in practice, there may be some confusion about how they will be imposed. The
penalties clause imposes daily penalties not only for delays in providing information
but also for destruction and falsification of records or the deliberate provision of
inaccurate or misleading information. However, it is not clear as to how a daily
penalty can be calculated for destroying a record. It is also argued that the penalties
are not stringent enough in so far as that only fines can be imposed, and not prison
sentences for very serious offences. But what if someone destroys documents
revealing major corruption. Hence, severe penalties must be available to fit the crime.
Also, there are no penalties if a public authority does not comply with the Act and
does not appoint the PIOs under the Act.
It has also been suggested that rather than asking the state governments to frame
theirown rules, the Central Government should frame the uniform rules for the entire
country so as to ensure uniformity. Also, the Act provides that state governments
should set up Information Commissions, but in some cases the state government may
not have sufficient resources for the same. The relationship between the Central and
the State Information Commissions is also not clearly defined. In some cases, the
state governments have already enacted a state Right to Information Act. However,
the future of these state Acts is not clear. The RTI Act 2005 does not clearly indicate
whether the state Acts will continue, and what happens if there is a conflict between
the two.
It has also been argued that as part of globalisation and privatisation, a lot of
information is now available with private agencies. Hence, it is important to bring the
private sector also under the purview of this Act.
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Besides the above, training and awareness of the officials, employees and masses
should be undertaken.
3.12

SUGGESTIONS

The RTI Act 2005 lays the framework for one of the most comprehensive and broad
based right to information legislation. However, in order to make the Act an effective
vehicle for bringing about greater accountability and transparency in the government,
there is a need for disseminating greater awareness both amongst the general public
and the government officials. There is a need to focus on some of the following
issues:
a) it would be very helpful for the central government to clarify the position on how
to implement the new law in the states, particularly in those states that already
have an RTI Act. It is felt that if the Central Act is well implemented, State Acts
might eventually fade away;
b) the Act contains a number of ambiguities in relation to the practical functioning of
the new Information Commissions, which remain in need of urgent clarification.
The relationship between the Central and the State Information Commissions also
needs to be clearly laid down;
c) each public authority must clarify who would be responsible for managing,
monitoring and interfacing with the Information Commission and the state‟s nodal
agency for the Right to Information law. Governments must also put in place
application and appeals monitoring systems, to ensure that proper information can
be collected for the annual reports required to be produced by the Information
Commissions;


the rules should be consistent across the country to minimise confusion in
implementation;



there is an urgent need to develop a training strategy as a matter of immediate
priority, which should identify the officials for undertaking training and
monitoring of training programmes and preparing training modules and materials.
It should be time-bound;



there is a need to sensitise government employees at all levels the provisions of
the RTI Act 2005 and their role in its effective implementation. Also, there is a
need to change the systems of record keeping in government to ensure ready
access and formatting in the desired form. This may also need a substantial
investment in infrastructure and office automation. The employees will also have
69

to be trained for digitisation of information and the amendment in office
procedures that may be required for the same;


the new RTI law places obligations on all public authorities to raise awareness
about the law, its key provisions and how to access it as a right amongst the
public. The obligations involve developing, organising and producing educational
materials and programmes. However, this involves setting up of a huge
infrastructure, which may require a lot of financial support. The Central
Government may need to provide financial assistance and guidance to the state
governments in this regard; and



the Act also needs to put in place a mechanism to ensure that all public authorities
implement the Act in its true spirit. At present, only the Information Commissions
have the power to ensure this. However, there are no specific penal provisions
against the non-compliant public authorities. The penal provisions have to be
clearly spelt out.

3.13

CONCLUSION

The Right to Information Act 2005 is a landmark piece of legislation. If implemented
well, it could be a major step towards more accountable and transparent government.
However, given the culture of secrecy in the government sector and the unwillingness
of government servants to part with information, the task is certainly not a simple
one. It is all the more so because of the lack of awareness on part of the masses who
actually stand to benefit from this legislation.
However, if the government is in a position to process requests for information under
the Act, it will have to start managing information better. Information will have to be
kept in such a form where it is readily accessible and also possible to be easily
formatted. This may involve a substantial amount of digitisation and computerisation
of information, which will in turn help the government to function better with
officials now able to access information easily and quickly. This will lead to greater
transparency and effective monitoring.
If the public authorities are indeed able to rise up to this responsibility of effectively
implementing the RTI Act 2005, it will indeed bring a sea change in the way the
government functions and will lead to a truly vibrant and strong democratic nation.
3.14

ACTIVITY

Most of the states have implemented the Right to Information Act. Let us know about
the implementation of the Act in your State.
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3.15

REFERENCES AND FURTHER READINGS

http://persmin.nic.in/RTI/WebActRTI.htm
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